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TO    THE 

HONORABLE    SMITH   THOMPSON, 

ONE  OF  THE  ASSOCIATE  JUSTICES  OF  THE  SUPREME   COURT   OF  THE 

UNITED  STATES. 

Sib — I  desire  to  dedicate  this  work  to  you.  Its  design  is  to  shed 
light  upon  the  jurisprudence  of  the  United  States,  and  to  guide  the 
inexperienced  practitioner  in  the  national  courts. 

I  know  not,  indeed,  to  whom  it  could  with  more  propriety  be  inscribed, 
than  to  a  citizen  of  my  own  native  state,  who,  after  contributing  largely, 
as  a  judge  of  her  highest  courts,  to  the  great  work  of  developing,  illus- 
trating and  perfecting,  the  principles  of  her  jurisprudence,  has  devoted 
the  energies  of  a  powerful,  disciplined  and  upright  mind,  for  eighteen 
years,  to  the  faithful  and  successful  performance  of  similar  labors  in  the 
highest  judicial  tribunals  of  the  nation. 

But  in  addition  to  that  high  respect  for  your  public  character  and 
services  which,  in  common  with  the  rest  of  your  fellow-citizens,  I  have 
long  entertained,  I  am  actuated  no  less  by  other  sentiments  of  more 
recent  birth. 

It  has  been  my  good  fortune  during  the  last  few  years,  to  be  inti- 
mately associated  with  you  as  a  judge  of  the  Circuit  Court  of  the  United 
States.  I  have  thus  for  the  first  time  enjoyed  a  favorable  opportunity 
fully  to  learn  and  justly  to  appreciate  your  claims  to  unalloyed  esteem 
and  affectionate  regard* 

I  employ,  therefore,  but  the  simple  language  of  truth  when  I  add, 
that 

I  am  most  cordially  and  devotedly, 

as  well  as  most  respectfully  yours, 

ALFRED  CONKLING. 

Melrose,  near  Auburn, 
January  1, 1842. 


ADVERTISEMENT  TO  THE  FOURTH  EDITION. 

Since  the  last  edition  of  this  work,  several  acts  of  Congress  have  been  passed, 
and  many  decisions  have  been  made  by  the  Supreme  Court  of  the  United  States, 
essentially  affecting  the  subjects  of  which  it  treats,  and  requiring  modifications 
and  numerous  additions. 

The  author,  finding  himself  in  possession  of  abundant  leisure,  has  studiously 
availed  himself  of  it,  moreover,  to  enhance  the  value  of  the  work  in  other  respects 

To  this  end  a  considerable  proportion  of  Part  I.  has  been  remodeled  in  the  hope 
of  rendering  it  more  perspicuous,  and  a  new  chapter  relative  to  the  concurrent 
jurisdiction  of  the  national  and  state  courts  has  been  added.  Parts  IY.  and  V. 
relating  to  criminal  proceedings  and  writs  of  error,  have  been  carefully  rewritten 
and  considerably -enlarged. 

Since  the  last  edition  the  General  Rules,  regulating  the  practice  of  the  Supreme 
Court,  which  had  been  framed  or  declared,  from  time  to  time,  and  by  numerous 
modifications  had  become  perplexing,  have  been  supplanted  by  a  new  set  of  Rules, 
which  will  be  found  in  the  Appendix.  To  the  practical  forms  contained  in  for- 
mer editions,  a  few  others  have  been  superadded. 


TABLE  OF  CONTENTS. 


PART  I. 

Of  the  Organization  and  Jurisdiction  of  the  Coubts  of  the 

United  States. 

CHAPTER  L 
Of  the  Judicial  Power  of  the  United  States, 1 

CHAPTER  n. 
Of  the  Organization  of  the  Supreme  Court, v .. 5 

CHAPTER  m. 
Of  the  original  Jurisdiction  of  the  Supreme  Court, 12 

CHAPTER  IV. 
Of  the  appellate  Jurisdiction  of  the  Supreme  Court, 19 

• 

CHAPTER  V. 
Of  the  supervisory  power  of  the  Supreme  Court  by  writs  of  prohibition, 
mandamus  and  habeas  corpus, , 48 

CHAPTER  VI. 
Of  the  advisory  power  of  the  Supreme  Court  on  certificate  of  opinions 
opposed, 75 

CHAPTER  VII. 
Of  the  organization  of  the  Circuit  Courts, 83 

CHAPTER  VHL 
Of  the  original  jurisdiction  of  the  Circuit  Courts, 168 

CHAPTER  IX. 
Of  the  appellate  jurisdiction  of  the  Circuit  Courts, 171 


•  •  • 


Vlll  CONTENTS. 

CHAPTER  X. 
Of  the  organization  of  the  Circuit  Courts, 175 

CHAPTER  XL 
Of  the  jurisdiction  of  the  District  Courts, 214 

CHAPTER  XII. 
Of  the  Territorial  Courts, 267 

CHAPTER  XIII. 
Of  the  concurrent  jurisdiction  of  the  National  and  State  Courts, 272 


PART  II. 

Op  the  Practice  op  the  Courts  op  the  United  States  in  civil 

actions  at  Common  Law. 

CHAPTER  L 
Of  the  Practice  of  the  Supreme  Court  in  suits,  originally  commenced 
therein, 283 

CHAPTER  n. 
Of  the  Practice  of  the  Circuit  and  District  Courts  in  civil  actions  at  law. 

Section  L — As  regulated  by  Statute, 300 

Section  II. — Of  the  several  forms  of  action, 306 

Section  III. — Of  the  limitation  of  actions, 306 

Section  IV. — Who  are  privileged  from  arrest^ 312 

Section  V. — Of  the  first  process, 314 

Section  VI. — Of  Bail    In  what  cases  it  may  be  exacted, 324 

Section  VIL — Proceedings  from  the  declaration  (inclusive)  to   the  trial, 

including  judgments  by  default^ 341 

Section  VIII. — Proceedings  from  the  trial  to  the  execution, 412 

Section  IX. — Incidental  matters, 436 

Section  X. — Of  the  removal  of  causes  from  the  State  Courts, 443 


PART  HI. 

.  Of  the  Pbacticb  of  the  District  Courts  in  cases  of  Seizure. 
Preliminary  remarks, 453 

CHAPTER  I. 
Of  the  Seizure, 467 


CONTENTS.  IX 

CHAPTER  II. 

Of  the  limitation  of  suits  founded  on  Seizures, 506 

CHAPTER  in. 
Of  the  proceedings  from  the  libel  or  information  (inclusive),  to  the  hearing 

or  trial,  including  condemnations  by  default, 507 

Section  I. — As  regulated  by  Statute, 507 

Section  IL — Of  the  libel  and  information, 512 

Section  III. — Of  the  process  and  the  duty  of  the  Marshal  thereon, 524 

Section  IV. — Of  condemnation  by  default, 526 

Section  V. — Of  the  bond  required  by  law  of  the  claimant,  on  the  de- 
livery to  him  of  the  property  seized, 527 

Section  VI. — Of  the  sale  of  perishable  property,  pendente  Kte, 538 

Section  VH. — Of  the  claim  and  defense,  and  the  bond  for  costs, 540 

Section  VIII. — Evidence, 553 

Section  IX.' — Proceedings  from  the  trial  (inclusive),  to  the  termination 

of  the  suit, 557 

Section  X. — Setting  aside  condemnation  by  default,  rehearing,  new  trial, . .  564 


PAKT  IV. 

Practice  of  the  Courts  of  the  United  States  in  Criminal  Cases. 
Preliminary  observations, 567 

CHAPTER  I. 
Limitation  of  criminal  prosecutions, 568 

CHAPTER  IL 
Of  the  arrest* 568 

CHAPTER  m. 
Of  the  examination — bail— commitment  and  habeas  corpus, 574 

CHAPTER  IV. 
Of  the  indictment — arraignment — and  their  incidents, 588 

CHAPTER  V. 
Trial,   603 

CHAPTER  VI. 
New  Trial, 618 

CHAPTER  VII. 
Judgment  and  execution, 620 

B 


CONTENTS. 


PART  V. 

Practice  on  Writ  op  Eeror  and  certificate  of  Disagreement. 

CHAPTER  L 
Of  the  remedy  by  writ  of  error  generally,  and  for  what  errors  it  will  lie, . .     625 

CHAPTER  II. 
Of  the  form  of  the  writ,  within  what  time  it  must  be  brought,  and  its 
operation  as  a  supersedeas, 633 


CHAPTER  III. 
Of  the  proceedings  from  their  commencement  to  the  return  inclusive, 

CHAPTER  IV. 
Proceedings  subsequent  to  the  return, 


CHAPTER  V. 
Proceedings  upon  certificate  of  disagreement  in  opinion, 


645 


652 


677 


PART  VL 
Of  Certain  Anomalous  Subjects. 


CHAPTER  I 
Priority  of  the  United  States, 683 

CHAPTER  II. 
Imprisoned  Debtors, 692 

CHAPTER  in. 
Of  proceedings  for  the  mitigation  or  remission  of  fines,  penalties,  forfeitures 
and  disabilities, 700 

CHAPTER  IV. 
Of  Naturalization, 714 


APPENDIX. 
I.  Act  of  1853,  regulating  fees  and  costs,  &c., . 

II.  Rules  of  the  Supreme  Court, 

IIL  Rules  of  practice  in  Equity, 

IV.  Rules  of  the  Circuit  Court  of  N.  D.  N.  Y.,  . 
V.  Rules  of  the  District  Court  of  N.  D.  N.  Y., . 


729 

742 
752 
778 
781 


CONTENTS.  XI 

• 

VL  Practical  Forms : 

1.  In  original  suite  at  common  law, 806 

2.  In  proceedings  by  writ  of  error, 816 

3.  In  proceedings  to  take  testimony  de  bene  esse, 821 

4.  In  cases  of  municipal  seizure, 824 

5.  Certificate  of  division  in  opinion, 851 

6.  Letters  rogatory, 853 


ERRATA. 

Page    93,  last  line  bat  one,  for  "  1857/'  read— 1837. 
"       109,  line  4,  of  second  paragraph,  for  "  the  jurisdiction  attending,"  read— extending 

the  jurisdiction. 
"       119,  line  1,  of  second  paragraph,  expunge  "  of." 
"       225,  for  "  Daniels,"  read— Daniel. 
"       275,  line  8,  from  foot,  for  "  There,"  read— These. 
"       347,  last  line  but  one  of  text,  after  "Indiana,"  insert— incorporated  by  that  name  . 

by  the  said  State. 
"       588,  caption,  for  "  arrangement,"  read— arraignment. 


PART  I. 


OF  THE  ORGANIZATION  AND  JURISDICTION  OP 
THE  COURTS  OF  THE  UNITED  STATES; 


CHAPTER  L 

OP  THE  JUDICIAL    POWER   OP   THE    UNITED  STATES. 

The  scope  of  the  judicial  power  of  the  United 
States  is  defined  by  the  constitution;  which  also 
ordains  that  this  power  "  shall  be  vested  in  one  su- 
preme court,  and  in  such  inferior  courts  as  the  con- 
gress may,  from  time  to  time,  ordain  and  establish." 
In  the  language  of  the  constitution,  it  extends — 

1.  To  all  cases  in  law  and  equity,  arising  under 
this  constitution : 

2.  To  all  cases  arising  under  the  laws  of  the 
United  States : 

3.  To  all  cases  arising  under  treaties  made  or  to  be 
made  under  the  authority  of  the  United  States : 

4.  To  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls  : 

5.  To  all  cases  of  admiralty  and  maritime  jurisdic- 
tion: 

6.  To  controversies  to  which  the  United  States 
shall  be  a  party : 

7.  To  controversies  between  two  or  more  states : 

8.  To  controversies  between  a  state  and  citizens  of 
another  state : 


2  Judicial  Powxb  of  the  United  States. 

pabti.  9.  To  controversies  between  citizens  of  different 
states: 

10*  To  controversies  between  citizens  of  the  same 
state,  claiming  lands  under  giants  of  different  states : 
and, 

11.  To  controversies  between  a  state  or  the  citi- 
zens thereof  and  foreign  states,  citizens  and  sub- 
jects.1 

1  Const  U.  8.9  Art  3,  Sec.  2.  The  following  brief,  bat  discriminating 
exposition  by  Chief  Justice  Jat,  in  the  esse  of  Chuholm  ▼.  Tht  8taU  of 
Otorgia  (2  Dallas,  419, 475),  of  the  policy  which  dictated  the  grant  of 
jurisdiction  over  these  several  oases  (except  the  9th,  which  seems  to 
have  been  accidentally  omitted)  it  is  presumed  will  not  be  uninteresting 
to  the  reader. 

"  1st  To  all  oases  arising  under  this  constitution ;  because  the  mean- 
ing, construction  and  operation  of  a  compact  ought  always  to  be  ascer- 
tained by  all  the  parties,  not  by  authority  derived  only  from  one  of 
them.  2d.  To  all  oases  arising  under  the  laws  of  the  United  States ; 
because  as  suoh  laws  constitutionally  made,  are  obligatory  on  each  state, 
the  measure  of  obligation  and  obedience  ought  not  to  be  decided  and 
fixed  by  the  party  from  whom  they  are  due,  but  by  a  tribunal  deriving 
authority  from  both  the  parties.  3d.  To  all  oases  arising  under  treaties 
made  by  their  authority ;  because  as  treaties  are  oompaots  made  by,  and 
obligatory  on  the  whole  nation  their  operation  ought  not  to  be  affected 
or  regulated  by  the  local  laws  or  courts  of  a  part  of  the  nation.  4th, 
To  all  cases  affecting  ambassadors  or  other  publio  ministers  and  consuls ; 
because,  as  these  are  officers  of  foreign  nations,  whom  this  nation  are 
bound  to  protect  and  treat  according  to  the  law  of  nations,  cases  affect- 
ing them  ought  only  to  be  cognisable  by  national  authority.  6th.  To 
all  oases  of  admiralty  or  maritime  jurisdiction ;  because,  as  the  seas  are 
the  joint  property  of  nations,  whose  rights  and  privileges  relative  thereto, 
are  regulated  by  the  law  of  nations  and  treaties,  suoh  oases  necessarily 
belong  to  national  Jurisdiction.  6th.  To  controversies  to  which  the 
United  States  shall  be  a  party ;  because,  in  oases  in  which  the  whole 
people  are  interested,  it  would  not  be  equal  or  wise  to  let  any  one  state 
decide  and  measure  out  the  justice  due  to  others.  7th.  To  controver- 
sies between  two  or  more  states ;  because  domestic  tranquillity  requires 
that  the  contentions  of  states  should  be  peaceably  terminated  by  a  com- 
mon judicatory ;  and,  because,  in  a  free  country,  justice  ought  not  to 
depend  on  the  will  of  either  of  the  litigants.  8th.  To  controversies 
between  a  state  and  oitixens  of  another  state ;  because,  in  case  a  state 
(that  is,  all  the  citizens  of  it)  has  demands  against  dtixens  of  another 
state,  it  is  better  that  she  should  prosecute  her  demands  in  a  national 
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The  constitution  proceeds  one  step  farther,  and,  as  chap.i. 
we  shall  see  in  the  third  chapter,  fixes  the  boundary 
between  the  original,  and,  "  with  such  exceptions  and 
under  such  regulation^  as  congress  shall  make,"  the 
appellate  jurisdiction  of  the  supreme  court. 

Upon  this  footing,  with  the  exception  of  certain 
summary  injunctions  relative  to  the  prosecution  of 
public  offenders,  trial  by  jury,  and  bail,  which  will  be 
duly  noticed  in  the  sequel,  the  subject  is  left  by  the 
constitution.  In  what  other  courts  the  residue  of 
the  judicial  power  should  be  vested,  and  to  what 
extent,  and  subject  to  what  regulations,  the  supreme 
court  should  be  clothed  with  appellate  power,  was 
submitted  to  the  discretion  of  the  legislative  branch 
of  the  government. 

At  the  first  session  of  congress  an  act  was  accord- 
ingly passed  "  to  establish  the  judicial  courts  of  the 
United  States."  The  additional  courts  established 
by  it  are  the  circuit  and  district  courts.    This  act — 

court,  than  in  a  court  of  the  state  to  which  those  citizen*  belong ;  the 
danger  of  irritation  and  criminations  arising  from  apprehensions  and 
suspicions  of  partiality  being  thereby  obviated.  Because,  in  cases 
where  some  citizens  of  one  sta  te  have  demands  against  all  the  citizens 
of  another  state,  the  cause  of  liberty  and  the  rights  of  men  forbid,  that 
the  latter  should  be  the  sole  judges  of  the  justice  due  to  the  former; 
and  true  republican  government  requires  that  free  and  equal  citizens, 
should  have  free,  fair,  and  equal  justice.  9th.  To  controversies  between 
citizens  of  the  same  state  claiming  lands  under  grants  of  different  states ; 
because  as  the  rights  of  the.  two  Btates  to  grant  the  land,  are  drawn  into 
question,  neither  of  the  two  states  ought  to  decide  the  controversy. 
10th.  To  controversies  between  a  state  or  the  citizens  thereof;  and  for- 
eign states,  citizens  or  subjects ;  because,  as  every  nation  is  responsible 
for  the  conduct  of  its  citizens  toward  other  nations,  all  questions 
touching  the  justice  due  to  foreign  nations  or  people,  ought  to  be  ascer- 
tained by,  and  depend  on,  national  authority. 

"  Even  this  cursory  view  of  the  judicial  power  of  the  United  States," 
(adds  the  Chief  Justice,)  "  leaves  the  mind  strongly  impressed  with  the 
importance  of  them  to  the  preservation  of  the  tranquillity,  the  equal 
sovereignty,  and  equal  right  of  the  people.19 
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fabti.  familiarly  known  as  the  judioiabt  [or  judicial] 
act,  though  modified  in  some  respects  by  the 
eleventh  amendment  of  the  constitution,  and  by  sub- 
sequent legislation ;  and,  in  a  few  particulars  declared 
invalid  for*want  of  constitutionality — still  constitutes 
the  legislative  basis  of  the  judicial  system  of  the 
United  States. 

But  by  the  11th  amendment  to  the  constitution  it 
is  declared  with  regard  to  the  8th  specification  above 
,  stated,  that  the  judicial  power  of  the  United  States 
shall  not  be  construed  to  extend  to  any  suit  in  law 
or  equity  commenced  or  prosecuted  against  one  of 
the  United  States  by  citizens  of  another  state,  or  by 
citizens  or  subjects  of  any  foreign  state.1  It  will  be 
perceived  therefore,  that  the  capacity  of  the  federal 
courts  to  take  cognizance  of  legal  controversies  de- 
pends upon  the  subject  matter  of  the  controversy, 
and  upon  the  character  of  the  parties :  that  is,  their 
jurisdiction  extends  to  certain  classes  of  cases,  who- 
ever may  be  parties, — and  to  controversies  between 
certain  descriptions  of  parties,  whatever  may  be  the 
nature  of  the  controversy.  In  other  words,  if  the 
case  arises  under  the  constitution,  &c,  or  if  it  is  of 
admiralty  or  maritime  jurisdiction,  it  matters  not 
who  may  be  the  parties ;  and  if,  on  the  other  hand, 
the  controversy  is  one  affecting  ambassadors,  &c,  or 
if  the  United  States  are  plaintiffs,  or  if  it  is  between 
citizens  of  different  states,  &c,  it  matters  not  what 
may  be  the  nature  of  the  controversy. 

1  This  amendment  was  adopted  in  consequenoe  of  the  decision  in  the 
case  mentioned  in  the  last  preceding  note,  by  which  a  state  was  held  to 
he  tuabU  by  a  citixtn  of  another  state. 
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CHAP.  t. 
CHAPTER  II. 

OF  THE  ORGANIZATION  OP  THE  SUPREME  COURT. 

1.  The  Judges  and  Officers  of  the  Court. 

Judges.]  The  supreme  court  consists  at  present  of 
a  chief  justice  and  nine  associate  justices.1 

They  are  appointed  by  the  president,  by  and  with 
the  advice  and  consent  of  the  senate.  Const.,  art.  2, 
sec.  2. 

In  order  to  secure,  in  the  most  effectual  manner, 
the  independence  and  integrity  of  the  judiciary,  it  is 
provided  by  the  constitution  (art  3,  sec.  1),  that 
"  the  judges  both  of  the  supreme  and  inferior  courts 
shall  hold  their  offices  during  good  behavior ;"  and 
that  they  "  shall  at  stated  times  receive  for  their 
services  a  compensation,  which  shall  not  be  dimi- 
nished during  their  continuance  in  office."  But  they 
may  be  removed  from  office  on  impeachment  for,  and 
conviction  of  treason,  bribery,  or  other  high  crimes 
and  misdemeanors.  Art.  2,  sec.  4. 

The  judges,  in  addition  to  the  oath  or  affirmation 
to  support  the  constitution  of  the  United  States,  are 
required,  before  they  proceed  to  execute  the  duties  of 
their  offices,  to  take  an  oath  or  affirmation  that  they 
will  administer  justice  without  respect  to  persons, 
and  do  equal  right  to  the  poor  and  rich,  and  that 
they  will  faithfully  and  impartially  discharge  and 
perform  all  the  duties  incumbent  upon  them  as  such 
judges,  according  to  the  best  of  their  abilities  and 
understanding,  agreeably. to  the  constitution  and 
laws  of  the  United  States.2 

1  Act  of  congress,  March  3, 1803,  ohap.  100,  §  1 :  12  Stat,  at  Large,  794. 
The  court,  as  originally  constituted,  consisted  of  a  ohief  justice  and  flye 
associate  justioes. 

•Act  of  Sept  24, 1789,  oh.  29,  §  8:  1  Stat,  at  Large,  p.  76. 
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pabti.      Any  six  judges  constitute  a  quorum.1 

The  order  of  precedence  among  the  associate  jus- 
tices is  according  to  the  date  of  their  commissions ; 
or,  when  two  or  more  commissions  are  contempo- 
raneously issued,  according  to  their  respective  ages.* 

By  the  act  of  Dec.  18, 1812,  ch.  5,  it  is  declared  to 
be  unlawful  "for  any  judge  appointed  under  the 
authority  of  the  United  States  to  exercise  the  profes- 
sion or  employment/  of  counsel  or  attorney,  or  be 
engaged  in  the  practice  of  the  law."3 

Clerk.']  Notwithstanding  the  multifarious  jurisdic- 
tion and  diversified  business  of  the  supreme  court,  it 
has  but  one  clerk,  in  whose  office  all  its  proceedings 
are  entered  and  all  its  records  kept.  He  is  appointed 
by  the  court,  and  is  required  to  take  an  oath,  and  to 
execute  a  bond  with  sureties  in  a  penalty  of  two  thou- 
sand dollars,  for  the  faithful  performance  of  his  duties.4 

He  is  required  to  keep  his  office  at  the  seat  of  the 
'  national  government,  and  is  prohibited  from  prac- 
tising as  attorney  or  counsel.8  His  office  is  in  fact 
kept  in  the  capitol.  He  is  forbidden  to  permit  any 
original  record  or  paper  to  be  taken  from  the  supreme 
court  room,  or  from  the  office,  without  an  order  from 
the  court.6  His  compensation  consists  of  an  allow- 
ance of  ten  dollars  a  day  during  his  attendance  in 
court,  and  fees  for  specific  services.7  He  is  required 
in  all  cases  to  take  from  "  the  party "  a  bond,  with 
competent  security,  in  a  penalty  of  two  hundred  dol- 
lars, or  a  deposit  to  that  amount,  to  secure  his  fees ; 

1  Aot  of  March  3, 1863,  §  1 :  12  Stat  at  Urge,  p.  794. 

1  Act  of  Sept  24, 1789,  oh.  20,  §  1 :  1  Stat  at  Large,  p.  73. 

•  2  Stat  at  Large,  p.  788. 

4  Aot  of  Sept  24, 1789,  oh.  20,  §  7 :  1  Stat  at  Large,  p.  76. 

•  Appendix,  Bole  1,  of  Sap.  Court  of  United  States. 

•  Appendix,  Rule  1,  S.  G.  Boles. 

'  Aot  Feb.  28, 1799,  oh.  30,  §3:  1  Stat  at  Large,  p.  621 
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and  npon  service  and  non-payment  of  his  bill  of  fees,  chapji. 
he  is  entitled  to  an  attachment  to  compel  payment.1 
His  duties,  so  far  as  it  is  necessary  to  treat  of  them, 
will  be  sufficiently  indicated  in  the  sequel. 

Orier.]  The  crier  is  appointed  by  the  court.* 

Attorneys  and  Counselors.]  By  the  act  of  Sept.  24, 
1789,3  it  is  provided,  "  that  in  all  the  courts  of  the 
United  States,  the  parties  may  plead  and  manage 
their  own  causes  personally,  or  by  the  assistance  of 
such  counsel  or  attorneys  at  law,  as  by  the  rules  of 
the  said  courts,  respectively,  shall  be  permitted  to 
manage  and  conduct  causes  therein," 

Notwithstanding  the  privilege  here  secured  to  sui- 
tors, of  litigating  without  the  intervention  of  profes- 
sional agents,  it  is  hardly  necessary  to  say  that  the 
business  of  these  courts  is  in  fact  conducted  by  attor- 
neys and  counselors.4 

To  entitle  persons  to  admission  as  attorneys  or 
counselors  in  the  supreme  court,  "  it  is  required  that 
they  shall  have  been  such  for  three  years  past  in  the 
supreme  court  of  the  state  to  which  they  respectively 
belong ;  and  that  their  private  and  professional  cha- 
racters shall  appear  to  be  Mr."9 

To  obtain  admission  under  this  role,  it  is  only 
necessary  that  some  counselor  in  whom  the  court 
repose  confidence,  should  make  a  motion  for  that  pur- 
pose, and  state  orally  that  the  case  of  the  applicant 
falls  within  the  rule. 

1  See  Appendix,  Rale  10, 8.  C.  Boles. 

»  Act  of  1799,  §  7;  ubi  tvpra. 

*Ch.20,§8ft:  1  Stat  at  Large,  p.  92. 

4  These  are  the  only  denomination  of  practitioners  designated  by  the 
Judicial  act,  and  no  others  have  been  recognised  by  the  roles  of  the 
supreme  ooort.  For  though  it  is  a  court  of  equity  as  well  as  of  law,  it 
has  no  solicitors,  to  nomine,  nor,  although  it  is  a  civil  law  ooort,  has  it 
any  proctors  or  advocates. 

*  Appendix,  No.  2,  8.  C.  Boles. 
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partk  The  oath  or  affirmation  taken  upon  admission,  is 
as  follows:  I  do  solemnly  swear  (or  affirm)  that  I 
will  demean  myself  (as  attorney,  or  counselor  of  this 
court),  uprightly,  and  according  to  law,  and  that  I 
will  support  the  constitution  of  the  United  States.1 

Of  the  privileges,  disabilities  and  duties  of  attor- 
neys— of  their  appointment,  the  duration  of  their 
authority,  the  mode  of  changing  them,  their  punish- 
ment for  misconduct,  &c,  it  is  deemed  unnecessary 
to  treat  at  large. 

With  very  few  exceptions  the  acts  of  congress,  as 
well  as  the  rales  of  the  court,  are  silent  with  respect 
to  all  these  particulars. 

But  by  an  act  passed  July  22, 1813,  it  is  enacted 
that "  if  any  attorney,  proctor  or  other  person,  admit- 
ted to  manage  and  conduct  causes  in  a  court  of  the 
United  States,  or  of  the  territories  thereof,  shall  ap- 
pear to  have  multiplied  the  proceedings  in  any  cause 
before  the  court,  so  as  to  increase  the  costs  unreason- 
ably and  vexatiously,  such  person  may  be  required 
by  the  order  of  the  court  to  satisfy  any  excess  of  costs 
so  incurred."* 

The  other  legislative  enactments,  together  with  the 
judicial  decisions,  applicable  to  the  subject,  will  be 
sufficiently  treated  of  in  the  second  part  of  this 
work ;  and  it  need  at  present  only  be  observed,  that 
the  law  and  practice  of  the  court  of  king's  bench 
and  chancery  in  England,  afford  in  general  the  true 
guide  in  relation  to  it.3 

Attorney-General]  By  the  last  section  of  the  judi- 
cial act,  it  is  provided  that  "  there  shall  be  appointed 
a  meet  person,  learned  in  the  law,  to  act  as  attorney- 

1  Appendix,  Rule  2,  S.  C. 

•  Ch.  14,  §3:3  Stat,  at  Large,  p.  21. 

•  Appendix,  No.  3,  8.  G.  Roles. 
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general  for  the  United  States,  who  shall  be  sworn  or  chapj*. 
affirmed,  to  a  faithful  execution  of  his  office;  whose 
duty  it  shall  be  to  prosecute  and  qonduct  all  suits  in 
the  supreme  court  in  which  the  United  States  shall 
be  concerned,  and  to  give  his  advice  and  opinion 
upon  questions  of  law,  when  required  by  the  presi- 
dent of  the  United  States,  or  when  requested  by  the 
heads  of  any  of  the  departments,  touching  any  mat- 
ters that  may -concern  their  departments."1  He  is 
charged  with  the  general  superintendence  and  direc- 
tion of  the  district  attorneys  and  marshals  in  the 
several  judicial  districts  and  territories,  as  to  the  man- 
ner of  discharging  their  duties ;  and  these  officers  are 
required  to  report  to  him  their  official  proceedings,  as 
he  shall  direct  He  is  empowered  also  to  employ 
attorneys  and  counselors  when  he  thinks  it  necessary, 
to  assist  the  district  attorneys  in  the  performance  of 
their  duties,  and  to  enter  into  stipulations  with  such 
assistants  as  to  the  amount  of  their  compensation.* 

He  is  appointed  by  the  president,  by  and  with  the 
advice  and  consent  of  the  senate,  and  the  duration 
of  his  office  is  not  limited  by  law.  He  is  empowered 
also  to  appoint  an  assistant  attorney-general.3 

Marshal.]  For  a  full  account  of  the  mode  of  the 
appointment,  the  powers,  duties,  responsibilities,  &c, 
&c,  of  the  marshals  of  the  United  States,  see  post, 
chapter  10,  "  Marshal."  „ 

By  the  act  of  June  9,  1794/  so  much  of  the  27th 
section  of  the  judicial  act,  "  as  is  or  may  be  construed 
to  require  the  attendance  of  the  marshals  of  all  the 
districts  at  the  supreme  court,"  is  repealed ;  and  this 
duty  is  restricted  to  the  marshal  of  the  district  in 

1  Act  of  Sept  24, 1789,  eh.  20,  §  36 :  1  Stat.  at  Urge,  p.  93. 
1  Act  of  August  2, 1861,  oh.  87 :  12  Stat  at  Large,  p.  286. 

*  Aot  of  Haroh  3, 1858,  oh.  79 :  11  Stat,  at  Large,  p.  420. 

*  Ch.  64,  §  7:  Stat  at  Large,  p.  895. 
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pabti.  which  the  court  shall  Bit,  unless  the  attendance  of  the 
marshals  of  the  other  districts  shall  be  required  by 
the  special  order  of  the  court. 

Reporter]  The  decisions  of  the  supreme  court  have 
uniformly  been  reported,  ever  since  its  organization. 
No  provision,  however,  it  is  believed,  was  made  by 
law  for  the  appointment  or  compensation  of  a  repor- 
ter until  1817 ;  when  an  act  waa  passed  providing  an 
annual  compensation  of  one  thousand  dollars  to  the 
reporter  who  should  from  time  to  time  be  appointed 
by  the  court  to  report  its  decisions ;  upon  the  condi- 
tion, however,  that  he  should  print  and  publish  the 
decisions  of  the  court  within  six  months  after  such 
decisions  were  pronounced;  and  should  deliver  eighty 
copies  thereof  to  the  secretary  of  state,  (for  distribu- 
tion in  the  manner  therein  directed,)  without  any 
expense  to  the  United  States.1 

This  act  was  limited  to  three  years,  but  its  provi- 
sions were  continued  in  force  by  successive  acts  9f 
short  duration,  until  1842,  when  a  permanent  act 
was  passed,  recognizing  the  power  of  the  supreme 
court  to  appoint  a  reporter  of  its  decisions,  and 
awarding  to  him  a  compensation  of  thirteen  hundred 
dollars  per  annum,  provided  he  publish  the  decisions 
of  the  court  within  six  months  after  they  were  made; 
that  he  deliver  to  the  secretary  of  state  one  hundred 
and  fifty  copies  thereof,  (for  distribution  in  the  man- 
ner prescribed  by  the  act,)  and  that  they  be  not  sold 
to  the  public  at  large  for  a  greater  price  than  five 
dollars  for  each  volume.*  In  addition  to  the  above 
mentioned  compensation  the  reporter  is  entitled  to 
the  copyright  of  his  volumes. 

1  Act  of  March  3, 1817,  oh.  68 :  ft  Stat,  at  Large,  p.  376. 
*  Act  of  Aognst  2d,  1842,  oli.  264:  5  Stat  at  Large,  p.  M5. 
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2.  Sessions  or  Terms  of  the  Supreme  Court.  chap,  a. 

The  court  is  required  to  hold  one  session  annually 
at  the  city  of  Washington,  commencing  on  the  first 
Monday  of  December.1  If  a  quorum  does  not  at- 
tend on  the  day  appointed  for  the  commencement 
of  the  session,  the  justice  or  justices  attending  are 
authorized  and  required  to  adjourn  the  court  from 
day  to  day,  for  twenty  days,  unless  a  quorum  shall 
sooner  attend.  And  if  after  a  quorum  shall  have  been 
formed,  it  shall  happen  that  on  any  day  a  less  number 
shall  attend,  the  justice  or  justices  attending  are 
empowered  to  adjourn  the  court  from  day  to  day, 
until  a  quorum  shall  attend,  and  when  expedient  and 
proper  to  adjourn  without  day.*  The  duration  of  the 
session  is  not  prescribed  by  law,  and  is  therefore  dis- 
cretionary with  the  court.  In  case  of  any  adjourn- 
ment for  want  of  a  quorum,  the  business  of  the  court 
is  to  be  continued  to  the  next  session ;  and  the  justice 
or  justices  attending  are  to  make  all  necessary  orders 
touching  any  suit,  action,  &c,  preparatory  to  the 
hearing  thereof.3  The  sessions  of  the  court  are  held 
in  a  room  appropriated  for  that  purpose  in  the 
national  capital. 

1  Act  of  Jane  17, 1844,  oh.  96,  §  1 :  6  Stat  at  Large,  p.  676.  Whenever  by 
reason  of  oontagious  sickness  it  shall,  in  the  opinion  of  the  chief  Justice, 
or  in  case  of  his  death  or  disability,  of  the  senior  associate  justice,  be 
hasardous  for  the  court  to  tit  in  Washington,  he  is  authorised  to  direot 
its  adjournment  to  some  other  place.  The  same  authority  is  also  given 
to  the  district  judges  to  adjourn  the  distriot  or  circuit  courts.  Act  of 
Feb.  26, 1799,  oh.  12,  §  7 :  1  Stat  at  Large,  p.  619. 

■  Act  of  Jan.  21, 1829,  oh.  12 :  4  Stat,  at  Large,  p.  832. 

*  Act  of  April  29, 1802,  oh.  81,  §  1 :  2  Stat,  at  Large,  p.  166. 
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parti. 

CHAPTER  III. 

OF   THE    ORIGINAL    JURISDICTION    OF    THE    SUPREME 

COURT. 

In  defining  the  original  jurisdiction  of  the  supreme 
court,  the  constitution  designates  two,  and  only  two, 
description*  of  cases  to  which  it  shall  extend :  1,  cases 
affecting  ambassadors,  other  public  ministers  and 
consuls ;  and  2,  cases  in  which  a  state  shall  be  a  party. 
And  with  respect  to  all  the  other  enumerated  cases 
embraced  by  the  judicial  power,  it  is  declared  that,  of 
these,  the  supreme  court  "  shall  have  appellate  juris- 
diction, both  as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  congress  shall  make." 
Article  3,  section  2.  But  in  the  organic  act,  congress 
saw  fit  not  only  to  exercise  the  discretionary  autho- 
rity thus  expressly  given  with  respect  to  the  appellate 
jurisdiction  of  the  supreme  court,  but  to  deal  freely, 
also,  with  its  original  jurisdiction,  conferred  without 
any  qualification.  This  was  done  chiefly  by  the  thir- 
teenth section  of  the  act,  which  is  as  follows : 

"  And  he  it  further  enacted,  That  the  supreme  court 
shall  have  exclusive  jurisdiction  of  all  controversies 
of  a  civil  nature,  where  a  state  is  a  party,  except 
between  a  state  and  its  citizens;  and  except,  also, 
between  a  state  and  citizens  of  other  states,  or  aliens, 
in  which  latter  case  it  shall  have  original  but  not 
exclusive  jurisdiction ;  and  shall  have  exclusively  all 
such  jurisdiction  of  suits  or  proceedings  against  am- 
bassadors or  other  public  ministers,  or  their  domes- 
tics, or  domestic  servants,  as  a  court  of  law  can  have 
or  exercise  consistently  with  the  law  of  nations ;  and 
original,  but  not  exclusive  jurisdiction  of  all  suits 
brought  by  ambassadors,  or  other  public  ministers, 
or  in  which  a  consul,  or  vice-consul  is  a  party ;  and  the 
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trial  of  issues  of  fact  in  the  supreme  court,  in  all  CHAP-8- 
actions  at  law  against  citizens  of  the  United  States, 
shall  be  by  jury.  The  supreme  court  shall  also  have 
appellate  jurisdiction  from  the  circuit  courts  and 
courts  of  the  several  states,  in  cases  hereinafter  spe- 
cially provided  for;  and  shall  have  power  to  issue 
writs  of  prohibition  to  the  district  courts,  when  pro- 
ceedings as  courts  of  admiralty  and  maritime  juris- 
diction, and  writs  of  mandamus,  in  cases  warranted 
by  the  principles  and  usages  of  law,  to  any  courts 
appointed,  or  persons  holding  office,  under  the  autho- 
rity of  the  United  States." 

1.  Upon  the  organization  of  the  supreme  court 
under  the  constitution  and  judiciary  act,  the  important 
and  delicate  duty  devolved  upon  it  of  deteimining 
the  limits,  not  only  of  the  jurisdiction  of  the  circuit 
and  district  courts,  but  also  of  its  own.    Questions  of 
this  nature,  as  they  arose,  from  time  to  time,  were 
almost  invariably  very  elaborately  argued  by  lawyers 
of  great  ability,  and,  especially  after  the  accession  to 
the  bench  of  Chief  Justice  Mabshall,  were  most 
thoroughly  canvassed  by  the  court.    Among  the  early 
cases  here  alluded  to,  is  that  of  Ma^rbwry  v.  Madison. 
The  case  was  one  of  grave  importance,  for  it  imposed  £2>S!W8 
upon  the  court  the  duty  of  deciding  upon  its  compe-  g™^  *£# 
tency  to  pass  upon  the  constitutionality  of  an  act  of  jj^gita 
congress ;  and,  having  arrived  at  the  conclusion  that  it  Jj*j£  m' 
possessed  the  power,  the  duty  also  of  exercising  it  JJSlSr 
by  pronouncing  the  enactment  brought  into  question  ££££" 
invalid.    Mr.  Marbury  had  been  appointed  a  justice  ^eda,[,ed 
of  the  peace  in  the  District  of  Columbia,  and  his  com- 
mission, signed  by  the  president,  but  not  yet  sealed, 
was  withheld  from  him  by  Mr.  Madison,  secretary  of 
state.    One  of  the  powers  of  the  supreme  court,  spe- 
cified, as  we  have  seen,  in  the  thirteenth  section  of 
the  judicial  act,  is  that  of  issuing  writs  of  mandamus 
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pabti.  to  persons  holding  office  under  the  authority  of  the 
United  States ;  and  Mr.  Marbury ,  deeming  himself 
aggrieved,  applied  to  the  court  to  issue  a  writ  of  man- 

Writof  damns  to  Mr.  Madison,  requiring  him  to  deliver  the 
commission.  The  case  was  one  arising  under  the  con- 
stitution and  laws  of  the  United  States,  and  one, 
therefore,  to  which  the  judicial  power  of  the  United 
States  extended;  but  did  the  particular  power  in- 
voked belong  to  the  supreme  court?  Congress  had 
assumed  to  confer  it ;  but  was  the  enactment  warrant- 
ed by  the  constitution?  To  issue  the  writ  in  such 
a  case  would  be  essentially  the  same  as  to  entertain 
an  original  suit  for  the  paper,  and  would,  therefore, 
be  the  exercise,  not  of  an  appellate,  but  of  original 
jurisdiction ;  the  true  criterion  of  appellate  jurisdic- 
tion being,  that  it  revises  and  corrects  the  proceed- 
ings in  a  cause  already  instituted,  and  does  not  create 
that  'cause.  But  the  framers  of  the  constitution 
thought  proper  to  designate  the  cases  over  which  the 
court  should  be  invested  with  original  jurisdiction, 
and  to  declare  that  in  all  others  to  which  the  judi- 
cial power  extended,  its  jurisdiction  should  be  appel- 
late ;  and  this  affirmative  grant  of  original  jurisdic- 
tion implied  a  negative  upon  its  exercise  in  any  other 
case.  For  these  reasons  the  court  held  that  congress, 
in  assuming  to  confer  the  jurisdiction  in  question,  had 
transcended  the  limits  of  its  own  authority ;  and  the 
motion  was,  accordingly,  denied  for  want  of  jurisdic- 
tion. 

An  act  void     2.  When  a  statute  purports  to  conf  er  on  the  supreme 

naijarifldic-  oourt  a  power  not  within  the  scope  of  its  original  juris- 

tion  m&y  b6 

valid juto  diction,  as  defined  in  the  constitution,  but  which  ad- 
mits of  application  as  an  appellate  power,  the  principle 
established  by  this  case  renders  the  act  invalid  as  a 
source  of  original  jurisdiction,  but  does  not  affect  its 
validity  as  a  grant  of  appellate  jurisdiction.    The 
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fourteenth  section  of  the  judiciary  act,  for  example,  in  chapji. 
general  terms  confers  upon  the  supreme  court,  in  com- 
mon with  the  circuit  and  district  courts  and  the  several 
judges,  the  power  to  issue  the  writ  of  habeas  corpus.  Power  of 
So  far  as  this  power  is  susceptible  of  being  exercised  conn  to 
as  a  part  of  the  appellate  jurisdiction  of  the  supreme  writ  of 

habeas  oof* 

court,  in  revising  the  decisions  of  the  circuit  and  dis-  pub,  how 
trict  courte,it  is  valid,  and,  as  will  be  shown  in  the  1^ 


next  chapter,  has  been  repeatedly  exercised;  but 
beyond  this,  as  to  the  supreme  court,  the  grant  is 
ineffectual ;  and,  therefore,  an  original  application  by 
an  alien  for  a  writ  of  habeas  corpus,  for  the  purpose 
of  obtaining  possession  of  his  infant  daughter,  was 
denied,  for  want  of  jurisdiction.  As  an  alien  he  had 
a  right  to  sue  in  a  court  of  the  United  States ;  but 
not  being  an  ambassador,  or  other  public  minister,  or 
consul,  the  original  jurisdiction  of  the  supreme  court 
did  not  extend  to  his  case.  Had  he  previously  ap- 
plied to  a  circuit  court,  the  decision  of  that  court 
would  have  been  subject  to  revision  by  the  supreme 
court.1 

3.  Notwithstanding  the  express  delegation  to  the  Jj^Jj^ 
supreme  court,  by  the  constitution,  of  original  juris-  Jgjj1^ 
diction  in  all  cases  in  which  a  state  shall  be  a  party,  tested  and 

main* 

the  power  of  that  court  to  entertain  original  jurisdic-  ****** 
tion  of  suits  of  any  description  against  a  state,  has 
been  repeatedly  and  very  earnestly  contested,  on  the 
ground  that  congress  had  prescribed  no  sufficient  rules 
of  procedure  adapted  to  the  nature  of  the  case,  and 
that  the  court  possessed  no  adequate  means  of  enforc- 
ing its  judgments.  The  question  was  very  elaborately 
examined  by  the  court  in  the  early  case  of  CkUkobn 
v.  The  State  of  Georgia  (2  Dallas,  419),  and  the  above 
mentioned  objections  (Mr.  Justice  Tkkdbtj*  dissent- 

1  Ex  parte  Barry,  2  Howard,  65. 
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paeti.  ijQg)^  were  decided  to  be  invalid.  In  The  State  of 
Rhode  Island  v.  The  State  of  Massachusetts  (12  Peters, 
657),  which  was  a  suit  in  equity,  brought  to  ascertain 
and  establish  the  boundary  between  the  states,  the 
jurisdiction  was  strenuously  contested  on  the  part  of 
Massachusetts,  not  only  on  the  above  mentioned 
grounds,  but  also  on  the  ground  that  the  matter  in 
controversy,  pertaining,  as  it  did,  to  the  rights  of 
sovereignty  of  the  respective  parties,  was  not  in  its 
nature  a  subject  for  judicial  cognizance ;  in  other 
words,  that  the  question  presented  for  decision  was  a 
political  and  not  a  judicial  question.  The  court,  in  a 
very  elaborate  and  able  opinion  delivered  by  Mr. 
Justice  Baldwin,  sustained  its  jurisdiction  over  the 
case.  Chief  Justice  Taney,  however,  dissented  from 
the  opinion  of  the  court,  on  the  ground  last  above 
indicated,  viz.,  that  this  was  a  contest  for  rights  of 
sovereignty  and  jurisdiction,  and  therefore  not  a  fit 
subject  for  judicial  cognizance  and  control.  Mr.  Jus- 
tice Barbour  concurred  in  the  decision,  but  desired 
to  be  understood  as  not  adopting  all  the  reasoning  by 
which  the  court  had  arrived  at  its  conclusion.  Mr. 
Justice  Story  did  not  sit  in  the  case. 

&?**???*     4-  One  of  the  descriptions  of  cases  to  which,  as  we 

be  sned  by  r  7 

•Jtawg*  have  seen,  the  original  jurisdiction  of  the  supreme 
court  is  declared  by  the  constitution  to  extend,  is  that 
in  which  a  state  is  sued  by  a  foreign  state. 

Sluedb*      ^e  on*y  case  ^  w^c^  *kk  to8110]1  of  jurisdiction 
an  Indian    jg  known  to  have  been  invoked,  is  that  of  The  Chero- 

nabon. 

kee  Nation  of  Indians  v.  The  State  of  Georgia,  5  Peters, 
1.  But  it  was  decided  (Mr.  Justice  Thompson  and 
Mr.  Justice  Story  dissenting),  that  the  Gherokees 
were  not  a  foreign  state  in  the  sense  in  which  the 
term  is  used  in  the  constitution,  and  that  they  were 
therefore  incompetent  to  maintain  their  suit  in  that 
character.    It  was  admitted  that  they  were  a  state, 
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having  been  uniformly  recognized  by  the  government  chapj*. 
of  the  United  States  as  a  people  capable  of  maintain- 
ing the  relations  of  peace  and  war ;  of  being  respon- 
sible in  their  political  character  for  the  violation  of 
their  engagements,  and  for  aggressions  committed  on 
the  citizens  of  the  United  States  by  individuals  of 
their  community.  But  it  was  denied  that  they  were 
a  foreign  state ;  the  condition  of  the  Indians  in  rela- 
tion to  the  United  States  being  sui  generis,  and  such 
as  to  constitute  them  rather  domestic  dependent 
nations  than  foreign  nations. 

5.  In  order  to  enable  the  supreme  court  to  enter-  **•  *ate 

must  be  the 

tain  jurisdiction  of  a  cause  upon  the  ground  that  a  real  party. 
state  is  a  party,  it  is  not  sufficient  that  a  state  may  be 
consequentially  affected ;  but  a  state  must  be  a  party 
in  fact,  if  not  in  name,  at  least  substantially.  Fowler 
et  ai.  v.  Idndsey  et  al.>  3  Dallas,  411.  See  also  4  Dal- 
las, 3,  and  1  Peters,  121. 

■ 

6.  We  have  seen  that  by  the  thirteenth  section  of  Wh<!?e/ 

v  congress 

the  judicial  act,  congress  saw  fit  further  to  enact  that  {j^gE^ 
the  original  jurisdiction  conferred  by  the  constitution  ^Sic^11*1 
on  the  supreme  court  should  be  in  part  exduswe,  and  Jj^nU*1® 
in  part  concurrent;  and  the  constitutionality  of  this  J^JjJ^11" 
part  of  the  section  also  has  been  several  jjmes  drawn 
into  question,  with  respect  to  the  branch  of  this* 
jurisdiction,  comprising  those  cases  in  which  ambas- 
sadors, other  foreign  ministers,  or  consuls,  are  parties, 
and  thus  indirectly,  with  respect  also,  to  the  other 
branch,  embracing  cases  in  which  a  state  is  a  party. 
In  The  United  States  v.  Bwara  (2  Dallas,  297),  in 
the  circuit  court  for  the  district  of  Pennsylvania,  upon 
motion  to  quash  an  indictment  against  a  consul  for 
want  of  jurisdiction,  it  was  held  by  Judges  Wilson 
and  Peters  (Judge  Iredell1  dissenting,)  that  the 
grant,  by  the  constitution,  to  the  supreme  court,  of 

1  Formerly  the  circuit  court  was  composed  of  three  judges. 

3 
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babti.  original  jurisdiction,  did  not  preclude  congress  from 
vesting  a  concurrent  jurisdiction  in  other  courts  over 
the  same  causes. 

On  the  other  hand  this  decision  has  been  considered 
as  seriously  impugned  by  the  case  of  Ma/rbwry  v.  Madi- 
son, above  referred  to.  (1  Cranch,  137.)  See  also  5 
Serg.  and  Bawle,  545.  It  is  observed,  however,  that 
this  was  not  a  point  in  judgment  in  case  of  Ma/rbwry 
v.  Madison,  and  that  the  same  great  judge  who  pro- 
nounced the  decision,  has  since,  in  the  case  of  Cohens 
v.  Virginia  (6  Wheaton,  264),  strongly  inculcated  cau- 
tion in  the  application  of  his  powerful,  but  somewhat 
discursive,  reasoning  in  that  case. 

In  The  United  States  v.  Ortega  (11  Wheat,  467), 
this  was  treated  and  left  by  the  supreme  court,  as 
still  an  open  question.    But  in  the  recent  case  of 
The  State  of  Pennsylvania  v.  The  Wheeling  and  Bel- 
mont Bridge  Company  et  al.  (13  Howard,  516),  origi- 
nally prosecuted  in  the  supreme  court,  it  is  incident- 
ally asserted  in  the  most  explicit  terms,  both  by  Mr. 
Justice  McLean  in  delivering  the  opinion  of  the 
court,  and  by  Chief  Justice  Taney  in  his  dissenting 
opinion,  that  the  suit  might  have  been  instituted  in 
the  circuit  court  for  the  western  district  of  Virginia. 
2j2fr?by  a      7.  In  the  case  last  cited,  which  was  a  suit  in  equity 
ffi*re£o-    Prosecuted  originally  in  the  supreme  court,  the  im- 
2^^-    portant  question  arose  whether  the  judicial  power  of 
tio^fT"  *^e  fluted  States  extended  to  the  case  of  an  alleged 
mamtSn?   ni|iflance  consisting  in  the  obstruction,  by  the  erection 
■**•■         of  a  bridge  of  a  free  navigable  river,  expressly  recog- 
nized as  such  by  congress.    The  case  was  held  to  be 
within  the  jurisdiction  of  the  court,  mainly  on  the 
ground  that  the  only  limitation  to  the  equity  jurisdic- 
tion of  the  courts  of  the  United  States,  where  the 
parties  are  competent,  and  the  amount  in  controversy 
is  sufficient,  is  that  imposed  by  the  16th  section  of  the 
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judiciary  act,  viz. :  "  That  suits  in  equity  shall  not  be  CHAP4> 
sustained  in  either  of  the  courts  of  the  United  States,  in 
any  case  where  plain,  adequate  and  complete  remedy 
may  be  had  at  law;"  and  that  the  case  in  question  was 
one,  in  its  nature,  falling  within  the  scope  of  equity 
jurisdiction,  according  to  the  usage  and  practice  of 
the  high  court  of  chancery  of  England ;  Chief  Justice 
Tai*by  and  Mr.  Justice  Daotel  dissented  from  the 
decision. 


CHAPTER  IV. 

OF  THE  APPELLATE  JURISDICTION  OF  THE  SUPREME 
COURT  FROM  THE  CIRCUIT  COURTS,  BY  WRIT  OF 
ERROR  AND  APPEAL ;  AND  FROM  THE  STATE  COURTS 
BY  WRIT  OF  ERROR. 

We  have  seen1  that  by  the  thirteenth  section  of  the  **&** 

v  tfre  acta. 

judicial  act  it  is  declared,  in  general  terms,  that  "the 
supreme  court  shall  also  have  appellate  jurisdiction 
from  the  circuit  courts  and  courts  of  the  several  states 
in  the  cases  hereinafter  provided  for." 

The  reference  here  is  to  the  twenty-second  section 
of  the  act  which  defines  the  appellate  jurisdiction  of 
the  court  from  the  circuit  courts ;  and  to  the  twenty- 
fifth  section  which  defines  this  jurisdiction  from  the 
state  courts.  The  provisions  of  these  sections,  except 
those  parts  of  the  former  which  will  find  a  more  suit- 
able place  in  the  subsequent  parts  of  this  work,  now 
require  attention,  together  with  some  subsequent 
enactments  modifying  and  extending  the  twenty- 
second  section.  This  section  declares  that  <s  final 
judgments  and  decrees  in  a  circuit  wwrt>  in  civil 
actions  and  suits  in  equity,"  may  be  re-examined  and 

1  Antt,  p.  18. 


s. 
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PAKTi.  reversed  or  affirmed  in  the  supreme  court,  upon  writ 
of  error,  which  have  been, 

1.  Brought  there  by  original  process  (i.  e.,  originally 
instituted  there) ;  or* 

2.  Removed  there  from  the  courts  of  the  several 
states;1  or, 

«3.  Bemoved  there  by  appeal  from  a  district  court, 
provided  the  matter  in  dispute  exceeds  the  sum  or 
value  of  two  thousand  dollars,  exclusive  of  costs.8 

Under  this  provision,  it  will  be  observed,  the  mode 
of  removal,  whatever  might  he  the  nature  of  the  suit, 
was  by  writ  of  error;  and  so  it  was  held  in  the  case 
of  Blain  v.  Ship  Charles  Carter,  4  DalL,  22. 
Appeal  But  this  was  subsequently  altered,  and  the  appellate 

writ  of      power  of  the  supreme  court  also  extended,  by  the  act 
ndto  m      of  March  3, 1803,  by  which  an  appeal  to  the  supreme 
«inrindty.  court  was  given  instead  of  a  writ  of  error,  "  from  all 
final  judgments  or  decrees  rendered,  or  to  be  rendered, 
in  any  circuit  court,  or  in  any  district  court  acting  as 
a  circuit  court,  in  any  cases  of  equity,  of  admiralty  and 
maritime  jurisdiction,  and  of  prize  or  no  prize,  where 
the  matter  in  dispute,  exclusive  of  costs,  shall  exceed 
the  sum  or  value  of  two  thousand  dollars  ;"3  and  so  it 
was  held  in  the  case  of  the  San  Pedro,  2  Wheat.,  132. 
M*       Experience  having  demonstrated  that  causes  aris- 
en inW  ing  under  the  revenue  laws  directly  involving  only 
whSteSS"  trifling  sums,  nevertheless  sometimes  involved  ques- 
^contaT*  tions  of  considerable  importance  affecting  the  public 
▼««y.        revenue,  an  act  was  at  length  passed  providing  "  that 
final  judgments  in  any  circuit  court  of  the  United 
States,  in  any  civil  action  brought  by  the  United 
States  for  the  enforcement  of  the  revenue  laws  of  the 

1  These  oases  are  designated'  by  the  12th  section,  and  will  be  noticed 
in  treating  of  the  jurisdiction  of  the  circuit  court. 

•  §  22,  ch.  20 :  1  Stat,  at  Large,  p.  73. 

•  Ch.  40,  §2:  2  Stat,  at  Large,  p.  244. 
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United  States,  or  for  the  collection  of  duties  due  on  CHAP- *• 
any  merchandise  imported  therein,  may  be  examined, 
and  reversed  or  affirmed  in  the  supreme  court  of  the 
United  States,  upon  writ  of  error,  as  in  other  cases, 
without  regard  to  the  amount  in  controversy  in  such 
action,  at  the  instance  of  either  party;"1  and  the 
phrase  "revenue  laws9'  in  this  enactment  has  been 
held  to  embrace  an  act  of  congress  prescribing  the 
rates  of  postage  for  the  conveyance  of  letters  by  mail, 
and  providing  for  the  punishment  of  frauds  on  the 
revenue  of  the  post  office  department ;  and  a  writ  of 
error  to  the  supreme  court  was  accordingly  adjudged 
to  lie  to  reverse  the  judgment  of  a  circuit  court  in  an 
action  of  debt  for  a  penalty  of  less  than  two  thousand 
dollars  accruing  under  the  act  of  March  3,  1845.* 
The  United  States  v.  Bromley,  12  Howard,  88. 

For  similar  reasons  congress  has  seen  fit  to  enact  ££$  OT 
"  that  from  all  judgments  and  decrees  of  any  circuit  j^pyj™*** 
court  rendered  in  any  action,  suit,  controversy  or 
case,  at  law  or  in  equity,  arising  under  any  law  of 
the  United  States  granting  or  confirming  to  authors 
the  exclusive  right  to  their  respective  writings,  or  to 
inventors  their  exclusive  right  to  their  inventions  or 
discoveries,  a  writ  of  error  or  appeal,  as  the  case  may 
require,  shall  lie,  at  the  instance  of  either  party,  to 
the  supreme  court  of  the  United  States,  in  the  same 
manner  and  under  the  same  circumstances  as  is  now 
provided  by  law  in  other  judgments  and  decrees  of 
such  circuit  courts,  without  regard  to  the  sum  or  value 
in  controversy  in  the  action."3 

Upon  the  provision  of  the  judicial  act  above  referred 
to,  giving  a  writ  of  error  to  the  supreme  court  from 

1  Aot  of  May  31, 1844,  oh.  31 :  5  Stat,  at  Largo,  658. 

•  Ch.  42 :  id.,  782. 

•  Aot  of  Feb.  18, 1861,  oh.  37 :  12  Stat,  at  Large,  130.  This  aot  en- 
larges and  supersedes  the  prior  aot  of  July  4, 1866,  conferring  the  like 
privilege,  somewhat  qualified,  in  patent  oases. 
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parti,  the  final  decisions  of  the  circuit  courts  on  " appeal" 
from  the  district  courts,  the  nice  question  arose  at  an 
early  period,  whether  the  term  appeal  was  there  used 
in  its  general  sense,  as  descriptive  of  appellate  juris- 
diction without  regard  to  the  particular  mode,  by 
which  a  cause  is  transmitted  to  that  jurisdiction,  or 
in  its  ordinary  technical  sense,  expressive  of  the  civil 
law  mode  of  removal,  as  contradistinguished  from  the 
common  law  process  of  writ  of  error.    The  latter  was 
held  to  be  its  true  sense.    The  United  States  v.  Good- 
win, 7  Oranch,  108 ;  The  United  States  v.  Gfordon  et  al, 
id.,  387 ;  The  United  States  v.  Ten  Broeck,  2  Wheat., 
248;  The  United  States  v.  Barker,  id.,  395. 
2£f* to      From  this  construction  it  followed,  therefore,  that 
JJFJ^10  no  judgment  of  a  circuit  court,  in  a  case  brought  be- 
%$$     fore  it  by  unit  of  error,  from  a  district  court,  could  be 
JEJf      reexamined  in  the  supreme  court.    This  arbitrary 
£°?  *►     distinction  continued  until  it  was  abolished  by  the 

trict  oourt. 

act  of  July  4,  1840,  by  which  it  is  enacted,  "  that 
writs  of  error  shall  lie  to  the  supreme  court  from  all 
judgments  of  a  circuit  court,  in  cases  brought  there 
by  writs  of  error  from  the  district  court,  in  like  man- 
ner and  under  the  same  regulations,  limitations  and 
restrictions,  as  are  now  provided  by  law  for  writs  of 
error  to  judgments  rendered  upon  suits  originally 
brought  in  the  circuit  court."1 

1  Ch.  44,  §  3 ;  5  Stat,  at  Large,  p.  393.  Particular  district  courts  hare, 
from  time  to  time,  been  invested  with  the  original  jurisdiction  of  a  cir- 
cuit court,  and  from  their  judgments  and  decrees  a  writ  of  error  or  appeal 
has  been  declared  to  lie  to  the  supreme  court,  as  from  those  of  a  circuit 
court;  and  in  each  of  the  organized  territories  of  the  United  States,  there 
are  district  courts  and  a  supreme  court,  and  from  the  final  decisions  of 
the  latter,  writs  of  error  and  appeals  are  given  to  the  supreme  oourt  of 
the  United  States.  These  branches  of  jurisdiction  will  receive  a  separate 
notice  in  the  sequel. 

B y  an  act  passed  March  3, 1863  (12  Stat,  at  Large,  p.  755),  to  aid  the 
government  in  its  efforts  to  suppress  the  formidable  rebellion  still  raging 
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By  the  25th  section  of  this  act,  it  is  enacted  that  a  chap.  4. 
final  judgment  or  decree  in  any  suit,  in  the  highest  Wr*t  of 
court  of  law  or  equity,  in  which  a  decision  could  he  had.  state 

court*. 

of  a  state,  may  be  re-examined,  and  reversed  or 
affirmed  in  the  supreme  court  of  the  United  States, 
upon  a  writ  of  error : 

1.  In  which  suit  is  drawn  in  question  the  validity  of  Grounds 
a  treaty  or  statute  of  or  an  authority  exercised  wider  Son. 
the  United  States,  and  the  decision  is  against  the  vali- 
dity of  such  treaty,  statute,  or  authority :  or, 

2.  Where  is  drawn  in  question  the  validity  of  a 
statute  of  or  a/uthority  exercised  under  any  state,  on 
the  ground  of  such  statute  or  authority  "being  repug- 
nant to  the  constitution,  treaties,  or  laws  of  the  United 
States,  and  the  decision  is  in  favor  of  the  validity  of 
such  statute  of,  or  authority  exercised  under,  the 
state:  or, 

3.  Where  is  drawn  in  question  the  cortstniction  of 
any  clause  of  the  constitution,  or  of  a  treaty,  or  sta- 
tute of,  or  commission  held  under  the  United  States, 
and  the  decision  is  against  the  title,  right,  privilege, 
or  exemption,  specially  set  up  or  claimed  by  either 
party,  under  such  clause  of  the  constitution,  treaty, 
statute,  or  commission.  But  no  other  error  shall  be 
assigned  or  regarded  as  a  ground  of  reversal,  in  any 
such  cause  as  aforesaid,  than  such  as  appears  on  the  Mutt  be 
face  of  the  record,  and  immediately  respects  the  be-  Jj?3£nt 
fore  mentioned  questions  of  validity  .or  construction  ^ec0Id,  ** 

against  its  authority,  any  suit  or  prosecution,  civil  or  criminal,  against 
any  officer,  civil  or  military,  or  any  other  person,  commenced  in  a  state 
court  for  any  act  done  or  committed  during  the  rebellion,  in  virtue  or 
under  oolor  of  authority  derived  from  the  president,  or  any  act  of  con- 
gress, may  be  removed  from  the  state  court  during  its  pendenoy,  on  the 
petition  of  the  defendant;  or,  after  judgment,  by  appeal,  on  the  peti- 
tion of  either  party,  exoept  in  criminal  cases,  wherein  there  has  been  a 
judgment  of  acquittal;  and  from  the  final  judgment  of  the  circuit  court 
in  every  such  case,  a  writ  of  error  is  given  to  the  supreme  court 

* 
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pabti.  0f  the  said  constitution,  treaties,  statutes,  commis- 
sions, or  authorities  in  dispute. 

J^w  The  foregoing  legislative  acts  have  given  rise  to 
endless  forensic  disputation,  a  considerable  propor- 
tion of  which  seems  referable  to  want  of  due  atten- 
tion to  their  provisions,  and  to  antecedent  adjudica- 
tions.1 It  is  now  proposed  to  state  and  illustrate  the 
judicial  interpretations  which  these  acts  have  re- 
ceived; and  in  doing  so,  to  treat,  conjointly,  of  the 
jurisdiction  they  confer,  with  respect  to  the  national 
courts  and  to  the  state  courts.  Many  of  the  deci- 
sions, especially  those  relating  to  the  finality  of 
judgments  and  decrees,  are  applicable  alike  to  both. 
Little  would  be  gained  by  an  attempt  to  sever  them, 
and  it  would  unavoidably  lead  to  prolixity  and  repe- 
tition. 

Appellate,      1.  As  shown  in  the  last  chapter,  the  constitution, 

exercised    after  defining  the  original  jurisdiction  of  the  supreme 

only  in 

pursuance  court,  proceeds  to  ordain  that  in  all  the  other  cases 
Svee£rtho-  comprised  within  the  judicial  power  of  the  United 
ny'  States,  this  court  shall  have  appellate  jurisdiction 
"with  such  exceptions  and  under  such  regulations  as 
congress  shall  malce."  And  we  have  now  seen  that 
congress  did  not  see  fit,  in  pursuance  of  this  discre- 
tionary power,  expressly  to  limit  the  appellate  juris- 
diction of  the  court,  by  forbidding  its  exercise  in 
certain  specified  cases;  but,  on  the  contrary,  chose 
simply  to  designate  the  cases  to  which  it  should  ex- 
tend. This  omission  to  make  "exceptions"  by  nega- 
tive or  restrictive  words,  gave  rise  to  the  question 
whether  the  court  might  not  entertain  jurisdiction  of 
other  cases,  in  virtue  of  the  authority  conferred  by 

1  This  is  especially  true  of  the  25th  section  of  the  judicial  act.  It  is 
wonderful  to  what  misapprehensions  it  has  led,  and  how  often  the  su- 
preme court  has  been  called  upon  to  deoide  over  again  what  had  already 
been  virtually  decided. 
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the  constitution.  But  the  reverse  of  this  was  held  in  chap.  4, 
the  early  case  of  Wiscart  v.  Dauchy  (3  Dallas,  321) ; 
and  the  same  result  was,  a  few  years  later,  more  fully 
reasoned  out  by  Chief  Justice  MakahatiTi,  in  pro- 
nouncing the  decision  of  the  court  in  Dwrousecm  v. 
The  United  States,  6  Oranch,  307. 

The  question,  therefore,  in  any  given  case,  whether 
the  court  possesses  appellate  jurisdiction  over  it,  re- 
solves itself  into  the  simple  inquiry  whether  such 
case  falls  within  the  legislative  provisions  enacted  in 
pursuance  of  the  constitution  relative  to  the  exercise 
of  this  branch  of  jurisdiction.  If  congress  have  pro- 
vided no  rule  of  proceeding  applicable  to  the  case, 
either  in  express  terms,  or  inf erentially  by  fair  intend- 
ment, no  cognizance  can  be  taken  of  it.  It  is  not, 
however,  to  be  understood  by  this  that  the  appellate 
powers  of  the  supreme  court  a/re  given  to  it  by  the 
judicial  act  They  are  given  by  the  constitution. 
And  had  this  act  merely  organized  the  court,  with- 
out defining  or  limiting  its  jurisdiction,  it  must  have 
been  considered  as  possessing  all  the  jurisdiction 
which  the  constitution  assigns  it.  In  that  case,  the 
legislature,  by  omitting  to  exercise  the  right  of  ex- 
cepting from  its  constitutional  powers,  would  neces- 
sarily have  left  those  powers  undiminished.  The 
doctrine  of  the  cases  above  cited,  results  from  the 
fact  that  congress,  in  proceeding  to  carry  this  part  of 
the  constitution  into  effect,  have  provided  exten- 
sively for  the  exercise  of  this  branch  of  jurisdic- 
tion; and  are,  therefore,  to  be  understood  as  having 
intended  to  execute  the  power  they  possessed  of 
making  exceptions.  For  though  they  have  not  made 
those  exceptions  in  terms,  yet  their  affirmative  de- 
scription of  the  appellate  power  of  the  court  implies 
a  negative  upon  the  exercise  of  such  constitutional 
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pabti. 


Does  not 
extend  to 
criminal 
cases. 


From  the 
judgments 
of  state 
courts. 


25th  Sec- 
tion held 
constitu- 
tional. 


appellate  power  as  is  not  comprehended  within  it. 
See  also,  in  illustration  of  this  principle,  the  case  of 
Cla/rke  v.  Bazadone  (1  Granch,  212),  in  which  it  was 
held  that  a  writ  of  error  did  not  lie  to  the  supreme 
court  from  a  court  of  the  United  States  for  the  terri- 
tory northwest  of  the  Ohio,  because  it  had  not  been 
authorized  by  congress. 

2.  In  conformity  with  this  principle,  it  has  been 
decided  that  the  supreme  court  possesses  no  appel- 
late jurisdiction  in  any  form,  from  the  circuit  courts 
in  criminal  cases;  no  such  power  having  been  con- 
fided to  it  by  congress.  United  States  v.  Moore,  3 
Oranch,  159 ;  ex  parte  Kearney,  7  Wheat.,  38 ;  ex  parte 
Wathins,  3  Peters,  193.1 

3.  In  Martin  v.  Hunter  (1  Wheat.,  304),  the  consti- 
tutionality of  the  25th  section  of  the  judicial  act, 
providing  for  the  re-examination  by  the  supreme 
court  in  certain  cases  of  the  judgments  of  state 
courts,*  was  strenuously  drawn  in  question  by  the 
counsel  for  the  defendant  in  error,  upon  the  ground 
that  the  appellate  power  of  the  court,  was,  according 
to  the  true  construction  of  the  constitution,  limited 
to  proceedings  in  the  inferior  national  judicatories. 
But  the  validity  of  the  law  was  most  elaborately  and 
ably  vindicated,  and  fully  maintained  by  the  supreme 
court. 

The  appellate  jurisdiction  of  the  court,  in  this  form, 
had  before,  as  it  has  since,  been  repeatedly  exercised, 
and  is  now,  especially  after  the  ample  and  explicit 
confirmation  of  it  in  Cohens  v.  Virginia  (6  Wheat., 
264),  to  be  regarded  as  definitely  settled. 

1  The  power  exercised  by  the  supreme  oourt  in  oases  brought  before  it 
from  the  circuit  courts,  by  certificates  of  opinions  opposed,  and  which 
extends  as  well  to  criminal  as  to  civil  oases,  is  tui  generis,  being  advi- 
sory rather  than  appellate. 

9  Vidi  tupra,  p.  23. 
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4.  In  this  last  mentioned  case  of  Cohens  v.  Virginia,  chap.  4. 
it  was  also  decided,  that  the  circumstance  of  a  state  it  matte™ 

not  though 

"being  a  party  (this  case  being  a  criminal  prosecution  J^J61*6* 
against  a  citizen  of  Virginia  for  a  violation  of  a  law  > 
of  that  state),  constituted  no  objection  to  the  exercise 
of  this  appellate  jurisdiction ;  the  validity  of  a  statute 
of  a  state  being  drawn  in  question  on  the  ground  of 
its  repugnancy  to  a  law  of  the  United  States,  and  the 
decision  having  been  in  favor  of  its  validity ;  and  no 
exception  of  cases  of  this  description  having  been 
made  by  congress* 
~  In  this  case  the  whole  subject  of  the  judicial  autho- 
rity of  the  Union  over  the  state  judicatories,  was  can- 
vassed by  the  chief  justice  in  a  most  masterly  and 
instructive  manner. 

It  is  proper  here  also,  somewhat  more  explicitly  to  JJgJjf^ 
add,  that  although  the  supreme  court  can  exercise  ««»<* 


ordinal  jurisdiction  only  in  those  two  descriptions  of 
cases  in  which  it  has  in  terms  been  confided  to  it  by 
the  constitution,  and,  although  it  is  declared  by  the 
constitution  that  in  all  the  other  cases,  it  shall  have 
appellate  jurisdiction,  yet  that  there  is  no  constitu- 
tional restraint  upon  its  exercise  of  appellate  jurisdio 
tion  in  awy  case  to  which  the  judicial  power  of  the 
United  States  extends,  though  it  should  be  a  case 
falling  within  its  original  jurisdiction.  Cohens  v.  Yi/r- 
ginia,  6  Wheat,  264. 

5.  By  the  judicial  act,  as  already  shown,  it  is  only  whatjudg. 
the  final  judgments  and  decrees  of  the  courts  of  the  final- 
states,  and  of  the  circuit  courts  of  the  United  States, 
which  are  subject  to  reexamination  in  the  supreme 
court. 

In  reference  to  this  limitation  it  has  been  deter- 
mined, that  a  writ  of  error  will  not  lie  from  a  decree1 

1  This  was  before  the  substitution  of  an  apptal  instecd  of  a  writ  of 
error  in  oases  in  equity.  Vide  iupra,  p.  20. 
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pabti.  ^  a  circuit  court  upon  a  bill  in  equity,  overruling  a 
plea,  and  ordering  the  defendant  to  answer  the  bill. 
Rutherford  v.  Fisher,  4  Dallas,  22.  Nor  does  an 
appeal  lie  from  an  interlocutory  decree  dissolving  an 
injunction.  Young  v.  Grundy,  6  Oranch,  51.  Nor 
from  a  decree  affirming  a  decretal  order  of  an  inferior 
court,  refusing  to  dissolve  an  injunction.  Gibbons  v. 
Ogden,  6  Wheat.,  448.  A  decree  in  chancery  direct- 
ing a  further  inquiry  as  to  matter  of  law  or  fact  is 
not  final.  To  warrant  an  appeal  it  must  finally  de- 
cide and  dispose  of  the  whole  merits  of  the  cause,  so 
that  it  will  not  be  necessary  to  bring  the  cause  again 
before  the  court  for  its  final  decision.  Beebe  et  ai.  v. 
Russell,  19  Howard,  283.  In  this  case  the  rule  was 
fully  discussed,  and,  as  therein  laid  down,  was  reas- 
serted in  Fcwrely  v.  Woodfok,  id.,  288 ;  see  also  Jfor- 
deeai  v.  Lindsay,  id.,  199.  Nor,  for  want  of  finality, 
will  a  writ  of  error  lie  to  reverse  an  award  of  a  writ 
of  restitution  in  an  action  of  ejectment.  Smith's  Les- 
see v.  Trabutfs  heirs,  9  Peters,  4.  Nor  upon  an  order 
of  the  circuit  court  quashing  an  inquisition  of  dam- 
ages under  the  charter  of  a  canal  company.  Ches- 
apeake &  Ohio  Canal  Co.  v.  Union  Bank,  8  Peters, 
259.  But  a  decree  for  the  sale  of  mortgaged  pro- 
perty, upon  a  bill  to  foreclose,  is  a  final  decree  from 
which  an  appeal  lies  to  the  supreme  court.  Ray  v. 
Lew,  3  Oranch,  179. 

A  judgment  of  the  highest  court  of  a  State  revers- 
ing a  judgment  of  an  inferior  court,  and  awarding  a 
venire  de  novo  is  not  a  final  judgment  in  the  sense  in 
which  that  term  is  used  in  the  25th  section  of  the 
judicial  act.  Houston  v.  Moore,  3  Wheat.,  433.  Nor  a 
judgment  of  a  court  of  appeals  reversing  a  judgment 
of  an  inferior  court,  and  remanding  the  cause  for 
further  proceedings.  Brown  v.  The  Bank  of  Florida, 
4  Howard,  465 ;  Pepper  v.  Durilap,  5  id.,  51.  In  the  case 
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of  Martin  v.  Hunter's  Lessee  (1  Wheat.,  304),  the  chap.  4. 
m  court  of  appeals  of  Virginia  having  declined  to  obey 
the  mandate  of  the  supreme  court  of  the  United 
States,  issued  to  such  state  court  upon  the  reversal 
by  the  supreme  court  of  a  judgment  rendered  therein, 
it  was  held  that  such  refusal  was  a  final  judgment, 
upon  which  a  writ  of  error  would  lie. 

In  the  case  of  Weston  et  al.  v.  The  City  Council  of 
Charleston  (2  Peters,  449),  the  defendants,  under  a 
general  authority  by  law  to  tax  the  property  owned 
and  possessed  within  the  city  of  Charleston,  had 
imposed  a  tax  upon  certain  property,  supposed  by 
the  owners  to  be  protected  from  taxation  under  the 
authority  of  a  state,  by  the  constitution  and  laws  of 
the  United  States.  Upon  application  to  an  inferior 
state  court,  a  prohibition  was  granted  to  restrain  the 
defendants  from  levying  the  tax.  The  defendants, 
therefore,  removed  the  proceeding  to  the  highest 
court  in  the  state,  and  obtained  a  reversal  of  the 
order  of  the  inferior  court,  awarding  the  prohibition* 
Upon  a  writ  of  error  from  the  supreme  court  of  the 
United  States,  to  re-examine  this  latter  decision,  the 
question  arose  whether  this  was  a  "final  judgment " 
according  to  the  true  interpretation  of  these  terms  in 
this  section  of  the  judicial  act :  and  it  was  held  by  a 
majority  of  the  court  that  it  was.  If  the  term  "  final " 
was  applicable  to  those  judgments  and  decrees  only, 
in  which  the  right  was  finally  decided,  and  could 
never  again  be  litigated  between  the  parties,  the  pro- 
vision of  this  section  would  be  confined  within  much 
narrower  limits  than  the  words  import,  or  than  con- 
gress intended.  Judgments  in  actions  of  ejectment, 
and  decrees  in  chancery  dismissing  a  bill  without 
prejudice,  however  deeply  they  might  affect  the  rights 
protected  by  the  constitution,  laws,  or  treaties  of  the 
United  States,  would  not  be  subject  to  the  revision 
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pabti.  0f  this  court  A  prohibition  might  issue  restraining 
a  collector  from  collecting  duties,  and  this  court  could 
not  revise  and  correct  the  judgment.  The  word 
"final,"  must  be  understood  in  the  section  under 
consideration,  as  applying  to  all  judgments  and  de- 
crees which  determine  the  particular  cause:  and  it 
must,  in  this  sense  be  final  as  to  all  the  parties  to  the 
record ;  otherwise  the  writ  of  error  will  be  dismissed. 
The  United  States  v.  Qwamlt  et  ol.,  11  Howard,  22 ; 
see  also  Van  Ness  v.  Van  Ness,  6  id.,  62 ;  Perkins  v. 
Fourniquet  et  dL,  id.,  206 ;  Pepper  v.  Dunlap,  5  id.,  51 ; 
Miners9  Bank  v.  The  United  States,  id.,  213 ;  Idstendr 
dorfer  v.  Webb,  20  id.,  170 ;  Holwmbe  v.  McKussick, 
id.,  552 ;  McOargo  v.  Chapman,  id.,  555. 

2£**fc»  6.  But  the  judgment  or  decree  of  the  state  court 
must  be  in  a  "  suit"  and  the  question  has  arisen  what 
constitutes  a  suit  within  the  purview  of  the  act  It 
arose  in  the  case  last  above  cited,  and  the  proceeding 
in  the  state  court  therein  described  was  held  to  be  a 
suit  The  term  "  suit,"  say  the  court,  is  a  very  com- 
prehensive one,  and  is  understood  to  apply  to  any  pro- 
ceeding in  a  court  of  justice,  by  which  an  individual 
pursues  therein,  that  remedy  which  the  law  affords 
him.  The  modes  of  proceeding  may  be  various,  but 
if  a  right  is  litigated  between  the  parties  in  a  court  of 
justice,  the  proceeding  by  which  the  decision  of  the 
court  is  sought,  is  a  suit  The  question  arose,  also, 
and  was  elaborately  discussed  in  the  case  of  Holmes 
v.  Jennison  et  at.  (14  Peters,  540),  which  came  before 
the  court  on  a  writ  of  error  to  reverse  the  judgment 
of  a  state  court  on  a  writ  of  habeas  corpus.  Upon 
the  question  of  jurisdiction  the  court  was  equally 
divided.  But  the  chief  justice,  in  pronouncing  his 
own  opinion  and  that  of  three  of  the  associate  justices 
assigned  very  satisfactory  reasons  for  holding  the 
proceeding  to  be  a  suit,  and  the  remaining  members 
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of  the  court  founded  their  conclusions  against  its  CHAP 4- 
jurisdiction  mainly  on  other  grounds.1  And  in  the 
subsequent  case  of  Ableman  v.  Booth  (21  Howard, 
506),  also  a  writ  of  error  to  reverse  the  judgment  of 
a  state  court  on  a  writ  of  habeas  corpus,  the  juris- 
diction of  the  court  was  unquestioned,  and,  appar- 
ently, not  doubted.  It  is  perfectly  clear,  indeed,  that 
a  proceeding  on  habeas  corpus  is  embraced  by  the 
interpretation  given  to  the  word  suit  in  the  case  of 
Weston  v.  The  City  Council  of  Charleston,  just  above 
cited. 
7.  In  what  manner,  or  rather  with  what  degree  of  Jurf* 

9  J  diction 

certainty  it  mast  "  appear  upon  the  face  of  the  record  "  under  25th 

unction 

that  some  one  of  the  points  specified  in  the  twenty-  bow  made 

to  appear. 

fifth  section  of  the  judicial  act  in  order  to  enable  the 
supreme  court  to  revise  the  judgments  and  decrees 
of  the  state  courts,  "  was  drawn  m  question,"  in  the 
state  court,  is  a  question  which  has  often  been  agi- 
tated. By  a  long  series  of  decisions,  however,  the 
following  general  principle  may  now  be  regarded  as 
definitively  settled,  viz. :  that  it  peed  not  appear  in 
terms  upon  the  record  that  one  of  these  points  in  fact 
arose  and  was  decided  in  the  required  manner ;  but  unayoid-  — 
that  it  is  sufficient,  if  it  is  apparent  that  the  case  in  ^o^m- 
point  of  law  involved  one  of  the  specified  questions,  ewnt# 
and  could  not  have  been  decided  by  the  state  court 
in  the  manner  it  was,  unless  such  question  had  been 
virtually  passed  upon  and  determined  in  the  required 
manner.  Thus  in  the  case  of  Craig  et  dL  v.  The  State 
of  Missouri  (4  Peters,  410),  the  suit  in  the  state  court 
having,  as  appeared  by  the  record  returned  with  the 
writ  of  error,  been  upon  a  promissory  note  (the  decla- 
ration being  in  the  usual  form,  and  the  plea  being 
the  general  issue),  in  which  (neither  party  having 
required  a  jury),  the  court  found  that  the  defendant 

1  See  a  note  upon  this  case  a  few  pages,  post. 
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pabti.  did  assume,  &c.,  and  that  the  consideration  of  the 
note  was  "  the  loan  of  loan  office  certificates,  loaned 
by  the  state  at  their  office  at  Charleston ;  which  cer- 
tificates were  issued  and  the  loan  made  in  the  man- 
ner pointed  put  by  an  act  of  the  legislature  of  the 
said  State  of  Missouri,  approved  the  27th  day  of 
June,  1821,  entitled  u  an  act  for  the  establishment  of 
loan  offices,"  and  the  "  act  amendatory  and  supple- 
mentary thereto,"  and  that  the  plaintiff  had  sustained 
damages,  &c,  &c. ;  for  which  a  judgment  was  ren- 
dered ;  it  was  held,  that  it  was  sufficiently  apparent 
upon  the  face  of  the  record,  that  the  validity  of  a 
statute  of  the  State  of  Missouri,  was  drawn  in  ques- 
tion upon  the  ground  of  its  being  repugnant  to  that 
provision  of  the  constitution  of  the  United  States, 
which  prohibits  the  states  from  emitting  bills  of  credit, 
and  that  it  presented  a  case  therefore,  to  which  the 
appellate  jurisdiction  of  the  court  extended,  in  virtue 
of  the  twenty-fifth  section  of  the  judicial  act."  "  The 
record,"  say  the  court,  "  shows  distinctly  that  this 
point  existed,  and  that  no  other  did  exist ;  the  special 
statement  of  the  facts  made  by  the  court  as  exhibit- 
ing the  foundation  of  its  judgment,  contains  this 
point  and  no  other.  The  record  shows  clearly  that 
the  cause  did  depend  and  must  depend  on  this  point 
alone.  If  in  such  a  case  the  mere  omission  of  the 
court  of  Missouri  to  say  in  terms,  that  the  act  of  the 
legislature  was  constitutional,  withdraws  that  point 
from  the  cause,  and  must  close  the  judicial  eyes  of 
the  appellate  tribunal  upon  it,  nothing  can  be  more 
obvious  than  that  the  provisions  of  the  constitution 
and  of  an  act  of  congress,  may  be  always  evaded ; 
and  may  be  often,  as  we  think  they  would  be  in  this 
case,  unintentionally  defeated."  This  decision,  the 
court  were  of  opinion,  was  in  strict  conformity  with 
their  prior  decisions  upon  this  section  of  the  judicial 
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act,  and  they  cite  the  following  cases  in  confirmation  caAP  4* 
of  the  fact:  Smith  v.  The  State  of  Maryland,  6  Oranch, 
286 ;  Martin  v.  Hunter's  Lessee,  1  Wheat.,  355 ;  Mil- 
ler v.  Nichols,  4  id.,  311 ;  Williams  v.  Norris,  11  id., 
117 ;  Wilson  et  td.  v.  The  Blackbird  Creek  Marsh  Com- 
party,  2  Peters,  245 ;  and  Harris  v.  Bennie,  3  id.,  292 ; 
see  also  MiUs  v.  Brown,  16  id.,  525. 

But  that  some  one  of  the  questions  designated  in 
the  25th  section  did  arise  in  the  state  court,  and  that 
it  was  decided  in  the  manner  required  by  the  section, 
must  appear  on  the  face  of  the  record,  either  in  ex- 
press terms  or  by  necessary  intendment  It  is  not 
enough  that  such  question  may  have  arisen  and  may 
have  been  so  decided.  Crowett  v.  Randell,  10  Peters, 
368;  M*  Kinney  v.  Carroll,  12  id.,  66;  Ocean  Insu- 
rance Company  v.  Potteys,  13  id.,  187 ;  Coons  et  ah  v. 
Qallaher  et  al.,  15  id.,  18.  See,  also,  Davis  v.  Packard 
et  at.,  6  id.,  41 ;  S.  C,  7  id.,  276 ;  8  id.,  312 ;  Wallace 
v.  Parker,  id.,  680 ;  Byrne  v.  The  State  of  Missouri, 

8  id.,  40 ;  The  City  of  New  Orleans  v.  Be  Armas  et  aiL9 

9  id.,  224 ;  The  Palmyra,  10  Wheat,  502 ;  Carter's 
heirs  v.  Cutting  et  ux.,  8  Granch,  251 ;  Mason  v.  Ma- 
son, 1  Cranch,  45 ;  Mills  v.  Brown,  16  Peters,  525. 

The  jurisdiction  of  the  court  must  appear  from  the  m«*  be 

shown  by 

record  per  se,  strictly  considered.  Fisher  v.  CockereU,  the  record. 
5  Peters,  248 ;  Lessee  of  Reed  v.  Marsh,  13  Peters, 
153.  And  therefore  the  certificate  of  the  clerk  of  the 
state  court  appended  to  the  record,  showing  what 
documents  were  read  and  relied  on  at  the  trial,  or  on 
what  grounds  the  case  was  decided,  can  have  no  in- 
fluence, lb.  See,  also,  the  case  of  Armstrong  y.  The 
Treasurer  of  Athens  County,  16  Peters,  281,  where 
this  principle  is  elaborately  reasserted  and  defined  as 
follows : 
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PABTl.       uIn  order  to  give  this  court  jurisdiction  under  the  25th 

section  of  the  act  of  1789,  it  must  appear  on  the  record  itself, 

to  be  one  of  the  cases  enumerated  in  that  section :  and  nothing 

x  out  of  the  record  certified  to  this  court  can  be  taken  into  con- 

sideration.    This  must  be  shown :  First,  .Either  by  express 

averment,  or  by  necessary  intendment,  in  the  pleadings  in  the 

case ;  or,  Secondly,  By  the  direction  given  by  the  court,  and 

stated  in  the  exception ;  or,  Thirdly,  When  the  proceeding 

is  according  to  the  law  of  Louisiana,  by  the  statement  of  facts, 

and  of  the  decision,  as  usually  made  in  such  cases,  by  the 

court ;  or,  Fourthly,  It  must  be  entered  on  the  record  of  the 

proceedings  in  the  appellate  court,  in  cases  where  the  record 

shows  that  such  a  point  may  have  arisen  and  been  decided, 

that  it  was  in  fact  raised  and  deoided — -and  this  entry  must 

appear  to  have  been  made  by  order  of  the  court,  or  by  the 

presiding  judge,  by  order  of  the  court,  and  certified  by  the 

clerk,  as  a  part  of  the  record  in  the  state  court ;  or,  Fifthly, 

In  proceedings  in  equity,  it  may  be  stated  in  the  body  of  the 

final  decree  of  the  state  court ;  or,  Sixthly,  It  must  appear 

from  the  record  that  the  question  was  necessarily  involved  in 

the  decision,  and  that  the  state  court  could  not  have  given  the 

judgment  or  decree  which  they  passed,  without  deciding  it. 

We  are  not  aware  of  any  other  mode  in  which  the  judgment 

or  decree  of  a  state  court  can  lawfully  be  brought  before  us ; 

and  we  have  stated  them  particularly,  in  order  to  prevent,  in 

future,  the  difficulties  and  discrepancies  which  have  so  often 

arisen  on  this  subject.'9 

See  to  the  like  effect,  Commercial  Bank  of  Cincin- 
nati v.    Buckingham's   Executors,  5    Howard,  317; 
Grand  Ghilf  Railroad  Company  et  ah  v.  Marshall,  12 
Howard,  165 ;  20  Howard,  26. 
Construe       Where  it  appears  from  the  record  that  the  decision 

turn  oi 

state  law,   of  the  state  court  turned  upon  the  construction  of  the 

not  within 

the  act.  state  law,  and  that  the  question  of  its  validity  was 
not  raised,  the  court  has  no  jurisdiction.  12  Howard, 
165.  See,  also,  GUI  v.  Oliver's  Executors  et  at,  11 
id.,  529 ;  WiUiams  et  dL  v.  Olwer  et  oi.,  12  id.,  Ill ; 
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Lintim  et  aL  v.  Stanton,  12  id.,  423  >  Smith  v.  Hunter  chap.  4. 
et  al.,  7  id.,  738;  TJdett  et  al.  v.  Davidson,  id.,  769; 
Neilson  v.  Lagow,  id.,  772 ;  JlfiZk  e$  aZ.  v.  Tfta  County 
of  St  Clair  et  al.,  8  id.,  569 ;  Baltimore  amd  Susque- 
hanyiah  R.  B.  Co.  v.  iVesfrtt  e*  <tf.,  10  id.,  395;  The 
State  of  Maryland  v.  The  Baltimore  and  Ohio  B.  JR. 
Co.,  3  id.,  534. 

To  entitle  a  party  to  a  writ  of  error  on  the  ground  S,6^1*' 
that  the  decision  of  the  state  court  was  adverse  to  a  pfofmnit 

be  that  of 

title,  right,  privilege,  or  exemption,  set  up  or  claimed  £«  wgr 
by  him  in  virtue  of  the  constitution,  or  of  a  treaty  or 
statute  of  the  United  States,  it  must  appear  that 
such  title,  &c,  was  claimed  as  his,  and  not  for  a 
third  person;  and,  therefore,  where  a  defendant,  in  an 
action  of  ejectment,  set  up  an  outstanding  title  in  a 
third  person,  derived  from  a  treaty  with  an  Indian 
tribe,  and  the  decision  of  the  state  court  was  against 
such  title,  the  case  was  held  not  to  be  embraced  by 
the  25th  section  of  the  judiciary  act,  because  the 
defendant  derived  his  right  to  set  up  this  form  of  de- 
fense, not  from  the  treaty,  but  from  the  laws  of  the 
State  of  Tennessee,  by  which  it  was  authorized. 
Henderson  et  al.  v.  The  State  of  Tennessee,  10  How- 
ard, 311. 

8.  What  shall  be  considered  as  constituting  a  case  what  con- 
arising  under  the  constitution,  lams  or  treaties  of  the  Spring 
United  States  within  the  import  of  these  terms  as  S£5fr£e 
used  in  the  constitution,  is  a  question  which  has  ti<m'  ** 
several  times  been  brought  into  discussion  in  the 
supreme  court. 

In  the  case  of  Worcester  v.  The  State  of  Georgia 
(6  Peters,  515),  the  plaintiff  in  error  had  been  in- 
dicted and  convicted  in  a  state  court  of  Georgia  for 
residing  among  the  Cherokee  Indians  without  having 
complied  with  certain  conditions  required  by  an  act 
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PABT 1-  of  the  legislature  of  Georgia.  His  defense  befoi© 
the  state  court  was,  that  the  law  of  Georgia  under 
which  he  was  indicted,  was  repugnant  to  the  treaties 
between  the  United  States  and  Georgia,  and  also  to 
the  provisions  of  the  act  of  congress  of  March,  1802, 
regulating  trade  and  intercourse  with  the  Indian 
tribes,  and  was  therefore  void. 

The  court  considered  its  jurisdiction  over  the  case 
too  clear  for  controversy.  The  indictment  and  plea 
drew  in  question  the  validity  of  the  treaties  relied  on 
by  the  plaintiff  in  error,  or,  at  least,  their  construc- 
tion ;  and  the  decision  had  been,  if  not  against  their 
validity,  "against  the  right,  privilege,  or  exemption 
specially  set  up  or  claimed  under  them."  They  also 
drew  into  question  the  validity  of  a  statute  of  the 
State  of  Georgia,  "  on  the  ground  of  its  being  repug- 
nant to  the  constitution,  treaties  and  laws  of  the 
United  States,  and  the  decision  had  been  in  favor  of 
its  validity." 

The  case  of  Smith  v.  Maryland  (6  Oranch,  286),  in- 
volved the  question,  whether  the  confiscation  of  the 
property  of  British  subjects,  under  a  law  of  the  State 
of  Maryland,  was  complete,  before  the  treaty  of  peace 
of  1783,  between  the  United  States  and  Great  Britain, 
so  as  to  render  the  6th  article  of  the  treaty,  protect- 
ing such  property  if  not  actually  confiscated,  inap- 
plicable to  the  case:  and  it  was  held  that  the  appel- 
late jurisdiction  of  the  supreme  court  extended  to  it. 

In  the  case  of  Owings  v.  Norwood's  Lessee  (5  Oranch, 
344),  in  which  the  defendant  in  an  action  of  eject- 
ment set  up  an  outstanding  title  in  a  British  subject, 
which  he  contended  was  protected  by  the  treaty  of 
1794,  and  that  the  title  was  therefore  out  of  the  plain- 
tiff, it  was  held  that  a  writ  of  error  would  not  lie  to 
remove  the  decision  of  the  state  court  against  the 
title  thus  set  up.    The  language  of  the  judiciary  act 
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must  be  restrained  by  that  of  the  constitution ;  ae-  otlum. 
cording  to  which  the  case  must  arise  under  a  treaty, 
&c.  But  in  this  case  no  title  was  claimed  by  either 
party  under  the  treaty,  nor  could  the  title  of  either 
party  be  protected  by  it ;  it  was  not  a  case  therefore 
arising  under  a  treaty. 
But  it  was  further  remarked  by  the  court,  that *t fa  "Si 

*  '  cient  if  the 

wherever  a  treaty  of  the  United  States  is  drawn  in  ^^ . 
question,  whether  directly  or  incidentally ;  whether  protected 
a  right  claimed  grows  out  of,  or  is  protected  by,  the  **. 
treaty,  the  appellate  power  of  the  court  extends  to 
the  case. 

In  the  case  of  The  City  of  New  Orleans  v.  De  Armas 
et  ah  (9  Peters,  224),  on  a  motion  to  dismiss  a  writ  of 
error  to  the  state  court  for  want  of  jurisdiction,  it 
was  insisted  by  the  counsel  for  the  defendants  in 
error,  that  a  case  could  be  considered  as  arising  un- 
der the  constitution  or  a  treaty,  only  when  the  right 
or  title  claimed  must  originate  in,  or  be  created  by, 
the  constitution  or  treaty.  But  though  the  writ  of 
error  was  dismissed  for  want  of  jurisdiction  on  other 
accounts,  the  court,  in  accordance  with  what  was 
said  in  the  case  last  above  cited,  held  the  principle 
thus  laid  down  by  the  counsel  to  be  too  narrow. 
Such  a  construction  of  the  constitution  and  of  the 
judicial  act,  said  Chief  Justice  Marshall,  would  de- 
feat the  obvious  purpose  of  both.  The  language  of 
both  extends  the  jurisdiction  of  this  court  to  rights 
protected  by  the  constitution,  treaties,  or  laws  of  the 
United  States,  from  whatever  source  those  rights  may 
spring. 

In  the  case  of  Wallace  v.  Parker  (6  Peters,  680),  on 
appeal  from  the  supreme  court  of  Ohio,  it  appearing 
on  the  face  of  the  record  that  there  had  been  drawn 
in  question  at  the  trial,  the  construction  of  the  act 
of  cession  by  Virginia ;  of  the  resolution  of  congress 
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pabtj.  accepting  the  deed  of  cession ;  and  of  the  acts  of  con- 
gress prolonging  the  time  for  completing  the  title  to 
lands  within  the  Virginia  military  reservation  (of 
which  the  lands  in  question  formed  a  part) ;  and  that 
the  decision  of  the  state  court  has  been  against  the 
title  set  up  under  the  acts  of  congress,  it  was  held 
that  the  supreme  court  had  jurisdiction. 

The  right       But  the  right  or  title  claimed  must  be  one  depend- 

most  be  de- 

S mdent  on  yog  on  the  constitution,  laws  or  treaties  of  the  United 
e  eonsti- 

totion,  &c.  States.  It  is  not  sufficient  that  it  was  originally 
derived  from  one  of  these  sources,  unless  the  validity 
of  such  original  grant  is  drawn  into  controversy. 
Thus,  in  a  suit  between  parties  claiming  title  to  lands 
under  separate  patents  therefor,  granted  by  a  state 
deriving  its  title  thereto  from  an  act  of  congress,  the 
supreme  court  has  no  jurisdiction  under  the  25th  sec- 
tion, to  review  the  judgment  of  the  state  court  in 
favor  of  one  of  the  claimants,  both  parties  admitting 
the  title  of  the  state,  and  the  act  of  congress,  there- 
fore, not  having  been  drawn  in  question.  Shaffer  v. 
Scuddy,  19  Howard,  16 ;  see  to  the  like  effect,  Mich. 
RR.  Co.  v.  Mich.  8.  RR.  Co.,  id.,  379 ;  Burke  v.  Gaines, 
id.,  338 ;  Wyman  v.  Morris,  id.,  3. 
D«nki  hy  If  a  state  court  deny  or  disregard  a  petition  for  the 
of  petition  removal  of  a  cause  to  the  circuit  court,  and  proceed  to 

for  remo- 

vai  within  judgment,  and  its  judgment  is  affirmed  in  the  highest 

the  set* 

court  of  the  state,  this  is  a  case  within  the  25th  sec- 
tion— the  right  of  removal  being  given  by  a  law  of 
the  United  States.  Gordon  v.  Longest,  16  Peters,  97 ; 
Kanouse  v.  Martin,  15  Howard,  198. 
Alleged «-  It  has  been  imagined  that  the  repugnancy  of  a 
ofSSe law  state  law  to  some  restrictive  provision  of  the  state 

to  state  con- 

■tdtution^    constitution,  as,  for  example,  a  clause  forbidding  the 
the  act.      taking  of  private  property  for  public  use  without  just 
compensation,  would  constitute  a  case  for  the  exer- 
cise by  the  supreme  court,  of  the  jurisdiction  con- 
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ferred  by  the  25th  section  of  the  judiciary  act.  But  chap  4. 
the  contrary  has  been  repeatedly  decided.  Nor,  in 
the  case  supposed,  can  the  court  exercise  jurisdiction 
in  virtue  of  the  like  inhibition  contained  in  the  5th 
article  of  the  amendments  to  the  constitution  of  the 
United  States.  This  is  a  restraint  imposed  on  con* 
gress,  not  on  the  state  legislatures.  Withers  v.  Buck- 
ley, 2  Howard,  84,  citing  other  cases. 

See,  also,  relative  to  the  subject,  Byrne  v.  The  State 
of  Missouri,  8  Peters,  40;  Crowell  v.  Randett,  10 
Peters,  368 ;  WBride  v.  Hoey,  11  Peters,  167 ;  Ch<* 
team  v.  Marguerite,  12  Peters,  107 ;  The  Ocean  Insu- 
rance Company  v.  Polleys,  13  Peters,  157.1 

There  are  other  decisions  affecting  this  question, 
which  will  be  noticed  in  a  subsequent  part  of  this 
work.2 

1  In  the  case  of  CroweU  v.  Randell,  the  antecedent  cases  relating  to 
this  point  are  reviewed ;  and  in  the  subsequent  ease  of  Chateau  v.  Mar- 
guerite (12  Peters,  507),  the  court  refer  to  it  as  a  ease  in  which  the  law 
is  laid  down  as  they  wish  it  to  be  universally  understood. 

*  In  the  case  of  George  Holme$  v.  8Uas  H.  Jennison,  Governor  of  the 
8tate  of  Vermont,  and  John  Starkweather,  Sheriff  of  the  County  of  Wash- 
ington, in  the  said  state,  and  their  successors  in  office  (14  Peters,  640), 
the  plaintiff  in  error  had  been  arrested  in  the  State  of  Vermont,  on  a 
warrant  or  order  issued  by  Governor  Jennison  to  Starkweather,  setting 
forth  that  an  indictment  had  been  found  by  a  grand  jury  of  the  district 
of  Quebec,  in  the  British  Province  of  Lower  Canada,  against  the  said 
Holmes,  for  the  crime  of  murder,  alleged  to  have  been  committed  within 
the  district  of  Quebec,  and  that  as  it  was  fit  and  expedient  that  he  should 
be  made  amenable  to  the  laws  of  the  country  where  the  offense  was 
oharged  to  have  been  committed,  the  said  Starkweather  was  commanded 
to  convey  the  body  of  the  said  Holmes  to  some  convenient  place  on  the 
confines  of  the  State  of  Vermont,  and  the  Province  of  Lower  Canada, 
and  there  deliver  him  to  such  persons  as  might  be  empowered  by  the 
Canadian  authorities  to  receive  him ;  to  the  end  that  he  might  be  there 
dealt  with  as  to  law  and  justice  appertained.  On  the  application  of 
Holmes  a  writ  of  habeas  corpus  was  issued  by  the  supreme  court  of  the 
State  of  Vermont,  commanding  the  said  Starkweather  to  bring  into  court 
the  body  of  the  said  Holmes ;  and  in  return  to  this  writ  the  warrant  or 
order  of  the  governor  of  the  state,  as  above  described,  was  set  forth  as  the 
cause  of  the  said  arrest  and  detention.    Holmes  having  been  brought 


40  Appellate  Jurisdiction  of  the  Supeeme  Court. 

parti.  8.  Several  decisions  have  been  made  with  respect 
when  the  to  the  provision  contained  in  the  judicial  act  of  1789, 
eontro-       and  contained  also  in  the  act  of  March  3, 1803,  limit- 

versy  may  * 

be  said  to    ing  writs  of  error  and  appeals  from  the  circuit  to  the 

92,000.  ^to  oourt,  in  obedience  to  the  writ,  the  judgment  of  the  court,  on  the 
motion  for  his  discharge,  was  in  the  following  words :  "  Wherefore, 
titer  a  fall  hearing  of  the  parties,  and  all  jtnd  singular,  the  premises  afore- 
said being  seen  and  fully  examined,  it  is  adjudged  by  the  oourt  here 
that  the  aforesaid  cause  of  detention  and  imprisonment  of  the  said 
George  Holmes  is  good  and  sufficient  in  law ;  and  that  he  be  remanded 
and  held  accordingly,  under  the  process  set  forth  in  the  return  to  this 
writ  of  habeas  corpus." 

For  the  re-examination  of  this  decision,  as  a  final  judgment  of  the 
highest  oourt  of  a  state,  in  a  suit  in  which  was  drawn  in  question  the 
validity  of  an  authority  exercised  under  a  state,  on  the  ground  of  such 
authority  being  repugnant  to  the  constitution  of  the  United  States,  and 
In  whioh  the  decision  was  in  favor  of  Buoh  validity— a  writ  of  error  was 
brought  to  the  supreme  oourt. 

Mr.  Van  Ness,  by  whom  the  case  was  very  elaborately  and  ably  argued 
for  the  plaintiff,  insisted,  first,  that  the  supreme  oourt  had  jurisdiction 
of  the  oase ;  and  second,  that  the  State  of  Vermont  had  no  right  or 
power  to  deliver  up  Holmes,  such  authority  belonging,  from  its  nature, 
to  the  national  government. 

Upon  the  question  of  jurisdiction,  the  oourt  was  equally  divided;  the 
Chief  Justice,  and  Justioes  Story,  McLean  ,  and  Waynb  being  of  opinion 
that  the  jurisdiction  of  the  oourt  extended  to  the  oase ;  Justioes  Thomp- 
son, Baldwin,  Barbour  and  Catron  being  of  the  opposite  opinion,  and 
Mr.  Justioe  M'Kihlby  being  absent  No  authoritative  judgment  could, 
therefore,  be  pronounoed,  either  upon  the  question  of  jurisdiction  or 
upon  the  merits.  The  chief  justice,  however,  in  delivering  the  opinion 
of  himself  and  his  three  brethren  who  concurred  with  him,  considered 
it  necessary  to  enter  elaborately  into  the  nature  of  the  authority  exercised 
by  the  governor  of  Vermont,  and  to  show  (as  he  has.  I  think,  very  satis- 
factorily done)  that  it  belongs,  not  to  the  states,  but  to  the  nation,  as  a 
power  pertaining  to  foreign  intercourse,  and  which  may  be  called  into 
action  either  by  law  or  by  treaty. 

The  question  of  jurisdiction  was  one  of  great  nicety.  The  oase  is 
highly  instructive,  and  should  be  attentively  read 

Treaties  have  since  been  entered  into  by  the  United  States,  with  Great 

Britain  and  France,  containing  mutual  stipulations  for  the  surrender  of 

fugitives  from  justice  charged  with  great  crimes. 

.    One  of  the  questions  on  which  the  jurisdiction  of  the  oourt  was  sup- 

i  logg  on "      posed  to  depend  was,  whether  a  proceeding  in  a  state  oourt  on  a  writ  of 
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supreme  court,  to  cases  in  which  the  matter  in  contro-  chap.  4. 
versy  exceeds  two  thousand  dollars. 

This  affirmative  description  of  cases  to  which  the 
appellate  jurisdiction  of  the  court  shall  extend,  ex- 
cludes, by  implication,  all  cases  not  excepted  by 
subsequent  laws,  in '  which  the  matter  in  dispute 
does  not  exceed  the  sum  specified,  and  therefore  in 
these  cases  no  writ  of  error  lies.  Durousseau  v.  The 
United  States,  6  Oranch,  307,  314, 

Difficulty,  however,  sometimes  exists  in  the  prac- 
tical application  of  this  test. 

The  case  of  WUson  v.  Daniel  (3  Dallas,  401,  and 
see  S.  G.$  2  Dallas,  360,  n.),  was  an  action  of  debt,  in 
which  the  judgment  was  for  sixty  thousand  dollars, 
"  to  be  discharged  by  the  payment  of  eighteen  hun- 
dred dollars,"  and  it  was  held  by  a  majority  of  the 
judges  that  the  court  possessed  jurisdiction.  v  But  the 
reasons  by  which  they  appear  to  have  been  severally 
led  to  this  conclusion  are  so  variant  as  to  render  it 
difficult  to  deduce  from  the  decision  any  rule  applica- 
ble to  other  cases. 

In  the  case  of  The  United  States  v.  McDowell  (4 
Oranch,  316),  it  was  decided  that  a  writ  of  error  would 
not  lie  to  reverse  a  judgment  for  the  defendant  in 
an  action  of  debt  upon  a  marshal's  bond  in  a  penalty 

habeas  corpus,  is  a  tuit  within  the  just  interpretation  of  the  word  as  writ  of 
used  in  the  twenty-fifth  section  of  the  Judiciary  act ;  and  the  question  p^^suU 
was  elaborately  discussed  by  the  counsel  for  the  plaintiff  in  error,  and 
by  the  ohief  justice  in  pronouncing  the  opinion  of  himself  and  three  of 
his  associates.  But  the  jurisdiction  of  the  court  was  denied  by  the  other 
justices,  on  the  less  questionable  ground  that  the  validity  of  no  treaty  or 
statute  of  the  United  States  had  been  drawn  in  question  in  the  suit  in  the 
state  court,  nor  the  validity  of  any  statute  of  the  state,  on  the  ground  of 
its  being  repugnant  to  the  constitution,  treaties  or  laws  of  the  United 
States,  neither  of  which  contained  any  express  provision  upon  the  sub- 
ject In  AbUman  v.  Booth,  also  a  case  of  habeas  corpus  occurring  several 
years  later,  in  whioh  the  decision  was  unanimous,  jurisdiction  was  exer- 
cised without  question,  and  apparently  without  scruple. 

6 
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pabti.  0f  twenty  thousand  dollars,  for  the  faithful  perform- 
ance of  official  duties,  where  the  breach  assigned  was 
the  omission  to  pfty  over  the  sum  of  three  hundred 
and  twenty-eight  dollars. 

It  is  therefore  to  the  condition  and  not  to  the  pen- 
alty of  the  bond  that  the  court  will  look. 

In  the  case  of  Cooke  v.  Woodruff  (5  Oranch,  13), 
which  was  an  action  in  trover,  in  which  the  judgment 

9 

upon  which  the  writ  of  error  was  brought,  was  for 
the  defendant,  it  was  objected  that  the  amount  of 
damages  laid  in  the  plaintiff1 8  declaration was  not  suffi- 
cient evidence  of  the  sum  in  dispute,  to  enable  the 
supreme  court  to  entertain  jurisdiction  in  error;  and 
the  counsel  for  the  defendant  in  error,  in  support  of 
this  objection,  referred  to  the  13th  general  rule  of  the 
court  by  which  the  plaintiff  in  error  is  permitted  to 
prove  the  amount  in  dispute  by  affidavit. 

But  the  objection  was  overruled;  and  Chief  Jus- 
tice Marshall  said,  that  that  rule  applied  only  to 
cases  where  the  property  itself  (and  not  damages),  was 
the  matter  in  dispute — such  as  actions  of  detinue, 
&c.  If  the  judgment  below  be  for  the  plaintiff,  that 
judgment  ascertains  the  value  of  the  matter  in  dis- 
pute ;  but  where  the  judgment  below  is  rendered  for 
the  defendant,  this  court  has  not,  by  any  rule  or  prac- 
tice, fixed  the  mode  of  ascertaining  that  value. 

The  only  point  directly  adjudicated  in  this  case,  it 
will  be  perceived  is,  that  in  actions  of  tort  sounding 
in  damages,  where  the  judgment  is  for  the  defendant, 
the  question  of  jurisdiction,  so  far  as  it  depends  upon 
the  sum  in  dispute,  is  to  be  determined  by  reference 
to  the  amount  of  damages  claimed  by  the  plaintiff 
in  his  declaration. 

But  it  will  also  be  observed,  that  another  rule  is 
laid  down  in  unqualified  terms  by  the  chief  justice 
of  no  less  importance,  viz.,  that  where  the  judgment 
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below  is  for  the  plaintiff,  the  amount  of  the  recovery  is  chap^. 
to  govern:  a  rule  that  does  not  appear  from  any  re- 
ported case  to  have  been  observed,  and  which  seems 
to  have  been  disapproved  by  a  majority  of  the  court 
in  the  case  of  Wilson  v.  Daniel  (3  Dallas,  401),  above 
cited. 

In  the  subsequent  case,  however,  of  Wise  &  Lynn 
v.  The  Columbian  Twrnpike  Co.  (7  Oranch,  276),  this 
point  was  directly  adjudicated;  and  in  the  cases  of 
Gordon  et  al.  v.  Ogden  (3  Peters,  33),  and  of  Smith  v. 
Honey  (id.,  469),  the  rule  was  qualified  and  defined  in 
a  manner  obviously  agreeable  to  the  spirit  of  the  act. 
It  is  there  decided  that  whatever  may  have  been  the 
amount  claimed  by  the  plaintiff  in  the  court  below, 
if  the  judgment  in  his  favor  is  for  less  than  two 
thousand  dollars,  and  the  writ  of  error  has  been  sued 
out  by  the  defendant  below,  the  court  has  not  juris- 
diction;1 but  if,  in  such  case,  the  writ  of  error  is 
brought  by  the  plaintiff  below  (provided  the  amount 
claimed  in  his  declaration  exceeds  two  thousand 
dollars),  the  court  has  jurisdiction,  because  should 
the  judgment  be  reversed  he  may  still  recover  what 
he  claims.  See,  also,  Knapp  v.  Banks,  2  Howard,  73. 

In  the  case  of  Lee  v.  Lee  (8  Peters,  44),  a  petition 
for  freedom,  by  persons  who  have  been  slaves,  had 
been  filed  in  the  circuit  court  for  the  county  of  Wash- 
ington, in  the  District  of  Columbia,  from  which  court 
an  appeal  lies  to  the  supreme  court  only  where  the 
matter  in  dispute  is  of  the  value  of  one  thousand 
dollars,  or  upwards.  The  decision  of  the  circuit  court 
was  against  the  petitioners.  Qn  a  writ  of  error  to  the 
supreme  court  it  was  objected,  that  the  value  in  con- 
troversy was  insufficient  to  give  jurisdiction.    But  the 

1  It  is  the  amount  for  whloh  the  Judgment  was  given  that  is  to  govern. 
Interest  subsequently  accruing,  therefore,  ifl  disregarded.  Knapp  r. 
Banks,  2  How.  B.,  73. 
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parti,  matter  in  dispute  being  the  freedom  of  the  petitioners, 
the  court  entertained  no  doubt  of  its  jurisdiction ;  and 
as  the  value  of  freedom  was  not  susceptible  of  a  pecu- 
niary valuation,  it  was  held  not  to  be  a  case  to  which 
the  rule  authorizing  the  amount  in  dispute  to  be 
shown  by  affidavit,  was  applicable.  Had  the  decision 
of  the  circuit  court  been  in  favor  of  the  petitioners, 
and  the  writ  of  error  been  prosecuted  by  the  party 
claiming  to  be  the  owner,  the  value  of  the  slaves  as 
property  would  have  constituted  the  matter  in  dis- 
pute, and  affidavits  to  ascertain  this  value  would  have 

been  admissible. 

* 

In  the  case  of  Barry  v.  Mercein  (5  Howard,  103), 
it  was,  however,  held  that  where  the  circuit  court  had 
refused  to  grant  a  writ  of  habeas  corpus  prayed  for 
by  a  father,  to  take  his  infant  child  out  of  the  cus- 
tody of  the  mother,  a  writ  of  error  would  not  lie. 
The  matter  in  dispute,  say  the  court,  must  have  a 
known  and  certain  value,  which  can  be  proved  and 
calculated  in  the  ordinary  mode  of  business  transac- 
tions. And  upon  this  ground  it  was  held,  in  Pratt  v. 
Fitzhugh  (1  Black.,  271),  that  a  writ  of  error  will  not 
lie  to  remove  the  judgment  of  a  circuit  court  dis- 
charging a  party  from  imprisonment  on  execution. 

When  the  prayer  of  a  bill  in  equity  shows  that  the 
complainant's  demand  is  susceptible  of  computation, 
and  that  by  no  legal  possibility  it  can  be  adjudged 
to  exceed  two  thousand  dollars,  no  appeal  will  lie. 
Sewatt  v.  Chamberlain,  5  Howard,  6. 

In  the  case  of  Meredith  v.  McKee  (1  Peters,  248), 
the  point  decided  seems  to  be  that  the  requisite 
amount  must  be  directly  in  contest  in  the  suit,  and 
that  the  court  will  not  look  beyond  the  case  before 
them,  to  see  what  other  or  farther  interests  may  be 
incidentally  affected  by  the  decision.  The  case,  how- 
ever, is  rather  peculiar  in  its  nature,  and  perhaps  may 
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not  folly  warrant  this  position  without  qualification,  chap.  4. 
as  it  seems  not  to  do  the  abstract  of  it  by  the 
reporter. 

In  the  admiralty,  seamen  are  permitted  to  sue  So^o?1*" 
jointly  for  wages  accruing  under  the  same  shipping  Sj^ibil. 
articles  for  the  same  voyage.  But  their  respective 
contracts  are,  nevertheless,  to  be  treated  as  several 
and  distinct,  and  the  fact  that  several  claims  of  this 
description  embraced  in  the  same  suit  amount,  in  the 
aggregate,  to  more  than  two  thousand  dollars,  is  in- 
sufficient to  give  jurisdiction  on  appeal  to  the  supreme  , 
court.  Oliver  et  al.  v.  Alexander  et  al.,  6  Peters,  143. 
The  same  principle  is  applicable  also  to  the  case  of  sal- 
vage adjudged  against  the  several  owners  of  parts  of 
a  cargo  saved,  when  the  sum  to  be  paid  by  no  one  of 
the  owners  exceeds  two  thousand  dollars,  although 
the  whole  amount  awarded  to  the  salvors  is  more  than 
that  sum.  Spear,  claimant,  &c,  v.  Place,  11  Howard, 
522.  And  also  to  the  case  of  several  suits  consoli- 
dated by  order  of  the  court  below,  brought  by  the 
owners  of  goods  to  recover  damages  for  the  breach  of 
a  contract  of  affreightment.  And  where,  in  such 
case,  the  sum  awarded  to  some  of  the  libelants  is 
more,  and  to  others  less  than  two  thousand  dollars, 
the  appeal  will  be  dismissed  as  to  the  latter.  Mich  et 
al.  v.  Lambert  et  al.,  12  Howard,  347. 

In  further  illustration  of  the  principles  above  stated, 
relative  to  this  point,  see  Scott  v.  LunVs  Administra- 
tor, 6  Peters,  349;  The  United  States  v.  Jf  Daniel  et 
al.,  id.,  634 ;  The  Bank  of  the  United  States  v.  Daniels, 
12  id.,  32 ;  Boss  v.  Prentiss,  3  Howard,  771 ;  Oruner 
v.  The  United  States,  11  id.,  163;  Shields  v.  Thomas 
17  id.,  3;  UdaU  v.  Steamship  Ohio,  17  id.,  17;  Knapp 
v.  Banks,  2  Peters,  73 ;  Bank  of  the  United  States  v. 
Darnel,  12  id.,  32 ;  United  States  v.  84  Boxes  of  Sugar, 
7  id.,  453;  Grant  v.  WKee,  1  id.,  248. 
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PART1-  But  with  respect  *°  certain  cases  arising  under  the 
toiSerab  rev€nue  ^a/ws  °^  *^e  United  States,  and  to  all  cases 
^Sula  n  ar*s*nS  under  the  copyright  and  patent  acts,  the  appel- 
dependent  late  jurisdiction  of  the  supreme  court,  as  we  have 

on  amount. 

already  seen,  does  not  depend  on  the  amount  in  con- 
troversy, the  limitation  in  this  respect  imposed  by  the 
judiciary  act,  having  been  abolished  by  subsequent 
acts  of  congress.  Attempts  have  been  made  by  libe- 
ral construction  to  extend  these  later  .acts  to  cases 
supposed  to  be  within  their  spirit,  though  not  de- 
scribed in  terms;  and  the  supreme  court  has  been 
called  upon  to  determine  their  scope.  But,  as  might 
have  been  expected,  they  have  been  held  to  embrace 
To  be  none  but  the  cases  they  literally  describe.  Thus  the 
limited-  act  giving  a  writ  of  error  from  the  judgment  of  a 
law*116  circuit  court  in  a  "civil  action  brought  by  the  United 
States  for  the  enforcement  of  the  revenue  laws,  or 
for  the  collection  of  duties,"  without  regard  to  the 
amount  in  controversy,  has  been  decided  not  to  ex- 
tend to  an  action  against  a  collector  to  recover  back 
duties  paid  under  protest;  for  although  the  question 
of  the  plaintiff's  right  of  recovery  depended  on  the 
just  interpretation  of  a  revenue  law,  and  the  case  was 
therefore  within  the  general  policy  of  the  act,  it  was 
not  such  an  action  as  the  statute  describes ;  and,  con- 
sequently, the  judgment  of  the  circuit  court  was  not 
subject  to  review  in  such  a  case,  unless  the  amount  in 
Patent  and  dispute  exceeded  two  thousand  dollars.1  The  lan- 
wxtF1**11  guage  of  the  act  giving  a  writ  of  error  or  appeal, 
whatever  may  be  the  amount  in  controversy,  in 
"cases  arising  under"  the  patent  and  copyright  acts, 
it  will  be  observed,  is  more  general  and  comprehen- 

1  Mason  v.  Gamble,  21  Howard,  390.  The  phrase  "  revenue  laws  "  in 
the  act  has,  however,  been  held  to  embrace  an  act  prescribing  the  rates 
of  postage.  The  United  States  v.  Bromley,  12  Howard,  88. 
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sive.  But  the  act  has  been  held  to  be  strictly  limited  chapm. 
to  such  cases,  and  therefore,  upon  an  appeal  from  the 
decree  of  a  circuit  court  in  a  suit  in  equity,  to  annul 
a  conditional  assignment  of  a  privilege  under  a 
patent,  on  the  ground  that  the  assignee  had  failed 
to  comply  with  the  terms  of  the  assignment,  the  case 
was  held  not  to  be  within  the  statute,  and  the  amount 
in  controversy  appearing  to  be  less  than  two  thousand 
dollars,  the  appeal  was  dismissed  for  want  of  juris- 
diction.1 And  in  another  case,  if  a  bill  in  equity, 
filed  in  the  circuit  court,  to  enforce  the  specific  execu- 
tion of  a  similar  contract,  an  appeal  met  with  a  like 
fate  for  the  same  reason.'  In  these  cases  the  rights 
of  the  parties  depended  not  upon  the  patent  acts, 
but  upon  the  general  principles  of  law  and  equity 
touching  private  contracts.  Upon  the  question,  what 
constitutes  a  case  "arising  under"  the  copyright  acts, 
I  have  met  with  no  report  of  any  judicial  decision. 
It  is  very  clear,  however,  that  the  principle  govern- 
ing cases  relating  to  patents  is  strictly  applicable 
also  to  those  relating  to  copyrights. 

The  appellate  jurisdiction  of  the  supreme  court  ^^ 
over  the  final  judgments  and  decrees  of  the  highest  «■«  *«■ 
court  of  state  in  the  cases  specified  in  the  25th  S0"1?0* 

r  dependent 

section  of  the  judiciary  act,  is  independent  of  the  JJ5525? 
amount  in  controversy.  ver^y- 

1  WiUon  v.  Sandford  et  al.t 10  Howard,  99. 
%Brovon  v.  Shannon,  20  id.,  9. 
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part  1. 


CHAPTER  V. 

Of  the  supervisory  poweS  of  the  supreme 
court  by  means  of  writs  of  prohibition, 
mandamus  and  habeas  corpus  ad  subjicien- 
DUM. 

PBOHni*       ■^e  power  to  issue  the  two  former  of  the  above 

TI0M-        named  writs  is  given  by  the  thirteenth  section  of  the 

judicial  act,  as  we  have  seen.     It  empowers  the 

supreme  court  to  issue  writs  of  prohibition  to  the  dis- 

How        trict  courts,  "  when  proceeding  as  courts  of  admiralty 

limited. 

and  maritime  jurisdiction ;"  and  these  words,  while 
they  confer,  are  held  also  to  limit  the  power*  Ex  parte 
Christy,  3  Howard,  292.  In  one  reported  case  this 
power  was  exercised  to  restrain  a  district  court  from 
proceeding  further  in  a  case  held  not  to  be  within  its 
jurisdiction,  and  in  which  no  sentence  had  yet  been 
pronounced.  The  United  States  v.  Peters,  3  Dallas,  121. 
writs  of       The  writ  of  mandamus.    It  has  already  been  inci- 

MANDA.MUS 

may  be      dentally  stated,  in  treating  of  the  original  jurisdiction 
court*  of     of  the  supreme  court,  that  the  clause  of  the  judicial 

the  United  * 

states.  act  giving  to  that  tribunal  the  power  of  issuing  this 
writ  to  "  persons  holding  office  under  the  authority 
of  the  United  States,"  other  than  judicial  officers, 
has  been  held  in  the  case  of  Mcurbury  v.  Madison  (1 
Oranch,  137),  not  to  be  warranted  by  the  constitution. 
But  the  authority  conferred  by  the  act  to  issue  this 
writ  to  "  any  courts  appointed  under  the  authority 
of  the  United  States  "  is  liable  to  no  such  objection. 
To  control  in  this  manner  the  proceedings  of  these 
tribunals,  is  but  the  exercise  of  appellate  power ;  a 
branch  of  the  jurisdiction  of  the  supreme  court  which 
congress  are  expressly  authorized  by  the  constitution 
(as  we  have  already  seen),  to  regulate  and  define 
according  to  their  discretion.  This  power  has  been 
repeatedly  exercised. 
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Upon  the  question  whether  the  attorney-general  of  chap.  5. 
the  United  States  has  a  right,  ex  officio,  and  of  his  own 
mere  motion  to  apply  for  a  mandamus  to  compel  the 
execution  of  an  act  of  congress,  which  the  judges  of     , 
the  circuit  court  for  the  district  of  Pennsylvania  attornev- 

"  general  to 

declined  to  execute,  the  supreme  court  was  equally  mov« for- 
divided.  2  Dallas,  409. 
In  the  case  of  The  United  States  v.  Judge  Lawrence  wninotbe 

granted  to 

(3  Dallas,  42),  in  which  a  district  judge  upon  the  control 

discretion- 
application  of  the  vice-consul  of  the  French  Eepub-  ary  power. 

lie,  founded  upon  the  provisions  of  a  convention 
between  the  two  countries,  had  refused  to  issue  a 
waipant  for  the  apprehension  of  Oapt.  Barre,  alleged 
to  be  a  deserter  from  the  French  fleet,  the  supreme 
court  refused  to  grant  a  mandamus  to  compel  him  to 
do  so,  upon  the  ground  that  he  had  acted  judicially 
in  the  case,  and  that  the  court  had  "  no  power  to 
compel  a  judge  to  decide  according  to  the  dictates  of 
any  judgment,  but  his  own." ' 

And,  therefore,  a  mandamus  directing  a  district 
court  to  grant  an  application  to  set  aside  a  default 
and  inquisition,  will  not  be  granted ;  the  application 
being  to  the  discretion  of  the  court.  Ex  parte  Roberts  ; 
Ex  parte  Adshead,  6  Peters,  216.  Nor  to  control  the 
decision  of  a  district  judge  as  to  the  sufficiency  of  an 
affidavit  to  hold  to  bail,  or  as  to  the  amount  of  bail. 
Expa/rte  Taylor,  14  Howard,  3.  Nor  to  order  a  district 
court  to  enter  a  judgment ;  it  appearing  that  a  motion 
for  a  new  trial  was  pending.  Bradstreet  v.  Huntington, 
8  Peters,  588.  Nor  where  a  district  judge,  sitting  in 
the  circuit  court,  was  proceeding  in  an  equity  suit,  as 
it  was  alleged,  irregularly ;  the  only  remedy  in  such 
case  being  by  appeal  after  a  final  decree.  Ex  parte 
Whitney,  13  Peters,  404.  Nor  to  order  a  judge  to 
sign  a  bill  of  exceptions,  which  he  returns  is  not  con- 
formable to  the  truth.    Ex  parte  Bradstreet  (4  Peters, 

7 
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pabti.  102) ;  although  the  court  does  not  doubt  its  power  for 
this  purpose  in  a  proper  case.  Ex  parte  Crane,  5 
Peters,  190.  See,  to  the  like  effect,  Bradstreet  v.  Eutv- 
tington,  8  Peters,  588 ;  Bank  of  Columbia  v.  Sweeny, 
1  Peters,  567 ;  Life  &  Fire  Insurance  Company  v. 
Adams,  3  Peters,  571, 573.  In  Ex  parte  Many  (14  How- 
ard, 24),  a  mandamus  was  denied  directing  a  circuit 
court  to  fill  a  blank  in  its  judgment,  with  the  amount 
of  costs,  after  the  mandate  of  the  supreme  court 
affirming  its  judgment  had  been  received.  In  Ex  parte 
Dawmport  (6  Peters,  661),  and  in  Ex  parte  Eoyt  (13 
Peters,  297),  the  court  expressed  an  opinion  on  the 
questions  of  law  that  gave  rise  to  the  applications, 
although  they  were  denied.  Where  it  was  sworn 
that  the  judge  had  neglected  or  refused  to  enter  a 
judgment,  a  rule  to  show  cause  why  a  mandamus 
should  not  issue  was  granted.  Ex  parte  Bradstreet,  6 
Peters,  774.  And  at  the  suit  of  the  same  party,  a 
mandamus  was  granted  requiring  a  district  judge, 
having  circuit  court  powers,  to  reinstate  a  writ  of 
right  which  had  been  dismissed  because  the  declara- 
tion did  not  show  the  land  in  controversy  to  be 
of  sufficient  value  to  give  the  court  jurisdiction.  7 
Peters,  634.  And  a  district  court  having  circuit  court 
powers  having  refused  to  carry  into  effect  its  decree 
from  which  an  appeal  had  been  taken  to  the  supreme 
court  and  dismissed,  a  writ  of  mandamus,  after  an 
order  to  show  cause,  was  granted.  Stafford  et  al.  v. 
New  Orleans  Canal  &  Banking  Company,  17  How- 
ard, 283.1 

1  The  foregoing  were  oases  of  original  application  made  to  the  supreme 
court  by  motion  or  on  petition  supported  by  affidavit.  But  applications 
have  in  several  instanoea  been  made  to  the  circuit  court  of  the  District 
of  Columbia,  for  a  writ  of  mandamus  to  one  of  the  heads  of  department 
of  the  national  government,  and  in  one  instance  to  the  superintendent 
of  public  printing,  in  which  the  decisions  of  that  court  were  brought 
under  the  review  of  the  supreme  court  on  writ  of  error ,  to  which  form 
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In  the  case,  Ex  parte  Burr  (9  Wheat.,  529),  it  was  chap.  5. 
held,  that  whatever  may  be  the  authority  of  the  22r5ffa 
supreme  court  to  interfere  by  writ  of  mandamus,  in  veT 
the  case  of  a  removal  or  suspension  of  an  attorney  propriety. 
of  the  district  court,  it  will  not  be "  exercised  unless 
when  the  conduct  of  the  court  below  was  irregular, 
or  flagrantly  improper. 

The  nature  and  extent  of  the  power  of  the  courts 
and  judges  of  the  United  States  to  protect  the  right 
of  personal  liberty  by  means  of  the  great  writ  of  habeas  cor- 
habeas  corpus  ad  subjiciendum,  have  been  the  subject 
of  much  earnest  discussion.  The  framers  of  the  con- 
stitution, assuming  that  the  power  would  belong  to 
the  national  judiciary,  contented  themselves  with 
ordaining  that  "  the  privilege  of  the  writ  of  habeas 
corpus  shall  not  be  suspended,  unless  when,  in  cases 

of  redress  no  exception  was  taken.  In  one  of  the  earliest  of  these  cases, 
the  authority  of  the  circuit  court  of  the  District  of  Columbia  to  issue 
the  writ  of  mandamus  in  Buoh  oases,  was  very  elaborately  canvassed, 
and  affirmed ;  the  judgment  of  the  court  turning  mainly  on  the  laws  of 
Maryland ;  which,  in  virtue  of  an  act  of  congress,  are  in  force  in  the 
district  Kendall  v.  The  United  States,  12  Peters,  524.  As  the  scope  of 
this  Jurisdiction  of  the  circuit  court  of  the  Distridt  of  Columbia  is  a 
matter  of  interest  to  persons  throughout  the  United  States  who  may  feel 
aggrieved  by  the  decisions  of  the  officers  of  the  government,  it  may  not 
be  amiss  (though  it  is  not  my  design  to  treat,  except  incidentally,  of  the 
courts  of  the  District  of  Columbia,  for  that  would  be  like  meddling 
with  the  courts  of  a  state),  to  observe,  that  relief  in  this  form  is  to  be 
expected  only  in  very  clear  oases;  the  principle  established  by  the 
decisions  of  the  supreme  court  being  that  the  writ  can  be  properly 
issued  only  in  oases  where  the  act  which  the  officer  has  refused  to  per- 
form is  so  clearly  enjoined  by  law  as  to  render  it  one  of  mere  ministerial 
duty  concerning  which  the  law  leaves  him  no  discretion.  Such  was  the 
nature  of  the  case  above  cited.  A  mandamus  was  accordingly  issued  by 
the  circuit  court,  and  its  judgment  was  affirmed  by  the  supreme  court. 
But  where  the  act  required  of  the  officer  is  suoh  as  to  demand  the  exer- 
cise of  judgment  and  discretion  on  his  part,  the  writ  will  be  denied. 
Decatur  v.  Paulding,  14  Peters,  497 ;  Brashure  v.  Mason,  6  Howard,  92 ; 
Reside  v.  Walker,  11  Id.,  272;  The  United  States  v.  Seaman,  17  id., 
226 ;  The  United  Statu  v.  Guthrie,  id.,  284. 
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pabti.  0f  rebellion  or  invasion,  the  public  safety  may  re- 
quire it." 1 

This  power,  therefore,  in  common  with  all  other 
judicial  powers,  with  the  qualified  exception  of  the 
original  jurisdiction  of  the  supreme  court,  was  left  at 
the  disposal  of  congress :  and  power  to  issue  the  writ 
was  accordingly  conferred  on  the  courts  of  judges  of 
the  United  States,  by  the  fourteenth  section  of  the 
judicial  act,  in  the  following  words : 
Court*  and  "And  be  it  fwrther  enacted.  That  all  the  beforemen- 
m^nedto  tioned  courts  of  the  United  States  shall  have  power 
to  issue  writs  of  scire  facias,  habeas  corpus,  and  all 
other  writs  not  specially  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of  their  re- 
spective jurisdictions,  and  agreeable  to  the  principles 
and  usages  of  law.  And  that  either  of  the  justices 
of  the  supreme  court,  as  well  as  judges  of  the  district 
courts,  shall  have  power  to  grant  writs  of  habeas 
corpus  for  the  purpose  of  an  inquiry  into  the  cause 
of  commitment :  Provided,  That  writs  of  habeas  cor- 
pus shall  in  no  case  extend  to  prisoners  in  gaol,  unless 
where  they  are  in  custody  under  or  by  color  of  the 
authority  of  the  United  States,  or  are  committed  for 
trial  before  some  court  of  the  same,  or  are  necessary 
to  be  brought  into  court  to  testify." 

As  one  of  the  earliest  of  the  cases  in  which  the 
power  thus  conferred  on  the  supreme  court  has  been 
invoked,  led  to  an  elaborate  and  exhausting  exami- 
nation of  the  extent  of  this  power,  and  therefore 
requires  particular  notice,  and  as  the  others  are  few 
in  number  and  will  serve  the  purpose  of  illustration, 
I  propose  to  give  a  brief  abstract  of  them  also. 
JjJ^the  The  first  reported  case  in  which  the  supreme  court 
JJJUJ^    was  called  upon  to  exercise  the  power  conferred  by 

questioned 

and  axer-         l  Const.  U.  8.,  Art  1,  g  9. 
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this  enactment  is  that  of  Hamilton,  which  occurred  chap.  5. 
in  1795.1 

The  report  is  limited  to  the  proceedings  on  the 
return  of  the  writ,  and  is  silent  with  respect  to  the 
original  application  for  its  issue. 

The  prisoner  had  been  committed  upon  a  warrant 
issued  by  the  district  judge  of  Pennsylvania  on  a 
charge  of  high  treason,  and,  as  it  was  alleged,  "  with- 
out ever  having  been  heard,  and  without  knowing 
the  name  of  any  witness  that  had  been  examined,  or 
the  scope  of  any  deposition  that  had  been  taken 
against  him ; "  and  on  this  ground  his  counsel  moved 
that  he  should  either  be  discharged  absolutely,  or,  at 
least,  upon  reasonable  bail.  There  were,  however, 
opposing  affidavits  tending  to  criminate  the  prisoner, 
and  the  court,  after  holding  the  case  for  some  days 
under  advisement,  directed  him  to  be  admitted  to 
bail  in  the  sum  of  four  thousand  dollars,  with  sureties. 
No  question  depending  on  the  construction  of  the 
fourteenth  section  of  the  judiciary  act,  and,  conse- 
quently, no  question  of  jurisdiction,  appears  to  have 
been  raised  at  bar,  nor  does  it  expressly  appear  that 
any  such  question  was  considered  by  the  court* 

The  next  reported  case  is  that  of  Burford.2 

The  prisoner  had  been  committed  to  jail,  in  virtue  writ  gran- 
of  a  warrant  issued  by  several  justices  of  the  peace,  authority 
in  the  District  of  Columbia,  as  a  person  of  ill  fame,  ton's 

1  3  Dallas'  R.,  17. 

*  This  case  arose  before  the  searching  scrutiny  to  which  the  jurisdic- 
tion of  the  court  was  subjected  in  Maybury  v.  Maditon,  and  in  Bollman 
db  Swartwout  (to  be  mentioned  presently),  showing  that  the  power  of  the 
court  to  issue  the  writ  of  habeas  corpus  was  coextensive  only  with  its 
revisory  power  over  the  decisions  of  the  inferior  judicatories  of  the 
United  States,  and  that  this  power  did  not  comprehend  the  decisions  of 
a  district  judge  until  they  had  first  been  brought  under  the  review  of  the 
circuit  court.  See  post,  Metztr's  $  Barry* t  oases,  and  additional  observa- 
tions on  this  point 

•  3  Cranoh's  &,  448. 
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pabti.  for  want  of  sureties  for  his  good  behavior,  and  on 
being  brought  before  the  circuit  court  on  habeas  cor- 
pus, had  been  remanded  to  prison.    In  this  case  the 
report  is  of  the  proceedings  on  the  petition  of  the 
prisoner  to  the  supreme  court  for  a  writ  of  habeas 
corpus.    Chief  Justice  Mabshauj,  in  pronouncing 
the  decision  of  the  court  observed  that  there  "  was 
some  obscurity  in  the  act  of  congress,  and  some 
doubts  were  entertained  by  the  court  as  to  the  con- 
struction of  the  constitution.    "  But,"  he  added,  "  the 
case  of  The  United  States  v.  Hamilton  (3  Dallas,  17), 
is  decisive.    It  was  there  determined  that  this  court 
could  grant  a  habeas  corpus."    The  writ  was  accord- 
ingly granted,  returnable  immediately,  together  with 
a  certiorari,  and  the  prisoner  was  discharged  on  ac- 
count of  the  illegality  of  the  original  warrant  of 
commitment,  no  good  cause  of  commitment,  sup- 
ported by  oath,  being  stated  therein.    The  case  was, 
in  itself,  of  no  great  public  importance,  and  the  peti- 
tion was  not  opposed.    The  only  reference  to  the 
constitution  or  the  statute  made  by  the  court  is  that 
already  mentioned,  and  without  any  explanation  of 
the  grounds  of  its  doubts,  the  court,  reposing  itself 
on  the  authority  of  the  case  of  Hamilton,  simply 
decided  that  it  had  authority  to  grant  the  writ  of 
habeas  corpus, 
cam  of         The  next  case  is  of  a  widely  different  character,  for 
^"s^art-  it  led  to  a  searching  inquiry  into  the  construction  to 
w<mt'        be  given  to  the  statute  considered  in  connection  with 
the  constitutional  grant  of  judicial  power,  and,  con- 
sequently to  the  authoritative  establishment  of  cer- 
tain general  principles  which  have  ever  since  been 
regarded  by  the  supreme  court,  and,  so  fax  as  I  am 
informed,  with  one  remarkable  exception,  by  all  other 
national  courts,  as  indisputable  landmarks.    It  was 
the  case  of  Bollman  &  Swaortwout,  who  had  been 
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committed  to  prison  by  order  of  the  circuit  court  of  chapj>. 
the  District  of  Columbia  on  a  charge  of  high  treason.1 

The  elaborate  judgment  of  the  court  delivered  by  '"wpwir 
Chief  Justice  Marshall,  commences  by  an  explicit  j*™*  do- 
disclaimer  on  the  part  of  the  court  "  of  all  jurisdic-  J^u^ 
tion  not  given  by  the  constitution,  or  by  the  laws  of  eowtitu- 

tion  8HQ 

the  United  States.  Courts  which  originate  in  the  ia™. 
common  law,"  it  was  said  "  possess  a  jurisdiction 
which  must  be  regulated  by  their  common  law, 
until  some  statute  shall  change  their  established 
principles ;  but  courts  which  are  created  by  written 
law,  and  whose  jurisdiction  is  defined  by  written 
law,  cannot  transcend  that  jurisdiction.9'  Referring 
to  the  argument  of  counsel  on  this  point  the  chief 
justice  observed  that  "  The  reasoning  from  the  bar  in 
relation  to  it,  may  be  answered  by  the  single  observa- 
tion, that  for  the  meaning  of  the  term  habeas  corpus, 
resort  may  unquestionably  be  had  to  the  common 
law ;  but  the  power  to  award  the  writ  by  any  of  the 
courts  of  the  United  States,  must  be  given  by  written 
law." 

The  question,  therefore,  was  whether  by  any  sta- 
tute compatible  with  the  constitution  tho  power  to 
award  a  writ  of  habeas  corpus  in  a  case  like  that  be- 
fore the  court,  had  been  given  to  the  court. 

The  answer  to  this  question  depended  primarily  on  constra* 
the  construction  to  be  given  to  the  fourteenth  section  sec**  of 
of  the  judicial  act.    The  only  doubt  of  which  the  £t. 
language  seemed  to  be  susceptible,  was,  whether  the 
restrictive  words  "  which  may  be  necessary  for  the 
exercise  of  their  respective  jurisdiction,"  limit  the 
power  to  the  award  of  such  writs  of  habeas  corpus 
only,  as  are  necessary  to  enable  the  courts  of  the 
United  States  to  exercise  their  respective  jurisdic- 

1 4  Crutch's  R.,  76. 


writs. 


66  Supervisory  Power  of  the  Supreme  Court. 

pakti.  tion  in  some  cause  which  they  are  capable  of  finally 

deciding;  or  whether  these  restrictive  words  relate 

exclusively  to  the  last  antecedent  clause,  "  all  other 

writs  not  specially  provided  for  by  statute/' 

^hS*1      ^ie  ProP™ty  of  the  latter  construction,  indicated 

ma7  *•   „  by  strict  grammatical  construction,  was  demonstrated 

&o.,  relate  by  a  masterly  reductio  ad  absurdum ;  and  it  was  held 

only  to  *  •/ 

^o™r  also  to  be  strongly  corroborated  by  the  thirty-third 
section  of  the  judicial  act,  which  contains  the  follow- 
ing words :  "  And  upon  all  arrests  in  criminal  cases, 
bail  shall  be  admitted,  except  where  the  punishment 
may  be  death ;  in  which  cases  it  shall  not  be  admitted 
but  by  the  supreme  or  a  circuit  court,  or  by  a  justice 
of  the  supreme  court,  or  a  judge  of  a  district  court 
who  shall  exercise  their  discretion  therein,  regard- 
ing the  nature  and  circumstances  of  the  offense, 
and  of  the  evidence,  and  of  the  usages  of  law."  The 
appropriate  process  of  bringing  up  a  prisoner,  not 
committed  by  the  court  itself,  to  be  bailed,  being  a 
writ  of  habeas  corpus,  it  followed,  of  consequence, 
that  a  court  possessing  this  power,  might  award  this 
process.  The  enactment  obviously  proceeded  <*n  the 
supposition  that  the  power  in  question  had  been  pre- 
viously given,  and  the  thirty-third  section  was,  there- 
fore, explanatory  of  the  fourteenth. 

Such  the  court  deemed  to  be  the  true  interpretation 
of  the  fourteenth  section  of  the  judicial  act,  and  this, 
therefore,  was  the  construction  that  would  have  been 
given  to  it  had  the  question  been  new.  But,  in 
reality,  the  court  said,  it  had  already  been  long  since 
so  decided  in  Hamilton's  case,  which  was  expressly 
in  point  in  all  its  parts ;  and,  although  the  question 
of  jurisdiction  was  not  made  at  the  bar,  the  case  was 
several  days  under  advisement,  and  this  question 
could  not  have  escaped  the  attention  of  the  court. 
From  that  decision  the  court  would  not  lightly  de- 
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part.1    It  remained  then  only  to  inquire  whether  the  chap.  5. 
act  was  compatible  with  the  constitution. 

In  Ma/rbury  v.  Madison,  it  had  been  decided  that 
the  supreme  court  could  not  exercise  original  juris- 
diction except  so  far  as  that  jurisdiction  had  been 
given  by  the  constitution.  It  was  consequently 
limited  to  "  cases  affecting  ambassadors,  other  public 
ministers  and  consuls,  and  those  in  which  a  state 
shall  be  a  party."  And  with  regard  to  the  just  dis- 
tinction between  original  and  appellate  jurisdiction, 
the  essential  criterion  of  the  latter  was  that  it  revises 
and  corrects  the  proceedings  in  a  cause  already  insti- 
tuted, and  does  not  originate  that  cause.  Applying  ^Ss1^6* 
this  criterion  to  the  case  before  the  court,  it  was  clear  {™  ^p®1" 
that  the  jurisdiction  the  court  was  called  upon  to 
exercise  was  appellate.  It  was  the  revision  of  the 
decision  of  an  inferior  court,  by  which  a  citizen  had 
been  committed  to  jail. 

The  decision  that  an  individual  must  be  impri- 
soned, must  always  precede  the  application  for  a  writ 
of  habeas  corpus,  and  this  writ  must  always  be  for 
the  purpose  of  revising  that  decision,  and  was,  there- 
fore, appellate  in  its  nature.  This  point,  moreover, 
the  court  observed,  had  also  been  decided  in  Hamil- 
ton's case  and  in  Burford's  case. 

In  the  first  sentence  of  the  fourteenth  section  of 
the  act  of  1789,  conferring  upon  the  courts  of  the  Uni- 
ted States  power  to  issue  writs  of  habeas  corpus,  it 
will  be  noticed,  these  writs  are  simply  named,  with- 

1  The  opposite  construction  of  the  fourteenth  section  of  the  judiciary 
act,  it  will  he  seen,  would  have  been  no  less  fatal  to  the  general  authority 
it  gives  to  the  circuit  and  district  courts!  and  to  all  the  several  judges, 
to  issue  the  writ  of  habeas  corpus,  than  to  that  of  the  supreme  court  col- 
lectively ;  for  the  power  would  then  have  been  absolutely  limited  to 
those  cases  only  in  which  it  was  "  necessary  for  the  exeroise  of  their 
respective  jurisdictions." 
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pabti.  out  my  descriptive  words  expressive  of  their  nature 
or  uses;  while  in  the  next  sentence  it  said,  "that 
either  of  the  justices  of  the  supreme  court,  as  well  as 
the  judges  of  the  district  courts,  shall  have  power  to 
grant  writs  of  habeas  corpus  for  the  purpose  of  an  in- 
quiry into  the  came  of  commitment1' 

The  reason  of  this  doubtless  is,  that  there  being 

several  species  of  writs  of  habeas  corpus,  all  of  which 

it  was  proper  to  empower  the  courts  to  grant,  it  was 

necessary,  in  conferring  the  power  on  them,  to  use 

the  word  in  its  generic  sense;  while,  on  the  other 

hand,  the  writ  of  habeas  corpus  ad  subjiciendum,  being 

the  only  species  of  the  writ  properly  issuable  by  a 

single  judge,  it  was  deemed  expedient  to  describe  it. 

Next  and  lastly  comes  the  proviso :  "  Provided  that 

writs  of  habeas  corpus  shall  in  no  case  extend  to  pri- 

s  soners  in  gaol,  unless  where  they  are  in  custody  under 

or  by  color  of  the  authority  of  the  United  States,  or 

are  committed  for  trial  before  some  court  of  the  same, 

or  are  necessary  to  be  brought  into  court  to  testify." 

The  power      Speaking  of  this  proviso,  the  chief  justice  took 

m weUaT  occasion  to  observe,  that  " it  extends  to  the  whole 

i??d^       section ;"  or,  in  other  words,  it  defines  and  limits  the 

the  £ro-by  scope  of  the  power  to  award  writs  of  habeas  corpus 

™°'         conferred  upon  the  courts  as  well  as  upon  the  judges. 

This  interpretation,  the  only  one,  indeed,  of  which  the 

language  of  the  act  is  susceptible,  has  ever  since  been 

assumed  and  uniformly  acted  upon  by  the  supreme 

court  as  unquestionable. 

The  next  case  is  Ex  parte  Wiison.1 

whether        The  prisoner  being  in  confinement  on  a  capias  ad 

ci^cue.   satisfaciendum,  issued  by  a  circuit  court  of  the  United 

States,  in  a  civil  cause,  the  supreme  court  denied  his 

petition  for  a  habeas  corpus,  Chief  Justice  Maw»iat,t, 

1  6  Cranoh's  R.,  52. 
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merely  observing,  "  the  court  was  not  satisfied  that  a  chap.  5. 
habeas  corpus  is  a  proper  remedy  in  a  civil  case." 
[This  case  occurred  in  1810 ;  but  in  Ex  parte  Randolph, 
which  arose  in  1833,  before  Chief  Justice  MarsttaTjL 
and  Judge  Babbour,  in  the  circuit  court  for  the 
eastern  district  of  Virginia,  in  which  the  petitioner 
waa  in  custody,  under  a  distress  warrant  issued  by 
the  solicitor  of  the  treasury,  the  question  whether  the 
power  conferred  by  the  fourteenth  section  of  the  judi- 
cial act,  extended  to  prisoners  on  civil  process,  was 
elaborately  examined  by  both  of  the  judges,  and  the 
jurisdiction  was  maintained  and  exercised;  and  it 
does  not  appear  that  it  has  since  been  drawn  into 
question  or  doubted.]1 

In  Ex  parte  Kewrney?  the  prisoner  being  in  custody  writ  de- 
under  a  commitment  of  the  circuit  judge  of  the  Dis-  of  commit- 
trict  of  Columbia,  for  a  contempt  in  refusing  to  an-  contempt. 
swer  as  a  witness,  the  court  refused  to  grant  a  habeas 
corpus,  not,  however,  on  account  of  any  doubt  of  its 
"  authority  to  issue  a  habeas  corpus,  where  a  person 
is  in  jail  under  the  warrant  or  order  of  any  other 
court  of  the  United  States;"  but  because  the  case 
was  not,  in  the  opinion  of  the  court,  "  a  fit  case  "  for 
the  exercise  of  such  an  authority.    There  was  no 
question,  the  court  said,  but  that  the  commitment 
was  made  by  a  court  of  competent  jurisdiction,  and 
in  the  exercise  of  an  unquestionable  authority. 

The  only  objection  was,  not  that  the  court  acted 
beyond  its  jurisdiction,  but  that  it  erred  in* its  judg- 
ment of  the  law  applicable  to  the  case.  If  the  appli- 
cation had  been  for  a  habeas  corpus,  after  judgment 
on  an  indictment  for  an  offense  within  the  jurisdic- 
tion of  the  circuit  court,  it  could  hardly  be  main- 
tained that  the  supreme  court  could  revise  such  a 

1  And  see,  post,  Watkina's  ease,  imprisonment  on  ca.  sa. 
1  7  Wheat  R.,  33. 
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parti,  judgment  or  the  proceedings  which  led  to  it,  or  set  it 
aside  and  discharge  the  prisoner.  But  there  was  in 
principle,  no  distinction  between  that  case  and  the 
one  before  the  court ;  for  when  the  court  commits  a 

party  for  a  contempt,  their  adjudication  is  a  convic- 

» 

tion,  and  their  commitment  in  consequence,  is  execu- 
tion ;  and  so  the  law  was  settled  upon  full  delibera- 
tion, in  the  case  of  Brass  Crosby,  Lord  Mayor  of 
London,  3  Wilson,  188. 
And  in  Notwithstanding  the  decision  in  the  last  mentioned 

sentence  of  case  an  application  was  made  to  the  supreme  court 

imprison-  '  rr  r 

ment  on     several  years  later,  in  Ex  parte  WatMns,1  although  the 

conviction.  *  *  jt  >  © 

prisoner  was  in  prison  under  the  sentence  of  the  cir- 
cuit court  of  the  District  of  Columbia,  on  a  conviction 
for  a  criminal  offense.  The  motion  was  however, 
founded  on  the  allegation  that  the  acts  charged  in 
the  indictment  to  have  been  committed  by  the  pri- 
soner, were  not  criminal  or  punishable  by  any  law  of 
the  United  States,  wherefore  it  was  contended  that 
the  circuit  court  had  no  jurisdiction  in  the  case,  and 
that  the  prisoner  was  wrongfully  imprisoned ;  but  the 
question  whether  the  acts  imputed  to  the  prisoner  in 
the  indictment,  constituted  a  criminal  offense,  being 
a  question  necessarily  involved  in  every  criminal 
prosecution,  and  the  court  in  this  instance,  in  the 
exercise  of  a  competent  jurisdiction,  having  unavoid- 
ably decided  it,  its  judgment  was  held  to  be  obliga- 
tory and  conclusive,  as  much  so  as  a  judgment  of 
the  supreme  court  itself ;  this  court  having  by  law, 
no  revisory  power  over  the  final  judgments  of  the 

other  courts  of  the  United  States  in  criminal  cases, 

» 

within  their  jurisdiction  in  any  form. 

On  this  ground  the  application  was  denied,  the 
.  court  distinctly  conceding,  however,  that  if,  in  enter- 

3  Peters,  193. 
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taining  the  prosecution,  the  circuit  court  had  usurped  chap.  5. 
a  jurisdiction  that  did  not  in  fact,  and  could  not 
by  law,  belong  to  it,  the  prisoner  would  have  been 
entitled  to  liberation. 

In  Ex  parte  Watkins,1  the  petitioner  was  in  custody  imp***- 

*    ment  on 

on  several  writs  of  capias  ad  satisfaciendum,  issued  ^g**8  ■£ 
out  of  the  circuit  court  of  the  District  of  Columbia,  dum  *jfc 

1  granted. 

on  the  return  day,  long  past,  of  which  writs  he  had 
not,  as,  it  was  insisted,  a  statute  of  Maryland  in  force 
in  the  District  of  Columbia,  expressly  required,  been 
brought  into  court,  but  had  been  left  and  kept  in 
prison. 

It  was  on  this  ground  that  the  writ  was  prayed  for. 
But  the  process  had  been  issued  to  enforce  the  pay- 
ment of  fines  imposed  on  conviction  in  a  criminal 
prosecution ;  it  was  therefore  objected  by  the  attorney- 
general  that  if  the  prisoner  was  wrongfully  detained, 
it  was  by  the  act  of  the  marshal  alone,  and  that  the 
proper  remedy  waa,  not  an  application  to  the  supreme 
court  for  a  habeas  corpus,  but  an  application,  on 
motion,  to  the  circuit  court,  for  the  prisoner's  dis- 
charge, or  else  an  action  against  the  marshal  for  false 
imprisonment.  On  this  ground,  he  denied  the  autho- 
rity of  the  court  to  award  a  writ  of  habeas  corpus. 
The  objection  was,  however,  overruled  by  the  court, 
Mr.  Justice  Johnson,  in  a  very  forcible  opinion,  dis- 
senting on  the  ground  above  mentioned,  and  Mr. 
Justice  McLean  on  the  ground  that  the  majority 
of  the  court  erred  in  its  construction  of  the  laws  of 
Maryland.3 

1 7  Peters,  568. 

9  A  writ  of  habeas  corpus  having  been  awarded,  the  petitioner  was 
again  committed  upon  writs  issuing  on  the  same  judgments,  and  on 
application  for  another  writ  of  habeas  corpus,  the  Judges  of  the  supreme 
oourt  were  equally  divided  in  opinion. 
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In  Ex  parte  Mttbume,1  the  petitioner  was  imprisoned 
on  process  to  enforce  a  recognizance  entered  into  by 
him  to  appear  and  answer  to  an  indictment,  and  the 
jurisdiction  of  the  court  was  not  questioned. 

In  Ex  parte  Ba/rry?  the  petitioner  being  an  alien, 
applied  for  a  habeas  corpus  for  the  purpose  of  obtain- 
ing the  custody  of  his  infant  daughter. 

His  petition  was  denied  on  the  ground,  that,  as  no 
previous  application  for  redress  had  been  made  by 
the  petitioner  to  the  circuit  court,  to  award  the  writ 
would  be  to  exercise  an  original  jurisdiction  not  be- 
longing to  the  court. 

In  Ex  parte  Dorr?  the  prisoner  having  been  con- 
victed of  a  criminal  offense,  and  sentenced  to  impri- 
sonment for  life  by  a  state  court,  an  application  was 
made  in  his  behalf  for  a  habeas  corpus,  to  the  end, 
that,  by  being  brought  out  of  prison,  he  might  be 
enabled  to  obtain  a  review  of  the  judgment  of  the 
state  court,  under  the  twenty-fifth  section  of  the  judi- 
ciary act ;  of  which  privilege,  it  was  alleged,  he  was 
deprived ;  all  access  to  him  being  denied  in  the  prison 
where  he  was  confined.  The  court  rejected  the  appli- 
cation for  want  of  jurisdiction,  the  imprisonment 
being  under  the  authority  of  a  state,  and  ndt  of  the 
United  States. 

In  Metzger's  case,4  an  application  had  been  made 
by  the  minister  of  Prance  to  the  executive  govern- 
ment of  the  United  States,  under  the  treaty  of  1843, 
tor  the  surrender  of  an  alleged  fugitive  from  justice. 
The  application  was  denied  on  the  ground  that  no 
such  power  belonged  to  that  branch  of  the  govern- 
ment.   The  minister  was  referred  to  the  judiciary; 

1 9  Peters,  104. 

1 2  Howard,  65. 

•  3  Howard,  108.  p 

45Id.,176. 
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and  he  accordingly  addressed  himself  to  the  judge  chapes. 
of  the  United  States  for  the  Southern  District  of 
New  York,  who,  upon  a  full  examination  of  the  case 
at  chambers,  held  that  the  evidence  was  sufficient  to 
warrant  a  surrender  of  the  fugitive,  and  committed 
him  to  abide  the  order  of  the  president.  An  applica- 
tion to  the  supreme  court  for  a  habeas  corpus  was 
denied  on  the  ground  that  the  power  exercised  by  the 
district  judge  under  the  treaty,  was  a  special  autho- 
rity, and  that  no  provision  had  been  made  by  law  for 
the  revision  of  his  decision.  It  was  said  also,  in 
general  terms,  that  "there  is  no  form  in  which  an 
appellate  power  can  be  exercised  by"  the  supreme 
court  "over  the  proceedings  of  a  district  judge  at  his 
chambers." 
A  like  application  was  made  to  the  supreme  court  commit- 

ment  under 

in  the  case  of  Kaine?  arising  under  a  mutual  stipula-  *""*?„ of 
tion  for  the  extradition  of  fugitives  from  justice,  tion. 
contained  in  the  treaty  of  1842,  between  the  United 
States  and  Great   Britain.    A  warrant  had  been  2*  <n°«i» 
issued  by  a  commissioner,  at  the  instance  of  the  menta* 
British  consul,  for  the  apprehension  of  Kaine,  and 
the  commissioner  being  of  opinion  that  the  evidence 
against  him  was  sufficient  to  warrant  his  surrender, 
ordered  him  to  be  committed  to  await  the  order  of  the 
president.    A  writ  of  habeas  corpus  was  sued  out, 
and  allowed  by  the  district  judge  of  the  Southern 
District  of  New  York,  returnable  to  the  circuit  court; 
and  on  a  subsequent  day,  the  district  judge,  then 
sitting  alone  in  the  circuit  court,  decided  that  the 
writ  should  be  dismissed,  and  the  prisoner  was  re- 
manded to  the  custody  of  the  marshal.    This  decision 
having  been  made  known  to  the  executive,  the  secre- 
tary of  state  issued  a  warrant,  directing  the  marshal 
to  deliver  up  Kaine  to  the  British  consul.    Before 

1 14  Howard,  103. 
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pabti.  this  was  done,  however,  a  precept  was  issued  by  Mr. 
Justice  Nelson,  which,  being  in  several  respects  sui 
generis,  requires  to  be  copied.  It  bore  the  seal  of 
the  circuit  court  of  the  Southern  District  of  New 
New  York,  and  was  as  follows: 

"  The  President  of  the  United  States  of  America  to  the 
United  States  Marshal  for  the  Southern  District  of  the  State 
of  New  York,  or  to  any  other  person,  or  persons,  having  the 
custody  of  Thomas  Kaine,  greeting : 

We  command  you,  that  you  have  the  body  of  Thomas 
Kaine,  by  you  imprisoned  and  detained,  as  it  is  said,  together 
with  the  cause  of  such  imprisonment  and  detention,  by  what- 
soever name  the  said  Kaine  may  be  called,  or  charged,  before 
our  justices  of  our  supreme  court  of  the  United  States,  at  his 
chambers,  in  Cooperstown,  New  York,  on  the  11th  day  of 
August,  instant,  to  do  and  receive  what  shall  then  and  there 
be  considered,  concerning  the  said  Thomas  Kaine. 

Witness  Samuel  Nelson,  Esq.,  one  of  our  justices  of  our 
said  court,  this  third  day  of  July,  eighteen  hundred  and 
fifty-two.  RICHARD  BUSTEED, 

Attorney  for  the  Petitioner." 

Th.  _*rt  tavtog  ™i.  hi*  ,*■.  .  heartag 
took  place  at  Cooperstown,  when  Mr.  Justice  Nelson 
made  the  following  order: 

44  Coopebstown,  August  11,  1852,  ) 
At  Chambers.  if 

The  marshal  having  made  the  within  return,  Ordered,  that 
in  consequence  of  the  difficult  and  important  questions  in- 
volved in  the  case,  it  be  heard  before  all  the  justices  of  the 
supreme  court,  in  bank,  at  the  commencement  thereof;  and 
that  in  the  meantime,  the  prisoner  remain  in  the  custody  of  the 
said  marshal  S.  NELSON." 

The  prisoner  was  detained  by  the  marshal  accord- 
ingly, until  the  next  session  of  the  supreme  court; 
but  tHe  court  being  of  opinion  that  it  could  not  take 
cognizance  of  the  anomalous  proceedings  before  Mr. 
Justice  Nelson,  nevertheless  held  itself  competent, 
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Mr.  Justice  Cubtis  dissenting,  to  entertain  an  appli-  QHAP.fi. 
cation  for  a  writ  of  habeas  corpus,  for  the  purpose  of 
revising  the  decision  of  Judge  Betts  sitting  in  the 
circuit  court  A  majority  of  the  court  concurring  in 
this  decision,  the  motion  was  heard,  but  the  writ  of 
habeas  corpus  was  denied.  Mr.  Justice  Nelson,  how- 
ever, delivered  an  elaborate  and  very  animated  opin- 
ion, in  which  the  Chief  Justice  and  Mr.  Justice 
Daniel  folly  concurred,  maintaining,  1.  That  "the 
judiciary  possesses  no  jurisdiction  to  entertain  pro- 
ceedings under  the  treaty  [with  Great  Britain}  for 
the  apprehension  and  committal  of  the  alleged  fugi- 
tive, without  previous  requisition  made  under  the 
authority  of  Great  Britain,  upon  the  president  of  the 
United  States,  and  his  authority  obtained  for  that 
purpose.  2.  That  the  United  States  commissioner  in 
this  case,  is  not  an  officer  within  the  treaty  or  act  of 
congress,  upon  whom  the  power  is  conferred  to  hear 
and  determine  the  question  of  criminalty,  upon  which 
the  surrender  is  made." 1 

1  The  commissioner  in  this  case  seems  to  have  been  an  ordinary  com- 
missioner of  the  circuit  oourt,  acting  under  a  general  appointment  aa 
such,  without  having  been  specially  appointed,  as  required  by  the  act 
of  August  12, 1848  (9  Stat,  at  Large,  p.  802),  passed  for  the  express  pur- 
pose of  giving  effect  ta  our  treaty  stipulations  for  the  surrender  of 
fugitives. 

Mr.  Justice  McLbak,  in  pronouncing  the  judgment  of  the  oourt,  refer- 
ring to  this  objeotion,  and  the  embarrassment  arising  from  it,  said  that 
commissioners  had  executed  the  aot  of  1848,  without  any  one  sup- 
posing they  wanted  power,  until  now ;  nor  had  any  special  appointment 
been  made,  to  his  knowledge,  for  this  purpose,  by  any  oourt  of  the 
United  States.  He  added,  also,  that  he  felt  "  quite  safe  in  saying  that 
it "  had  "  not  been  done  in  any  judioial  circuit  of  the  United  States." 
There  is  no  oourt  for  any  judicial  circuit  of  the  United  States,  and  if  it 
had  been  done,  it  must  have  been  done  in  some  judioial  district. 

But  his  honor  was  altogether  mistaken.  In  the  Northern  District 
of  New  York,  into  which,  bordering  as  it  does,  for  several  hun- 
dred miles,  on  Canada,  offenders  against  the  laws  of  Great  Britain 
frequently  make  their  escape,  the  ordinary  commissioners  of  the  circuit 
oourt,  as  weU  as  the  local  magistrates,  refused  to  officiate  under  the 
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He  denied,  also,  the  sufficiency  of  the  evidence  of 
guilt,  and  was  accordingly  of  opinion  that  a  writ 
of  habeas  corpus  ought  to  be  granted. 

In  Ex  parte  Cabrera,1  the  petitioner  being  secretary 
of  the  Spanish  legation,  had  been  arrested  and  impri- 
soned under  the  authority  of  the  State  of  Pennsyl- 
vania, for  forgery,  and  having  been  brought  before 
the  circuit  court  of  the  United  States  on  habeas  cor- 
pus, claimed  immunity  from  prosecution  in  the  tribu- 
nals of  this  country,  under  the  law  of  nations,  in 
virtue  of  his  diplomatic  character.  But  the  court, 
conceding  his  exemption,  held  itself  incompetent  to 
discharge  him  for  want  of  jurisdiction. 

The  laws  of  nations,  Mr.  Justice  Washington 
observed,  were  obligatory  no  less  upon  the  state 
courts  than  upon  the  courts  of  the  United  States; 
and  it  was  to  the  former  that  the  prisoner  must  ap- 
peal for  redress. 

In  The  United  States  v.  French,*  the  circuit  court 
for  the  District  of  Massachusetts  held  that  it  had  not 
the  power  to  award  a  writ  of  habeas  corpus  for  the 
purpose  of  enabling  bail  to  surrender  their  principal 
in  jail  under  process  from  a  state  court. 

It  will  be  seen  from  this  brief  review  of  the  judi- 
cial decisions  relative  to  the  writ  of  habeas  corpus 
ad  suhjieiendum,  that  the  power  conferred  on  the 
courts  and  judges  of  the  United  States  to  grant  it, 
by  the  judiciary  act,  is  strictly  limited  to  the  cases 

treaty,  from  an  apprehension  of  threatened  prosecutions  for  false  impri- 
sonment, and  the  act  of  congress  was  passed  for  the  express  purpose  of 
remedying  the  evil.  In  that  district,  at  least,  appointments  were  accord- 
ingly made  by  the  circuit  court,  in  some  instances  of  persons  who  had 
received  no  previous  appointment  as  commissioners  under  the  antece- 
dent acts  of  congress,  and  in  others  by  superadding  the  required  power 
to  those  already  conferred  by  such  previous  appointment. 

1 1  Wash.  C.  C.  B.,  232. 

1 1  Gallison,  1. 
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therein  specified.  It  is  only  in  behalf  of  persons  in  chapjj. 
confinement  "under  or  by  color  of  the  authority  of 
the  United  States,"  or  "committed  for  trial  beforfe 
some  court  of  the  same"1  that  the  power  can  be 
exercised.  In  all  such  cases,  except  after  final  con- 
viction before  a  court  of  competent  jurisdiction,  the 
writ  may  be  awarded  either  by  a  circuit  or  district 
court,  or  by  a  judge  of  the  district  court,  and,  it  is 
presumed,  also,  by  a  justice  of  the  supreme  court. 
This  power  was  accordingly  exercised,  as  we  have 
seen,  by  the  circuit  court  for  the  eastern  district  of 
Virginia,  in  the  case  of  Randolph,  who  was  in  custody 
under  a  warrant  of  distress  issued  by  the  solicitor  of 
the  treasury,  and  by  the  circuit  court  for  the  south- 
ern district  of  New  York  in  the  case  of  Kaine,  who 
had  been  committed  by  a  commissioner. 

In  virtue  of  the  same  authority  a  person  commit- 
ted on  a  warrant  issued  by  a  commissioner  under  the 
act  commonly  known  as  the  Fugitive  Slave  Act,  was 
brought  up  on  a  writ  of  habeas  corpus  awarded  by 
the  district  judge  of  the  northern  district  of  New 
York. 

In  all  these  cases  it  was  sufficient  that  applicants  Power  of 
were  "in  custody  under  or  by  color  of  the  authority  S5n  umi- 
of  the  United  States."    But,  as  we  have  seen,  ac-  Ef^T 
cording  to  the  interpretation  given  to  the  constitu-  J^J^6**0' 
tion  in  Marbury  v.  Madison  and  in  Ex  parte  Bollman 
&  Swartwotit,  there  is  a  further  and  very  comprehen- 
sive limitation  to  the  power  of  the  supreme  court, 
although  no  such  distinction  is  made  by  the  fourteenth 
section  of  the  judicial  act.    The  original  jurisdiction 
of  that  court  being  specified  in  the  constitution, 

1  The  latter  clause  was  doubtless  designed  either  to  enlarge  the  power 
conferred  by  the  former,  or  to  exclude  some  doubt  that  it  was  supposed 
might  otherwise  arise  as  to  its  extent  But  I  have  met  with  no  judicial 
exposition  of  this  point  ' 
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parti,  congress,  it  was  held,  had  no  power  to  enlarge  it; 
and  consequently  the  authority  of  the  supreme  court 
to  grant  a  writ  of  habeas  corpus  is  restricted  to  cases 
felling  within  the  scope  of  its  appellate  power,  and 
cases,  should  any  such  arise,  requiring  this  form  of 
redress,  affecting  an  ambassador,  other  public  minis- 
ters or  consuls,  or  to  which  a  state  is  a  party. 

The  power  exercised  under  a  writ  of  habeas  cor- 
pus, where  the  party  is  in  custody  under  a  commit- 
ment by  some  other  judicatory,  as  observed  by  Chief 
Justice  Marshall,  in  the  case  of  BoUman  &  Swart- 
wout,  is  always  in  its  nature  revisory.  But  to  bring 
a  case  within  the  appellate  jurisdiction  of  the  su- 
preme court  in  the  sense  requisite  to  enable  that 
court  to  award  the  writ,  it  is  necessary  that  the  com- 
mitment should  appear  to  have  been  by  a  tribunal 
whose  decisions  are  subject  to  revision  by  the  su- 
preme court.  And  so  strictly  has  this  limitation 
been  observed  latterly,  that,  as  we  have  seen,  while 
the  court  did  not  scruple  to  entertain  an  application 
for  a  writ  of  habeas  corpus,  upon  the  merits,  in  the 
case  of  Kaine,  under  commitment  by  a  district  judge, 
made  while  sitting  alone  in  the  circuit  court,  it  dis- 
missed a  like  application  for  want  of  jurisdiction,  in 
the  case  of  Metzger,  who  had  been  committed  by  the 
same  judge  acting  at  chambers,  thereby  overruling 
the  decision  in  Hamilton's  case,  and  Ex  parte  Barry 
is  to  the  like  effect. 

It  is  important  to  observe,  however,  that  no  dis- 
tinction in  this  respect  has  been  made  between  cases 
in  which  the  original  commitment  was  under  process 
from  a  circuit  court,  and  cases  where  it  had  been 
made  by  a  justice  of  the  peace  or  a  commissioner, 
and  the  prisoner,  having  afterwards  been  brought 
before  a  circuit  court  on  habeas  corpus,  had  been 
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remanded  by  that  court.  In  re  Kaine,1  Mr.  Justice  CHAP-5- 
Curtis  in  his  dissenting  opinion,  very  forcibly  main- 
tained that  the  prisoner  having  been  simply  remanded 
by  the  circuit  court,  ought  to  be  regarded  as  still  in 
custody  under  the  commissioner's  warrant,  and  con- 
sequently that  the  case  was  not  within  the  appellate 
jurisdiction  of  the  court;  and,  in  an  antecedent  case, 
Mr.  Justice  Johnson,  in  an  able  dissenting  opinion, 
expressed  himself  to  the  like  effect,  But  in  both 
instances  the  objection  was  unheeded  by  the  court. 
But  the  authority  of  the  national  judiciary  relative  Power  to 


to  the  writ  of  habeas  corpus,  conferred  by  the  judi-  writ*  of 
cial  act,  has  been  greatly  enlarged  by  subsequent  pusex-00*" 
legislation.    By  the  act  of  March  2, 1833,*  either  of 
the  justices  of  the  supreme  court,  or  a  judge  of  any 
district  is  empowered,  in  addition  to  the  authority 
already  conferred  by  law,  to  grant  writs  of  habeas 
corpus  in  all  cases  of  a  prisoner  or  prisoners  in  jail  commit- 
or  confinement,  where  he  or  they  shall  be  committed  !£*?  <w 
or  confined  on  or  by  any  authority  of  law,  for  any  authority r 
act  done,  or  omitted  to  be  done,  in  pursuance  of  a  of  u  8* 
law  of  the  United  States,  or  in  pursuance  of  any 
order,  process  or  decree  of  any  judge  or  court  there- 
of, anything  in  any  act  of  congress  to  the  contrary 
notwithstanding. 

This  enactment,  it  will  be  perceived,  has  especial 
reference  to  commitments  by  the  courts  and  magis- 
trates of  the  several  states;  and  was  designed  to 
meet,  as  indeed  it  is  well  known  to  have  grown  out 
of,  the  case  of  an  assumption  by  a  state  of  a  hostile 
attitude  towards  the  national  government.  The  same 
section  therefore  provides  that  if  any  person  or  per- 
sons to  whom  such  writ  of  habeas  corpus  may  be 
directed,  shall  refuse  to  obey  the  same,  or  shall 

1 14  Howard,  103. 

*Ch.  57,  g  7:  4  Stat,  at  Large,  p.  632. 
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fasti,  neglect  or  refuse  to  make  return,  or  shall  make  a 
false  return  thereto,  in  addition  to  the  remedies 
already  given  by  law,  he  or  they  shall  be  deemed 
and  taken  to  be  guilty  of  a  misdemeanor,  and  shall, 
on  conviction  before  any  court  of  competent  jurisdic- 
tion, be  punished  by  fine,  not  exceeding  one  thousand 
dollars,  and  by  imprisonment,  not  exceeding  six 
months,  or  by  either,  according  to  the  nature  and 
aggravation  of  the  case. 

And  by  the  act  of  August  29, 1842, '  it  is  enacted: 
encommit-       "That  either  of  the  justices  of  the  supreme  court  of  the 
j£<  *»  ■<*■  United  States,  or  judge  of  any  district  court  of  the  United 
iJie  iHiiho:   States,  in  which  a  prisoner  is  confined,  in  addition  to  the  autho- 
do£«rn-  "*  rky  already  conferred  by  law,  shall  have  power  to  grant  writs 
******        of  habeas  corpus  in  all  cases  of  any  prisoner  or  prisoners  in  jail 
or  confinement,  where  he,  she,  or  they,  being  subjects  or  citi- 
zens of  a  foreign  state,  and  domiciled  therein,  shall  be  com- 
mitted or  confined,  or  in  custody,  under  or  by  any  authority 
or  law,  or  process  founded  thereon,  of  the  United  States,  or 
of  any  one  of  them,  for  or  on  account  of  any  act  done 
or  omitted  under  any  alleged  right,  title,  authority,  privilege, 
protection,  or  exemption  set  up  or  claimed  under  the  com- 
mission or  order,  or  sanction,  of  any  foreign  state  or  sove- 
reignty, the  validity  and  effect  whereof  depend  upon  the 
law  of  nations  or  under  color  thereof.    And  upon  the  return 
of  the  said  writ  and  due  proof  of  the  service  of  notice  of  tbe 
said  prooeeding  to  the  attorney-general  or  other  officer  prose- 
cuting the  pleas  of  the  state,  under  whose  authority  the 
prisoner  has  been  arrested,  committed,  or  is  held  in  custody, 
to  be  prescribed  by  the  said  judge  or  justice  at  the  time  of 
granting  said  writ,  the  said  justice  or  judge  shall  proceed  to 
the  same,  it  shall 
are  entitled  to  be 
anient,  custody  or 
\t,  title,  authority, 
t,  np  and  claimed, 
and  that  the  same 
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te  m  £5^^  gjjfl  ^  ^^  ^jy  prove^  tQ  the  Bai^  ju8tioe  or  chap.  5. 
judge,  then  it  shall  be  the  duty  of  such  justice  or  judge  forth- 
itn  ^  to   discharge  such  prisoner  or  prisoners  accordingly. 
<*  if  it  shall  appear  to  the  said  justice  or  judge  that  such 
judgment  or  discharge  ought  not  to  be  rendered,  then  the 
***<*  prisoner  or  prisoners  shall  be  forthwith  remanded :  -£Vo-  Appeal  to 
J*<ied  always,  That  from  any  decision  of  any  such  justice  or  2JJ£2me 
judge   an  appeal  may  be  taken  to  the  circuit  court  of  the  waxt' 
United    States  for  the  district  in  which  the  said  cause  is 
Heard  ;  and  from  the  judgment  of  the  said  circuit  court  to 
the  supreme  court  of  the  United  States,  on  such  terms  and 
*uider  such  regulations  and  orders,  as  well  for  the  custody 
and  appearance  of  the  prisoner  or  prisoners  as  for  sending  up 
to  the  appellate  tribunal,  a  transcript  of  the  petition,  writ  of 
nabeas  corpus  returned  thereto,  and  other  proceedings,  as  the 
judge   hearing  the  said  cause  may  prescribe;  and  pending 
such  proceedings  or  appeal,  and  until  final  judgment  be  ren- 
dered therein,  and  after  final  judgment  of  discharge  in  the 
sanae,  an^  proceeding  against  such  prisoner  or  prisoners,  in 
any  state  court,  or  by  or  under  the  authority  of  any  state,  for 
y  matter  or  thing  so  heard  or  determined,  or  in  process  of 
'  .  &  heard  and  determined,  under  and  by  virtue  of  such 
Wl^of  habeas  corpus,  shall  be  deemed  null  and  void." l 

e  for,egoing  are  all  the  writs  which  the  supreme 

are,  \>y  t^e  judiciai  act,  expressly  authorized 

J_    ame   to  issue,  except  those  of  scire  facias  and 

us  Jfiotestatem;  in  relation  to  which  no  question 

£ e  <£"*  ***  *""»«««  of  KB  court  has  arisen,  and 
i^  ^sions  in  relation  to  which  will  be  noticed 

hereafter. 

*t  xvill  be  recollected,  that  the  courts  of  the  writs  not 
luted   States  are,  by  the  fourteenth  section  of  the  Sd^1* 

1"Axs   &ct  •*_  name  in 

In  Qie  ws*  passed  in  consequence  of  the  prosecution  of  IPLeod  judiciary 

i»  the  l*^***8  °*  tte  Slate  ot  New  York'  tor  tis  BnPP°Bed  Participation  *<*• 

the  wo^T****8  °f  ***  "  C^011*6"  at  Sohlosser,  on  the  Niagara  river; 

tlon   "by   t^tt°n  *******  *•*»  persisted  in,  notwithstanding  the  assump- 

*t  *I-eoa_        e  .Briti8lx  government,  of  all  responsibility  for  the  acts  of 

United  fMavfftM**  fo**nal  protest  aoquiesoed  in  by  the  government  of  the 
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parti,  neglect  or  refuse  to  make  return,  or  shall  make  a 
false  return  thereto,  in  addition  to  the  remedies 
already  given  by  law,  he  or  they  shall  be  deemed 
and  taken  to  be  guilty  of  a  misdemeanor,  and  shall, 
on  conviction  before  any  court  of  competent  jurisdic- 
tion, be  punished  by  fine,  not  exceeding  one  thousand 
dollars,  and  by  imprisonment,  not  exceeding  six 
months,  or  by  either,  according  to  the  nature  and 
aggravation  of  the  case. 
And  by  the  act  of  August  29, 1842,1  it  is  enacted: 

enoommit-      "That  either  of  the  justices  of  the  supreme  court  of  the 
tod  for  acts  United  States,  or  judge  of  any  district  court  of  the  United 

QOIM  tUMMF 

the  vatho-  States,  in  which  a  prisoner  is  confined,  in  addition  to  the  autho- 
goveni-  r  rity  already  conferred  by  law,  shall  have  power  to  grant  writs 
WM**m  of  habeas  corpus  in  all  cases  of  any  prisoner  or  prisoners  in  jail 
or  confinement,  where  he,  she,  or  they,  being  subjects  or  citi- 
zens of  a  foreign  state,  and  domiciled  therein,  shall  be  com- 
mitted or  confined,  or  in  custody,  under  or  by  any  authority 
or  law,  or  process  founded  thereon,  of  the  United  States,  or 
of  any  one  of  them,  for  or  on  account  of  any  act  done 
or  omitted  under  any  alleged  right,  title,  authority,  privilege, 
protection,  or  exemption  set  up  or  claimed  under  the  com- 
mission or  order,  or  sanction,  of  any  foreign  state  or  sove- 
reignty, the  validity  and  effect  whereof  depend  upon  the 
law  of  nations  or  under  color  thereof.  And  upon  the  return 
of  the  said  writ  and  due  proof  of  the  service  of  notice  of  the 
said  proceeding  to  the  attorney-general  or  other  officer  prose- 
cuting the  pleas  of  the  state,  under  whose  authority  the 
prisoner  has  been  arrested,  committed,  or  is  held  in  custody, 
to  be  prescribed  by  the  said  judge  or  justice  at  the  time  of 
granting  said  writ,  the  said  justice  or  judge  shall  proceed  to 
hear  the  said  cause ;  and  if,  upon  hearing  the  same,  it  shall 
appear  that  the  prisoner  or  prisoners  is  or  are  entitled  to  be 
discharged  from  such  confinement,  commitment,  custody  or 
arrest,  for  or  by  reason  of  such  alleged  right,  title,  authority, 
privileges,  protection  or  exemption,  so  set  up  and  claimed, 
and  the  laws  of  nations  applicable  thereto,  and  that  the  same 
1  Ch.  257 ;  5  Stat,  at  Large,  p.  639. 
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exists  in  fact,  and  has  been  duly  proved  to  the  said  justice  or  CHAP.  5. 
judge,  then  it  shall  be  the  duty  of  such  justice  or  judge  forth- 
with to  discharge  such  prisoner  or  prisoners  accordingly. 
And  if  it  shall  appear  to  the  said  justice  or  judge  that  such 
judgment  or  discharge  ought  not  to  be  rendered,  then  the 
said  prisoner  or  prisoners  shall  be  forthwith  remanded :  Pro-  Appeal  to 
vided  always.  That  from  any  decision  of  any  such  justice  or  uupmme 
judge  an  appeal  may  be  taken  to  the  circuit  court  of  the  cmxi' 
United  States  for  the  district  in  which  the  said  cause  is 
heard ;  and  from  the  judgment  of  the  said  circuit  court  to 
the  supreme  court  of  the  United  States,  on  such  terms  and 
under  such  regulations  and  orders,  as  well  for  the  custody 
and  appearance  of  the  prisoner  or  prisoners  as  for  sending  up 
to  the  appellate  tribunal,  a  transcript  of  the  petition,  writ  of 
habeas  corpus  returned  thereto,  and  other  proceedings,  as  the 
judge  hearing  the  said  cause  may  prescribe;  and  pending 
such  proceedings  or  appeal,  and  until  final  judgment  be  ren- 
dered therein,  and  after  final  judgment  of  discharge  in  the 
same,  any  proceeding  against  such  prisoner  or  prisoners,  in 
any  state  court,  or  by  or  under  the  authority  of  any  state,  for 
any  matter  or  thing  so  heard  or  determined,  or  in  process  of 
being  heard  and  determined,  under  and  by  virtue  of  such 
writ  of  habeas  corpus,  shall  be  deemed  null  and  void." l 

The  foregoing  are  all  the  writs  which  the  supreme 
court  are,  by  the  judicial  act,  expressly  authorized 
by  name  to  issue,  except  those  of  swre  facias  and 
dedvmus  potestatem;  in  relation  to  which  no  question 
involving  the  jurisdiction  of  the  court  has  arisen,  and 
the  decisions  in  relation  to  which  will  be  noticed 
hereafter. 

But  it  will  be  recollected,  that  the  courts  of  the  writs  not 
United  States  are,  by  the  fourteenth  section  of  the  J^by1*" 

_        name  in 
1  This  act  was  passed  in  consequence  of  the  prosecution  of  MPLeod  judiciary 

in  the  courts  of  the  State  of  New  York,  for  his  supposed  participation  act- 
in  the  burning  of  the  "  Caroline  "  at  Sohlosser,  on  the  Niagara  river ; 
the  prosecution  having  been  persisted  in,  notwithstanding  the  assump- 
tion by  the  British  government,  of  all  responsibility  for  the  acts  of 
M'Leod,  and  its  formal  protest  acquiesced  in  by  the  government  of  the 
United  Slates. 
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parti,  judicial  act,  empowered  to  issue  "aB  other  writs  not 
specially  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  juris- 
dictions, and  agreeable  to  the  principles  and  usages 
of  law." 

The  principles  and  usages  here  referred  to,  it  was 
observed  by  Chief  Justice  Marshall,  on  the  trial 
of  Burr,  meant  those  general  principles  and  usages 
which  are  to  be  found,  not  in  the  legislative  acts  of 
any  particular  state,  but  in  that  generally  recognized 
and  long  established  law,  which  forms  the  substratum 
of  the  laws  of  every  state. 

By  the  words  "other  writs,"  as  used  in  the  14th 
section  of  the  judicial  act  above  cited,  doubtless 
were  meant,  among  others,  writs  of  ne  exeat,  and  of 
injunction;  and  by  an  act  in  addition  to  this  act, 
it  is  provided  that  these  writs  may  be  granted  by 
any  judge  of  the  supreme  court,  in  cases  where  they 
might  be  granted  by  the  supreme  or  circuit  court. 
But  this  act  also  declares : 

1.  That  no  writ  of  ne  exeat  shall  be  granted  unless 
a  suit  in  equity  be  commenced  and  satisfactory  proof 
be  made  to  the  court  or  judge  granting  the  same, 
that  the  defendant  designs  quickly  to  depart  from  the 
United  States. 

2.  That  no  writ  of  injunction  shall  be  granted  to 
stay  proceedings  in  any  court  of  a  state,  nor,  in  any 
case,  without  reasonable  notice  to  the  adverse  party,  or 
his  attorney,  of  the  time  and  place  of  moving  for  the 


same.1 


These  prohibitory  limitations,  it  will  be  readily  per- 
ceived, apply  as  well  to  the  court,  as  to  the  individual 
judge. 

By  the  30th  section  of  the  judicial  act,  the  courts 
of  the  United  States  are  expressly  authorized  to 

1  Aot  of  March  2, 1793,  ch.  22,  §  6 :  1  Stat,  at  Large,  p.  333. 
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grant  a  "  dedimus  po  testa  tern  to  take  depositions  ac-  chapes. 
cording  to  common  usage,  where  it  may  be  necessary 
to  prevent  a  failure  or  delay  of  justice." 

The  courts  of  the  United  States  are  also  by  this  2Trtrial8> 
act  expressly  empowered  "to  grant  new  truth,  in 
cases  where  there  has  been  a  trial  by  jury,  for  rea- 
sons for  which  new  trials  have  usually  been  granted 
in  courts  of  law,  and  to  impose  and  administer  all 
necessary  oaths  or  affirmations,  and  to  punish  by  fine 
or  imprisonment,  at  the  discretion  of  the  said  courts, 
all  contempts  of  authority  in  any  cause  or  hearing 
before  the  same ;  and  to  make  and  establish  all  ne- 
cessary rules  for  the  orderly  conducting  of  business 
in  the  said  courts,  provided  such  rules  are  not  repug- 
nant to  the  laws  of  the  United  States." * 

By  a  subsequent  act,  the  power  to  inflict  punish-  Con- 

temptf. 

ment  for 'contempt  has  been  limited  and  defined,  and 
it  has  been  declared  an  offense  punishable  by  indict- 
ment, to  interfere,  corruptly  or  forcibly,  with  the 
administration  of  justice.  The  enactment  is  as  fol- 
lows: 

"Sec.  1.  That  the  powers  of  the  several  courts  of  the 
United  States  to  issue  attachments  and  inflict  summary  pun- 
ishments for  contempts  of  court,  shall  not  be  construed  to 
extend  to  any  cases,  except  the  misbehavior  of  any  person  or 
persons  in  the  presence  of  the  said  courts,  or  so  near  thereto 
as  to  obstruct  the  administration  of  justice,  the  misbehavior 
of  any  of  the  officers  of  the  said  courts  in  their  official  trans- 
actions, and  the  disobedience  or  resistance  by  any  officer  of 
the  said  courts,  party,  juror,  or  witness,  or  any  other  person 
or  persons,  to  any  lawful  writ,  process,  order,  rule,  decree,  or 
command  of  the  said  courts. 

"Sec.  2.  That  if  any  person  or  persons  shall  corruptly, 

or  by  threats  or  force,  endeavor  to  influence,  intimidate,  or 

impede  any  juror,  witness,  or  officer,  in  any  court  of  the 

United  States,  in  the  discharge  of  his  duty,  or  shall,  corruptly, 

1  Aot  of  24th  Sept,  1789,  oh.  20,  §  17 :  1  Stat,  at  Large,  p.  73. 
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parti,  or  by  threats  or  force,  obstruct  or  impede,  or  endeavor  to 
obstruct  or  impede  the  due  administration  of  justice  therein, 
every  person  or  persons  so  offending  shall  be  liable  to  prose- 
cution therefor,  by  indictment,  and  shall,  on  conviction  there- 
of, be  punished  by  fine,  not  exceeding  five  hundred  dollars,  or 
by  imprisonment,  not  exceeding  three  months,  or  both,  ac- 
cording to  the  nature  or  aggravation  of  the  offense."  * 

Roles.  Tire  power  of  making  rules,  has  been  more  fully 

and  explicitly  granted  by  the  act  of  March  2,  1793, 
by  which  it  is  declared  to  "be  lawful,  for  the  several 
courts  of  the  United  States,  from  time  to  time,  as 
occasion  may  require,  to  make  rules  and  orders  for 
their  respective  courts,  directing  the  return  of  writs 
and  process,  the  filing  of  declarations,  and  other 
'  pleadings,  the  taking  of  rules,  the  entering  and 
making  up  judgments  by  default,  and  other  matters 
in  the  vacation ;  and  otherwise,  in  a  manner  not  re- 
pugnant to  the  laws  of  the  United  States,  to  regulate 
the  practice  of  the  said  courts  respectively,  as  shall 
be  fit  and  necessary  for  the  advancement  of  justice, 
and  especially  to  that  end  to  prevent  delays  in  pro- 
ceedings.2 

Security  of     By  an  act  passed  July  16, 1798,  it  &  also  enacted 

toe  peace* 

"that  the  judges  of  the  supreme  court,  and  of  the 
several  district  courts  shall,  respectively,  have  the  like 
power  and  authority  to  hold  to  security  of  the  peace 
and  for  good  behavior,  in  cases  arising  under  the  con- 
stitution and  laws  of  the  United  States,  as  may  or 
can  be  lawfully  exercised  by  any  judge  or  justice  of 
the  peace  of  the  respective  states,  in  cases  cognizable 
before  them." 3 

1  Act  of  March  2,  1831,  ch.  99 :  4  Stat,  at  Large,  p.  487. 

*  Aot  of  March  2,  1793,  ch.  22,  §  7 :  1  Stat,  at  Large,  p.  333.  As  to  the 
authority  of  the  supreme  court  to  prescribe  rales  of  procedure  for 
the  circuit  and  district  courts,  see,  post,  "  Practice  of  the  Circuit  and 
District  Courts." 

1  Ch.  83 :  1  Stat  at  Large,  p.  608. 
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The  34th  section  of  the  judiciary  act  of  1789,  en-  chap .6. 
acts  "that  the  laws  of  the  several  states,  except  where  |£^*B 
the  constitution,  treaties,  or  statutes  of  the  United  JJ^JJJjJjJ 
States  shall  otherwise  require  or  provide,  shall  le 
regarded  as  rules  of  decision,  in  trials  at  common  law, 
in  the  court  of  the  United  States,  in  cases  where  they 
apply."3 


CHAPTER  VI. 

OP   THE    ADVISORY   POWER    OF    THE    SUPREME  COURT 
ON  CERTIFICATE   OF  OPINIONS  OPPOSED, 

By  "An  act  to  amend  the  judicial  system  of  the 
United  States,"  passed  April  29, 1802,  it  is  provided 
"that  whenever  any  question  shall  occur  before  a 
circuit  court,  upon  which  the  opinions  of  the  judges 
shall  he  opposed,  the  point  upon  which  the  disagree- 
ment may.  happen  shall,  during  the  same  term,  upon 
the  request  of  either  party  or  their  counsel,  be  stated 
under  the  direction  of  the  judges,  and  certified, 
under  the  seal  of  the  court,  to  the  supreme  court,  at 
their  next  session  to  be  held  thereafter;  and  shall  by 
the  said  court  be  finally  decided.  And  the  decision 
of  the  supreme  court,  and  their  order  in  the  premises, 
shall  be  remitted  to  the  circuit  court,  and  be  there 
entered  of  record,  and  shall  have  effect  according  to 
the  nature  of  the  said  judgment  or  order:  Provided, 
That  nothing  herein  contained  shall  prevent  the 
cause  from  proceeding,  if,  in  the  opinion  of  the  court, 
further  proceedings  can  be  had  without  prejudice  to 
the  merits:  And  provided  also,  That  imprisonment 
shall  not  be  allowed,  nor  punishment  in  any  case  be 
inflicted,  where  the  judges  of  the  said  court  are 

•  Ch.  20 :  1  Stat,  at  Large,  p.  73. 
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parti,  divided  in  opinion  upon  the  question  touching  the 

said  imprisonment  or  punishment."1 
S^JSmSe      ^*e  ^orm  °'  remedy  provided  by  this  section  is 
t£mih  of   P^uli8*  to  our  national  jurisprudence.    Strictly,  the 
Igjj^0-     jurisdiction  thus  exercised  is  neither  original  nor 
appellate;  it  is  simply  advisory;  and  in  the  actual 
state  of  the  law  in  other  respects,  it  is  of  considerable 
importance;  for  it  affords  the  only  means  by  which 
any  question  arising  in  the  circuit  court  in  a  criminal 
case;  or,  with  some  exceptions,  in  a  civil  suit  in 
which  the  amount  in  controversy  does  not  exceed 
two  thousand  dollars,  can  be  brought  under  the  cog- 
nizance of  the  supreme  court  for  decision.    In  other 
words,  the  circuit  courts  would  be  obliged  in  these 
cases  to  decide  absolutely,  and  their  decisions  would 
be  final. 
To  what        With  respect  to  the  kind  of  questions  of  which  the 

gneetionsit 
tappii-      supreme  court  may  take  cognizance  in  this  form,  its 

jurisdiction  has  been  held  to  be  confined  to  questions 
of  law.  WiUon  v.  Barmim,  8  Howard,  258.  The  ques- 
tion in  this  case  was,  whether  a  machine  was  substan- 
tially like  the  thing  patented ;  and  it  was  held  not  to 
be  within  the  act.  Nor  does  the  act  embrace  ques- 
tions depending  on  the  discretion  of  the  circuit  court. 
Dcms  v.  Braden,  10  Peters,  286 ;  8mifk  v.  Yanghan, 
id.,  366 ;  Packer  v.  Nixon,  id.,  408.  Neither  can  a  cer- 
tificate of  disagreement  be  resorted  to  for  the  purpose 
of  transferring  an  entire  cause  to  the  supreme  court. 
The  particular  point  must  be  distinctly  stated;  and, 
therefore,  where  there  was  a  demurrer  to  an  indict- 
ment, assigning  several  distinct  causes  of  demurrer, 
a  certificate  that  the  judges  of  the  court  were  divided 
in  opinion  as  to  the  point  whether  the  demurrer 
should  be  sustained,  was  held  to  be  insufficient    The 

1  Ch.  31,  §  6 :  2  Stat,  at  Large,  p.  156. 
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United  States  v.  Briggs,  5  Howard,  208.  And  so,  CHAP-6- 
when  on  the  trial  of  an  indictment,  the  counsel  for 
the  prisoner  moved  the  court  to  instruct  the  jury, 
that  "the  evidence  did  not  conduce  to  establish  the 
offence"  with  which  the  prisoner  was  charged,  and 
the  opinions  of  the  judges  being  opposed  upon  the 
propriety  of  giving  this  instruction,  this  division  of 
opinion  was  certified  to  the  supreme  court,  it  was 
held  that  the  court  could  not  entertain  jurisdiction 
of  the  case.  The  United  States  v.  Bailey,  2  Peters, 
267.  See,  also,  Webster  v.  Cooper,  10  Howard,  54; 
Luther  v.  Borden,  7  Howard,  1 ;  White  v.  Turk,  12 
Peters,  283.  The  rule  is  strongly  exemplified  in  this 
case.  A  motion  has  been  made  in  the  circuit  court 
to  set  aside  a  judgment  on  a  bail  bond,  and  the  ques- 
tion certified  was,  whether  the  motion  ought  to  be 
granted.  But  though  the  various  questions  on  which 
the  motion  depended  were  separately  certified,  yet 
inasmuch  as  they  brought  the  whole  case  before  the 
supreme  court,  the  case  was  held  not  to  be  within  the 
jurisdiction  of  the  court.  See,  also,  Nesmith  v.  Shel- 
don, 6  Howard,  41. 

But  though  the  motion  on  which  the  question 
arises  be  one  addressed  to  the  discretion  of  the  cir- 
cuit court,  and  though  the  certificate  state  several 
points  of  disagreement,  yet  if  the  question  relates  to 
matter  of  strict  right,  the  court  has  jurisdiction,  and 
will  decide  the  points  necessary  to  a  decision  of  that 
question,  provided  they  arose  simultaneously,  and 
may  be  resolved  virtually  into  one  point.  The  United 
States  v.  Chicago,  7  Howard,  185. 

The  question  whether  a  new  trial  ought  to  be 
granted,  whether  in  a  civil  or  a  criminal  case,  is  not 
a  question  upon  which  a  division  of  opinion  can  be 
certified.  The  United  States  v.  Daniel  (6  Wheat.,  542); 
yet  in  a  case  where  such  a  division  was  certified,  it 
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pabti.  appearing  by  the  record  that  the  division  was  upon 
the  same  points  raised  by  bills  of  exception  taken  at 
the  trial,  the  court  heard  the  argument,  reserving  its 
judgment  until  a  writ  of  error  had  been  sued  out. 
Grant  v.  Raymond,  6  Peters,  218. 

It  has  been  held  also  that  the  court  has  not  juris- 
diction of  a  question  arising  in  the  circuit  court  upon 
some  proceeding  subsequent  to  the  decision  of  the 
cause  in  that  court.  Devereaux  v.  Marr,  12  Wheaton, 
212.  In  Wayman  v.  Southard  (10  Wheaton,  1),  it  was 
decided,  that  on  a  certificate  of  division  of  opinion, 
the  court  could  not  inquire  whether  the  parties  were 
properly  before  the  circuit  court. 

When  the  question  certified  is  adjudged  to  be  one 
not  within  the  jurisdiction  of  the  court,  the  case  is 
simply  dismissed.  In  Wolf  v.  Usher,  however  (3 
Peters,  269),  of  which  the  court  was  unable  to  take 
jurisdiction,  because  upon  opening  the  record,  it  was 
found  to  contain  a  certificate,  that  the  judges  of  the 
circuit  court  had  differed  in  opinion,  but  the  point  on 
which  they  differed  was  not  stated,  the  case  was  re- 
manded to  the  circuit  court,  with  directions  to  proceed 
according  to  law.  And  in  Sanders  v.  Ctould  (4  Peters, 
392),  where  the  whole  case  had  been  sent  to  the  court 
upon  a  certificate,  it  was  remanded.  But  in  Sadler 
v.  Hoover  (7  Howard,  646),  which  was  essentially 
identical  with  Wolf  v.  Usher,  the  cause  was  dis- 
missed. It  is  presumed,  however,  that  these  diversi- 
ties were  not  designed  to  be  substantial.  And  al- 
though the  act  requires  the  point  of  disagreement  to 
be  certified  "  during  the  same  term,"  it  may  be  sup- 
posed that  where  the  certificate  admits  of  correction, 
it  may  be  amended. 

A  certificate  of  opinions  opposed  in  a  cause,  is  no 
impediment  to  the  prosecution  of  a  writ  of  error 
upon  the  final  judgment  therein,  and  the  whole 
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record  will  then  be  before  the  court.  Ogle  v.  Lee,  2  chap.  6. 
Cranch,  35.  The  certificate  brings  nothing  before 
the  supreme  court  but  the  points  certified.  The 
cause  remains  upon  the  docket  of  the  circuit  court, 
and,  at  its  discretion,  may  be  prosecuted;  provided, 
only,  that  nothing  be  done  to  defeat  or  impair  the 
proper  legal  effect  of  the  decision  of  the  supreme 
court  where  it  shall  be  made.  Kennedy  v.  Georgia 
State  Bank,  7  Howard,  586,  611.  This  indeed,  is 
virtually  said  in  the  act  itself.  Besides  the  fore- 
going cases,  affecting  the  jurisdiction  of  the  court, 
a  multitude  of  others,  involving  no  question  of  juris- 
diction, have  been  carried  to  the  supreme  court  by 
certificate  of  division  of  opinion.  A  large  propor- 
tion of  these  consisted  of  criminal  cdses,  in  most 
of  which  the  question  certified  arose  either  on  a 
motion  to  quash  the  indictment,  or  a  motion  for  an 
arrest  of  judgment  after  conviction.  Upon  a  motion 
to  quash,  the  court  doubtless  has  a  discretionary 
authority  either  to  overrule  the  motion,  prof&rma, 
and  put  the  accused  on  trial  upon  a  plea  of  not 
guilty,  or  to  postpone  the  trial  to  await  the  decision 
of  the  supreme  court.  When  the  question  on  which 
the  judges  differ  arises  on  a  motion  in  arrest,  sen- 
tence, it  may  be  supposed,  would  be  deferred,  care 
being  taken  in  both  cases,  to  secure  the  re-appear- 
ance of  the  accused  at  the  proper  time,  either  by 
commitment  or  bail. 

RECAPITULATION. 

At  the  conclusion  of  this  survey  of  the  constitu- 
tional and  statutable  provisions,  and  of  the  judicial 
decisions,  by  which  the  jurisdiction  of  the  supreme 
court  is  declared  and  defined,  a  summary  statement 
of  the  result  may  serve  to  disentangle  a  subject,  at 
first  view,  somewhat  complex. 
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pasti.  The  cognizance  of  the  court  embraces  litigation 
under  all  the  various  forms  in  which  it  is  pursued  in 
that  country  whence  the  principles  of  our  jurispru- 
dence are  chiefly  derived.  It  is  a  court  of  common 
law,  of  equity,  and  of  admiralty  and  maritime  ju- 
risdiction. It  is  hardly  necessary  to  add,  that  its 
jurisdiction  extends,  and,  of  course,  its  process  runs, 
throughout  the  Union. 

Its  jurisdiction  is  original,  that  is  to  say,  suits  may 
be  instituted  in  it,  and  be  brought  to  trial  or  hear- 
ing and  decision  before  it,  in  the  first  instance: 

1.  In  all  civil  cases  cognizable  in  the  courts  of  the 
United  States,  in  which  a  state  is  a  party. 

And  the  cases  of  this  description  cognizable  in 
these  courts,  it  must  be  remembered,  comprise  all 
those  in  which  a  state  can  either  sue  or  be  sued, 
except  those  in  which  a  state  is  plaintiff  against  its 
own  citizens.  Of  these  the  state  courts  alone  have 
jurisdiction.  It  must  be  remembered  also,  that  no 
suit  can  be  maintained  against  a  state  by  any  private 
person. 

From  these  premises,  therefore,  it  follows,  that  the 
supreme  court  has  original  jurisdiction,  of  all  civil 
actions  between  different  states,  of  all  brought  by  a 
state  against  the  citizens  of  another  state,  and  against 
aliens;  and  of  all  such  actions  brought  against  a 
state  by  a  foreign  state. 

This  branch  of  the  original  jurisdiction  of  the 
supreme  court  is  declared  by  the  judicial  act  to  be 
partly  exclusive,  and  partly  concurrent;  exclusive,  in 
suits  between  different  states,  and  by  a  foreign  state 
against  a  state;  concurrent,  where  the  suit  is  against 
a  citizen  of  another  state,  or  an  alien. 

2.  The  second  and  only  remaining  branch  of  the 
original  jurisdiction  of  the  supreme  court,  embraces 
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all  cases  affecting  ambassador?,  other  public  ministers,  chap.*. 
and  consuls. 

Of  all  such  suits  or  judicial  proceedings  against 
ambassadors,  other  public  ministers,  their  domestics, 
or  domestic  servants,  as  are  permitted  by  the  laws  of 
nations,  this  jurisdiction  is  declared  by  the  judicial 
act  to  be  occlusive;  and  of  all  suits  brought  by  am- 
bassadors, or  other  public  ministers,  or  in  which  a 
consul  or  vice-consul  shall  be  a  party,  plaintiff,  or 
defendant,  it  is  declared  to  be  concurrent. 

But  whether  these  restrictions  are  warranted  by 
the  constitution,  and  whether  the  jurisdiction  of  the 
supreme  court  over  these  cases  is  not  in  fact  wholly 
exclusive,  is  a  question  resting  in  doubt. 

The  original  jurisdiction  of  the  supreme  court 
being  limited  by  the  constitution  as  interpreted  by 
that  court,  to  these  two  classes  of  cases,  cannot  be 
extended  to  others. 

As  an  appellate  tribunal,  the  supreme  court  has 
cognizance  by  a  writ  of  error  and  appeal,  of  all  civil 
causes  whatsoever,  decided  in  the  circuit  courts  of 
the  United  States,  or  in  such  district  courts  as  are 
invested  with  the  original  jurisdiction  of  the  circuit 
courts,  or  in  the  supreme  courts  of  the  territories, 
provided,  as  the  general  rule,  the  sum  or  value  in 
dispute  exceeds  two  thousand  dollars;  but  in  suits 
arising  under  the  revenue  laws,  or  the  patent,  or 
copyright  acts,  no  such  limitation  exists  with  respect 
to  either  party. 

Over  the  judgments  of  these  courts,  in  criminal 
cases,  it  has  no  jurisdiction. 

But  in  all  cases,  as  well  criminal  as  civil  (except 
such  as  are  brought  up  by  writ  of  error  or  appeal 
from  the  district  court  of  the  same  district),  questions 
arising  upon  the  trial  or  hearing  of  a  case,  upon 
which  the  judges  of  the  circuit  court  may  happen  to 

11 
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P4BTJ.  disagree  in  opinion,  may  be  certified  to  the  supreme 
court  for  decision. 

This  court  also  possesses  appellate  jurisdiction,  by 
writ  of  error,  over  the  final  judgments  and  decrees 
of  the  highest  court  in  which  a  decision  could  be 
had,  of  any  state,  in  every  case  belonging  to  either 
of  the  three  classes  of  cases  described  in  the  25th 
section  of  the  judicial  act,  under  the  restrictions 
therein  mentioned,1  whether  the  case  be  civil  or 
criminal,  whoever  may  be  the  parties,  and  whatever 
may  be  the  amount  in  controversy. 

Finally,  the  supreme  court  has  power  to  issue  writs 
of  prohibition  to  the  district  courts,  when  proceeding 
as  courts  of  admiralty  without  jurisdiction,  writs  of 
mandamus  to  the  district  and  circuit  courts  of  the 
United  States,  but  not  to  the  ministerial  officers  there- 
pf-writeoffta^oe^.tobriBguppikonersinjatt, 
when  in  custody  under  the  authority  of  the  United 
States,  or  for  trial  before  some  court  thereof,  in  virtue 
of  the  process  or  order  of  a  court  whose  decisions  are 
subject  to  the  appellate  jurisdiction  of  the  supreme 
court,  or  when  it  is  necessary  to  bring  them  into 
court  to  testify;  but  not  when  committed  for  con- 
tempt, nor  in  execution  in  criminal  or  civil  cases; 
writs  of  scire  facias,  of  dedimus  potestatem,  and  ali 
other  writs  which  may  be  necessary  for  the  exercise 
of  its  jurisdiction,  and  agreeable  to  principles  and 
usages  of  law. 

1  Vide,  Supra,  p.  23. 


Obganization  of  the  CrEcuiT  Cotoxb. 
CHAPTER  VII. 

OP  THE   ORGANIZATION  OP  THE  CIKCUIT  COURTS. 

These  courts,  substantially  as  they  at  present 
exist,  formed  a  part  of  the  original  judicial  system  of 
the  United  States  as  established  by  the  judicial  act 
of  1789.  They  were  established  by  congress  in 
virtue  of  the  authority  given  by  the  constitution,  to 
constitute  other  courts  inferior  to  the  supreme  court 
By  an  act  passed  February  13, 1801,  this  system  was 
virtually  abolished,  and  a  new  one  susbtituted.  The 
new  system  was,  however,  of  short  duration,  this  act 
having  been  repealed  on  the  8th  of  March,  1802,  and 
the  former  system  expressly  revived.  . 

SECTION  I. 

OF    THE    GIBCtJITS.  \ 

The  judicial  districts  of  the  United  States,  with 
some  exceptions,  are  arranged  into  ten  Circuits,  as 
follows : 

The  First  Circuit  consists  of  the  Districts  of  Maine, 
New  Hampshire,  Massachusetts  and  Bhode  Island.1 

The  Second,  of  the  Districts  of  Vermont,  Con- 
necticut, and  the  Northern  and  Southern  Districts  of 
New  York.* 

The  Third,  of  the  District  of  New  Jersey,  and 
the  Eastern  and  Western  Districts  of  Pennsylvania.1 

The  Fourth,  of  the  District  of  Maryland,  Delaware, 
Virginia,  and  North  Carolina.3    . 

The  Fifth,  of  the  Districts  of  South  Carolina, 
Georgia,  Alabama,  Mississippi,  and  Florida.3 

The  Sixth,  of  the  Districts  of  Louisiana,  Texas,  Ar- 
kansas, Kentucky,  and  Tennessee.3 

1  Aot  of  March  SO,  1820,  oh.  27,  §  1 :  3  Stat,  at  Large,  p.  554. 

*  Aot  of  March  3, 1837,  oh.  34,  §  1 :  5  Stat,  at  Large,  p.  176. 

•  Act  of  July  15, 1862,  oh.  178 :  12  Stat  at  Large,  p.  576; 
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parti.  The  Seventh,  of  the  Districts  of  Ohio  and  Michi- 
gan.1 

The  Eighth,  of  the  Districts  of  Illinois  and  In- 
diana.* 

The  Ninth,  of  the  Districts  of  Wisconsin,  Missouri, 
Iowa,  Kansas,  and  Minnesota.3 

The  Tenth,  of  the  Districts  of  California  and 
Oregon.4 

section  n. 

OF  THE  JUDGES  AND  OFFICERS  OF  THE  CIHCU1T  COT7BT. 

Judges.]  The  circuit  court  consists  regularly  and 
ordinarily  of  a  justice  of  supreme  court,  and  the 
judge  of  the  district  court  for  the  district  in  which 
the  court  sits. 

But  the  supreme  court  are  authorized,  in  cases 
where  special  circumstances  shall,  in  their  judgment, 
render  it  necessary,  to  assign  two  of  the  justices  to 
attend.5  # 

By  the  subsequent  act  of  April  29,  1802,  it  is 
ejiacted  that  when  either  the  judge  of  the  supreme 
court  or  the  district  judge  by  whom  any  circuit  ought 
to  be  held,  shall  not  attend,  such  circuit  court  may  be 
held  by  the  judge  attending.6 
in  cue  of       Whenever  the  judge  of  the  supreme  court  for  any 

t06  COM- 

biiitv,  tie.,  circuit,  from  disability,  absence,  the  accumulation  of 
judge,  his    business  in  any  circuit  court  in  any  district  within 

place  may 

be  supplied  his  circuit,  or  from  his  having  been  of  counsel  or 

g£     ^inte^monyo^  pending  fa  such  drcott 

circuit.      court,  or  from  any  other  cause,  shall  deem  it  advisable 

that  the  circuit  court  in  such  district  shall  be  holden 

1  Act  of  January  28, 1863,  oh.  13 :  12  Statutes  at  Large,  p.  637. 
1  Id.  and  act  of  February  9, 1863,  oh.  28 :  12  Stat  at  Large,  p.  648. 

*  Aot  of  July  15, 1862,  oh.  178 :  12  Stat  at  Large,  p.  576 ;  and  of  Feb. 
9, 1863,  oh.  28 ;  id.,  p.  648. 

4  Aot  of  March  8, 1863,  oh.  100:  12  Stat  at  Large,  p.  794. 

•  Aot  of  March  2, 1793,  oh.  22 :  1  Stat  at  Large,  888. 
•Ch,81,§4:  2  Stat  at  Large,  106. 
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fay  the  judge  of  any  other  circuit,  lie  may  request,  in  chap,  7. 
writing,  the  judge  of  any  other  circuit  to  hold  the 
circuit  court  in  such  district,  during  a  time  to  be 
named  in  such  request ;  and  such  request  shall  be 
entered  on  the  journal  of  the  circuit  court  so  to  be 
holden*  And  thereupon  it  shall  be  lawful  for  the 
judge  so  requested  to  hold  the  court  in  such  district 
and  exercise  all  the  powers  of  the  judge  of  such  cir- 
cuit within  and  for  such  district  during  the  time 
named  in  such  request  When,  by  reason  of  death 
or  resignation,  there  shall  be  no  judge  in  any  circuit, 
this  request  may  be  made  by  the  chief  justice,  and 
shall  be  operative  until  such  circuit  shall  be  assigned 
to  another  judge*1 

The  language  of  this  enactment  seems  to  be  suffi- 
ciently comprehensive  to  embrace  the  possible  contin- 
gency of  both  the  judges  being  interested,  &c,  in  a 
cause,  and  may  therefore  be  supposed  to  have  been 
designed  to  supersede  an  earlier  act  (that  of  February 
28,  1839,  ch.  36),  providing  for  this  contingency  by 
directing  the  trial  of  such  cause  in  the  next  adjacent 
circuit. 

The  second  section  of  this  act  contains  the  follow-  ££*£d 
ing  provision :  "And  be  it  further  enacted,  that  the  ^J^ 
judge  of  any  circuit  may  order  any  civil  cause  oerti-  "v^. 
fled  into  any  circuit  court  within  his  circuit  from  any 
court  of  the  United  States,  to  be  certified  back  to  the 
court  whence  it  came ;  and  in  such  case  such  cause 
shall  be  proceeded  in  by  such  court,  in  all  respects  as 
if  the  same  had  not  been  certified  from  it :  Provided, 
That  if  from  any  cause  it  shall  be  improper  that  the 
judge  of  such  court  should  try  any  cause  so  certified 
back,  the  same  shall  be  tried  by  some  other  judge 
holding  such  court,  pursuant  to  the  provisions  of  this 
act"    I  am  not  aware  of  any  authority  to  certify 

'Act  of  March  8,  1808,  oh.  93 :  12  Stat  a*  Large,  p.  768. 
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parti,  causes  from  one  court  of  the  United  States  to  another 
except  that  given  by  the  act  of  March  2,  1809,  by 
which,  in  case  of  the  disability  of  the  judge  of  any 
district  to  hold  a  court,  the  judge  of  the  supreme 
court  allotted  to  the  circuit  comprising  the  district,  is 
empowered  to  order  all  the  causes  pending  in  such 
district  court  to  be  certified  into  the  circuit  court ; 
and  that  given  by  the  act  of  March  2, 1821,  providing 
a  similar  remedy  with  respect  to  causes  in  which  the 
district  judge  is  interested,  or  related  to  the  parties.1 
These  acts  direct  the  remission  to  the  district  court 
of  all  causes  so  removed  from  it,  when  the  reasons  of 
their  removal  shall  have  ceased ;  and  considering  the 
nature  of  the  specified  reasons,  it  can  hardly  have 
been  intended  by  the  above  recited  enactment,  un- 
qualified as  its  language  is,  to  authorize  suits  so 
certified  into  the  circuit  court  to  be  certified  back, 
and  to  require  the  district  court  to  proceed  therein, 
while  these  reasons  remain.  The  proviso  is  still  more 
inexplicable.  There  are  other  acts  of  congress, 
authorizing  one  district  judge  to  sit  in  place  of 
another;  but  this  act  confers  no  such  authority. 
WJiat  then  is  the  meaning  of  the  words  "  pursuant 
to  the  provisions  of  this  act?  " 
when  or-       By  one  of  the  acts  above  alluded  to,  when  there 

cult  court 

mar  be      are  two  districts  in  a  state,  in  case  of  a  vacancy  in 

mother     the  office  of  district  judge  in  one  of  them,  and  of  the 

judge.       sickness  or  absence  of  the  circuit  judge,  the  circuit 

court  may  be  held  therein  by  the  district  judge  of 

the  other  district9 

And  by  another  act  it  is  further  ordained  uthat 
hereafter  it  shall  not  be  the  duty  of  the  justice  of 
the  supreme  court  assigned  to  any  circuit  to  attend 
more  than  one  term  of  the  circuit  court  within  any 

1  See,  pott,  chapter  3,  District  Court*  Organisation. 

1  Aot  of  August  6, 1861,  oh.  59 :  12  Stat,  at  Large,  p.  318. 
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•  -* 

district  of  such  circuit  in  any  one  year ;  such  term  to'  chap.  7. 
be  by  him  from  time  to  time  designated  with  refer- 
ence to  the  nature  and  importance  of  the  business 
pending  therein  and  the  public  convenience,  and  at 
such  term  appeals  and  writs  of  qrror  from  the  district 
court,  questions  of  law  arising  upon  statements  of 
fact  agreed  upon  by  the  parties  or  especially  reserved 
by  the  district  judge,  and  cases  at  law  and  in  equity 
of  peculiar  interest  or  difficulty,  shall  have  precedence 
in  the  arrangement  of  the  business  of  the  court;  but 
nothing  herein  contained  shall  be  construed  to  take 
away  the  right  of  such  justice  of  the  supreme  court, 
in  his  discretion,  to  attend  any  other  terms  of  such' 
circuit,  whenever,  in  his  opinion,  the  public  interest 
or  special  exigencies  shall  require  it."1 

It  is  unnecessary  to  speak  in  this  place  of  the  mode 
of  appointment,  the  tenure  of  office,  &c.,  of  the 
judges  of  these  courts.  To  do  so  would  be  but  to 
repeat  what  has  already  been  said  in  treating  of 
the  judges  of  the  supreme  court,  and  to  anticipate 
what  will  be  hereafter  said  in  speaking  of  the  judges 
of  the  district  court.  For  although  the  circuit  courts 
are  distinct  and  independent  tribunals,  yet  no  sepa- 
rate commissions  are  issued  to  the  judges  by  which 
they  are  constituted  members  of  them.  Their  autho- 
rity as  judges  of  the  circuit  courts  is  merely  super- 
added by  congress  to  their  ordinary  powers  as  judges 
of  their  own  proper  courts.  The  judiciary  act  of  1789, 
after  organizing  the  supreme  and  district  courts,  and 
arranging  the  judicial  districts  into  circuits,  proceeds 
simply  to  enact,  "that  there  shall  be  held  annually 
in  each  district  of  said  circuits  two  courts,  which  shaU 
be  catted  circuit  courts,  and  shall  consist  of  any  two 
justices  of  the  supreme  court,  and  the  district  judge  of 

'Act  of  June  17, 1844,  oh.  96 :  5  SUt.  at  Large,  676. 
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pabti.  such  districts,  any  two  of  whom  shaU  constitute  a  quo- 
rum.1 

So  that  in  fact,  neither  of  the  judges  of  these 
courts  is  commissioned  as  such. 
Couth*       Whether  in  thus  constituting  these  courts,  con- 
circuit70  gress  acted  strictly  in  pursuance  of  the  legislative 
tobe  qua-  authority  conferred  by  the  constitution,  is  a  question 
which  does  not  appear  to  have  been  raised  for  judi- 
cial decision,  until  many  years  after  their  organiza- 
tion.   And  when,  at  length,  their  constitutionality 
was  assailed,  the  supreme  court  considered  the  ques- 
tion as  already  settled,  by  the  force  of  contemporary 
interpretation,  and  by  long  acquiescence. 

"This  practical  exposition,"  said  the  court,  "is 
too  strong  and  obstinate  to  be  shaken  or  controlled. 
Of  course  the  question  is  at  rest,  and  ought  not  to  be 
disturbed.1" 
Allotment  With  regard  to  the  particular  judge  of  the  supreme 
* i,ld8M-  court  whose  duty  it  is,  in  conjunction  with  the  dis- 
trict judges,  to  hold  the  courts  in  any  given  circuit, 
an  allotment  was  made  by  the  act  of  April  29, 1802, 
subject  however  to  be  changed  by  the  court  upon 
every  appointment  thereafter  to  be  made  of  a  chief 
justice  or  associate  justice. 3 

Clerk.']    Originally,  the  clerk  of  each  district  court, 

* 

»Ch.  19,  §  4:  1  Stat,  at  Large,  73. 

9  Stuart  y.  Laird,  1  Cranoh,  290. 

•  In  the  District  of  Columbia,  the  oourt  originally  established  by  con- 
gress therein,  bearing  the  name  of  oironit  oourt,  was  abolished  by  an  act 
passed  March  3, 1863,  and  in  lien  of  it  a  new  court  was,  by  the  same 
act,  established,  under  the  name  of  supreme  oourt  of  the  District  of 
Columbia,  modeled  essentially  after  the  state  supreme  courts  for  the 
several  Judicial  districts  of  New  York.  It  consists  of  "  four  justioes,  one 
of  whom  shall  be  denominated  as  chief  justice."  They  are  required  to 
hold  general  terms,  for  whloh  purpose  three  constitute  a  quorum,  and 
special  terms  to  be  held  by  one  of  them.  For  exact  information  relative 
to  the  organisation  and  jurisdiction  of  this  oourt,  I  refer  the  reader  to 
the  act  itself.    See  IS  Stat  at  Large,  p.  782, 


Obganizahon  of  the  Cracurr  Coubts.  $9 

in  virtue  of  his  appointment  as  such,  was  also  clerk  chapj. 
of  the  circuit  court  for  the  same  district.  But  by  a 
subsequent  act  it  is  provided  "  That  all  the  circuit 
courts  of  the  United  States  shall  have  the  appoint- 
ment of  their  own  clerks ;  and  in  case  of  a  disagree- 
ment between  the  judges,  the  appointment  shall  be 
made  by  the  presiding  judge  of  the  court."1  This 
act  is  understood  to  have  been  passed  in  consequence 
of  a  controversy  between  the  judges,  causing  an  in- 
terruption of  business,  in  one  of  the  circuit  courts ; 
its  object  doubtless  being,  not  to  originate,  still  less 
to  enjoin,  the  general  practice  of  appointing  separate 
clerks  for  the  circuit  courts,  but  simply  to  guard 
against  the  possible  recurrence  of  a  particular  eviL 
But  under  the  influence  of  motives  which  it  is  unne- 
cessary to  particularize,  it  has  nevertheless  led  to  this 
practice.  By  a  subsequent  act,  however,  the  judge 
of  the  district  court  is  empowered  to  fill  a  vacancy  in 
the  office  of  clerk  of  the  circuit  occurring  in  vacation, 
by  an  appointment  to  endure  until  the  end  of  the 
next  term  of  the  court,  unless  the  vacancy  shall  in 

the  meantime  be  filled  by  an  appointment  according 
to  the  antecedent  law.* 

The  fees  and  emoluments  of  the  clerk  are  prescribed 
by  act  of  congress,  a  copy  of  which  is  given  in  the 
Appendix*3 

Crier.']  The  crier  is  appointed  by  the  court,  and  is 
entitled  to  a  compensation  of  two  dollars  per  day  for 
his  services.3 

Commissioners  to  take  acknowledgments  of  hail  and 
affidavits,  &c,  depositions,  &c]  The  office  of  com- 
missioner was  originally  created  by  an  act  of  congress 
passed  in  the  year  1812,  empowering  the  circuit 

1  Act  of  February  28, 1889,  oh.  84 :  5  Stat  at  Large,  p.  821. 
•  Act  of  March  9, 1848,  oh.  17:  9  Stat,  at  Large,  p.  218. 
aAot  of  February  26, 1868,  oh.  80.  s 

12 
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pabti.  courts,  whenever  the  extent  of  their  districts  renders 
it  necessary,  "  to  appoint  such  and  po  many  discreet 
persons,  in  different  parts  of  the  district,  as  such 
court  may  deem  necessary,  to  take  acknowledgments 
of  bail  and  .affidavits ;  which  acknowledgments  of 
bail  and  affidavits  shall  have  the  like  force  and  effect 
as  if  taken  before  any  judge  of  the  said  courts."1 

me«£md"     By  several  successive  subsequent  acts  of  congress, 

«*.  the  powers  of  these  officers  have  been  greatly  en- 

larged, until  at  length  the  office  has  become  one  of 
considerable  importance  and  responsibility.  The 
authority  to  take  acknowledgments  of  bail  and  affi- 

uST  &£6    daritB,  conferred  by  the  original  act,  being  limited  to 

todtofcict  suits  in  the  circuit  courts,  an  act  was  passed  a  few 
years  later  extending  it  to  causes  in  the  district 
court ;  and  by  the  same  act  these  persons  were  em- 

Depo«-  powered  to  take  depositions  de  iene  esse  under  the 
*"""  thirtieth  section  of  the  judiciary  act,  a  power  of  which 
it  will  be  necessary  to  treat  in  the  second  part  of  this 
work.*  The  power  to  take  affidavits  and  depositions 
extends  as  well  to  suits  in  admiralty  as  to  those  at 
law  and  in  equity ;  and  by  the  rules  of  practice  in 
admiralty  and  maritime  causes,  prescribed  by  the 
supreme  court  in  1845,  commissioners  are  empowered 
to  take  admiralty  stipulations. 

Kay  grant      By  another  act  these  officers  are  invested  with  "  all 

■amnions 

inbehaif  of  the  powers  that  a  judge  or  justice  of  the  peace  may 
exercise "  under  and  in  virtue  of  the  sixth  section 
of  the  act  of  July  20, 1790,  for  the  government  and 
regulation  of  seamen  in  the  merchant  service.3 

The  power  here  designated  is  that  of  granting  a 
summons  in  behalf  of  seamen  to  whom  wages  are 
due,  calling  on  the  master  to  show  cause  why  admi- 

1  Act  of  Feb.  20, 1812,  oh.  25 :  2  Stat  at  Large,  p.  679. 
1  Aot  of  March  1, 1817,  oh.  30 :  3  Stat  at  Large,  p.  350. 
•  Aot  of  August  23,  1842,  oh.  188,  §1:5  Stat,  at  Large,  p.  516. 
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ralty  process  should  not  issue  against  the  vessel ;  CHAP- 7- 
and  if  no  sufficient  cause  is  shown,  granting  a  certi- 
ficate authorizing  the  issue  of  such  process. 

By  the  same  section  of  the  act  last  above  cited,  it  JjggJk 
is  also  enacted  that  commissioners  "  shall  and  may  £cawe,tod' 
exercise  all  the  powers  that  any  justice  of  the  peace 
or  other  magistrate,  of  any  of  the  United  States  may 
now  exercise  in  respect  to  offenders  for  any  crime  or 
offense  against  the  United  States,  by  arresting,  im- 
prisoning, or  bailing  the  same,  under  and  by  virtue 
of  the  thirty-third  section  of  the"  judiciary  act  of 
1798.    And  by  the  second  section  of  the  same  act, 
it  is  further  enacted,  "That  in  all  hearings  before  May i» 
any  justice  or  judge  of  the  United  States,  or  any  Sem  to 
commissioner  appointed  as  aforesaid,  under  and  by  glve 
virtue  of  the  said  thirty-third  section,  it  shall  be  law- 
ful for  such  justice,  judge  or  commissioner,  where  the 
crime  or  offense  is  charged  to  have  been  committed 
on  the  high  seas  or  elsewhere  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States,  in  his 
discretion  to  require  a  recognizance  of  any  witnesses 
produced  in  behalf  of  the  accused,  with  such  surety 
or  sureties  as  he  may  judge  necessary,  as  well  as  in 
behalf  of  the  United  States,  for  their  appearing  and 
giving  testimony  at  the  trial  of  the  cause,  where 
testimony,  in  his  opinion,  is  important  for  the  purposes 
of  justice  at  the  trial  of  the  cause,  and  in  danger  of 
being  otherwise  lost." 

By  an  act  passed  a  few  years  later  it  is  enacted,  h»7  »- 
"  That  upon  the  necessary  proof  being  made  to  any  feu. 
judge  of  the  United  States,  or  other  magistrate  hav- 
ing authority  to  commit  on  criminal  charges  against 
the  laws  of  the  United  States,  that  a  person  pre- 
viously admitted  to  bail  on  any  such  criminal  charge 
is  about  to  abscond,  and  that. his  bail  is  insufficient, 
it  shall  and  may  be  lawful  for  any  such  judge  or  ma- 
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pahti.  gistrate  to  require  such  person  to  give  better  security, 
or  in  default  thereof,  to  cause  him  to  be  committed 
to  prison ;  and  to  that  end  an  order  for  his  arrest  may 
be  indorsed  on  the  former  commitment,  or  a  new 
warrant  therefor  may  be  issued  by  such  judge  or 
magistrate,  setting  forth  the  cause  thereof!"1  The 
terms  "other  magistrate  having  authority  to  com- 
mit," &c,  have  been  understood  to  embrace  com- 
missioners, and  the  policy  of  the  act,  and  the  rela- 
tion it  bears  to  the  other  enactments  on  the  same 
subject,  and  in  which  commissioners  are  expressly 
named,  favor  this  construction. 
And  by  another  act  passed  the  same  year,  entitled 
*5£j«£  "An  act  more  effectually  to  provide  for  the  enforce- 
Srion?*?  ment  of  certain  provisions  in  the  treaties  of  the 
€ODral0-  United  States,"  commissioners,  as  well  as  the  dis- 
trict and  circuit  courts  of  the  United  States,  are  em- 
powered, upon  the  application  of  consuls,  vice- 
consuls  or  commercial  agents  of  foreign  powers,  with 
which  the  United  States  have  entered  into  treaty 
stipulations  to  the  effect  mentioned  in  the  preamble 
of  the  act,  to  issue  process  for  the  purpose  of  en- 
forcing the  awards  and  decisions  of  such  consuls, 
&c.,  relative  to  controversies  which  may  arise  in  our 
ports,  between  the  masters  and  crews  of  vessels  be- 
longing to  their  respective  countries.1 
Marshal  in-     Uo  marshal  or  deputy  marshal  is  permitted  to  hold 

competent 

to  acta*     the  office  of  commissioner,  or  exercise  the  duties 

commie* 

thereof.3 

In  those  districts  in  which  the  district  courts  are 
invested  with  the  original  jurisdiction  of  the  circuit 
courts,  these  officers,  it  is  hardly  necessary  to  add, 

1  Act  of  August  8, 1846,  ch.  98,  §  6 :  9  Stat  at  Large,  p.  73. 
9  Act  of  August  8, 1846,  ch.  105 :  9  Stat  at  Large,  p.  79. 
*  Act  of  Aug.  16,  I860,  ch.  124,  §  13 :  18  Stat,  at  Large,  p.  50. 
The  fees  of  these  officers  are  regulated  by  the  act  of  February  26, 1853, 
ch.  80.    See  Appendix. 
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are  appointed  by  the  district  courts,  acting  as  circuit  chap,  r. 
courts* 

Attorneys,  Counselors,  &c]  The  circuit  court  be- 
ing a  court  of  law  and  equity,  and,  as  an  appellate 
tribunal,  a  court  of  admiralty  also,  the  persons  ap- 
pointed to  conduct  the  business  of  suitors  therein,  are 
properly  designated  under  the  various  appellations 
of  attorneys,  solicitors,  proctors,  counselors,  and  advo- 
cates. The  names  of  proctor  and  advocate  are  de- 
rived from  the  civil  law,  and  are  used  in  admiralty 
proceedings,  as  correspondent  with  those  of  attorney 
and  counselor  in  proceedings  at  law,  and  those  of 
solicitor  and  counselor  in  proceedings  in  equity. 

The  admission  of  persons  to  practice  in  the  several 
circuit  courts,  is  regulated  by  the  rules  of  those 
courts  respectively.  As  far  as  I  have  been  able  con- 
veniently to  ascertain,  and  probably  throughout  the 
Union,  those  who  have  been  already  admitted  to 
practice  in  the  supreme  or  superior  courts  of  the 
several  states,  are  entitled  to  admission  to  the  corres- 
ponding rank  in  the  circuit  courts  held  therein,  of 
course.1 

1  The  rale  upon  this  subject  of  the  circuit  court  for  the  Southern  Dis- 
trict of  Hew  York,  is  M  follows : 

"  Attorneys  sad  counselors  of  the  supreme  court,  sad  solicitors  sad 
counselors  of  the  oourt  of  chancery  of  this  state,  may,  on  presentation 
of  their  licenses  to  the  clerk  and  his  report  of  their  degree,  have  an 
order  of  course  entered  in  open  oourt  in  term  time,  or  in  the  common 
rules  in  vacation,  admitting  them  to  the  same  standing  in  this  oourt ;  and 
attorneys  and  solicitors  of  the  said  courts  may  also  be  admitted  as  proc- 
tors ;  and  counselors  of  the  said  courts  may  be  admitted  as  advocates, 
on  the  admiralty  side  of  the  court ;  all  such  officers  first  taking  and  sub- 
scribing the  oaths  of  office,  prescribed  by  the  constitution  and  laws  of 
the  United  States." 

The  rule  of  the  oirouit  oourt  for  the  Northern  District  is  substantially 
the  same.  Appendix,  Rule  1,  C.  C.  (N.  D.)  N.  Y.  On  the  establishment 
of  this  oourt  in  1857,  a  rule  was  made  authorising  the  practitioners  in 
the  district  court  to  practioe  also  in  this.    Appendix,  Rule  18. 
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pabtj.  of  the  privileges,  disabilities  and  duties  of  attor- 
neys, of  their  appointment,  the  duration  of  their 
authority,  and  the  mode  of  changing  them,  their 
punishment  for  misconduct,  &c,  it  is  sufficient  to  say, 
that  the  practice  of  the  supreme  courts  of  the  respec- 
tive states,  relative  to  these  particulars,  are  applicable 
to  the  national  courts  sitting  in  such  states  respec- 
tively, except  so  far  as  the  same  may  be  altered  by 
acts  of  congress,  or  by  rules  of  court. 

Attorneys,  &c,  may  be  required,  by  order  of  court, 
to  satisfy  costs  unnecessarily  made.1 

Their  fees  are  prescribed  by  a  late  act  of  congress, 
a  copy  of  which  is  appended  to  this  work.* 

District  Attorney  and  Marshal]  See,  post,  Organi- 
zation of  the  District  Courts. 

SECTION  in. 

SESSIONS  OF  THE  CIBCUIT  COUBTS. 

The  places j  and  especially  the  times,  of  holding  the 
sessions  of  the  circuit  courts,  have  been  frequently 
changed,  and  scarcely  a  session  of  congress  passes 
without  some  such  alteration  being  made  in  one  or 
more  of  the  circuits.  Hence  no  statement  upon  this 
subject  can  be  safely  relied  upon,  after  the  lapse  of  a 
year  or  more,  without  consulting  the  intermediate 
acts  of  congress. 

The  times  and  places  at  present  prescribed,  are  as 
follows : 

PlBST  OlBCUIT. 

In  the  District  of  Maine,  at  Portland,  on  the 
twenty-third  day  of  April,  and  the  twenty-third  day 
of  September.3 

1  Vide,  tupra,  p.  8. 

*  Acta  of  February  26, 1853,  oh.  80,  Appendix. 

1  Acta  of  March  8, 1823 ;  February  15, 1843 ;  and  August  11, 1848. 
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In  the  District  of  New  Hampshire,  at  Porta-  chap.7. 
mouth,  on  the  eighth  day  of  May,  and  at  Exeter  on 
the  eighth  day  of  October.1 

In  the  District  of  Massachusetts,  at  Boston,  on 
the  fifteenth  day  of  May  and  the  fifteenth  day  of 
October.* 

In  the  District  of  Ehode  Island,  at  Newport,  on 
the  fifteenth  day  of  June,  and  at  Providence  on  the 
fifteenth  day  of  November.* 

Second  Circuit. 

In  the  District  of  Vermont,  at  Windsor,  on  the 
fourth  Tuesday  of  July,  and  at  Rutland  on  the  third 
day  of  October.3 

In  the  District  of  Connecticut,  at  New  Haven, 
on  the  fourth  Tuesday  of  April,  and  at  Hartford  on 
the  third  Tuesday  of  September.4 

In  the  Northern  District  of  New  York,  at 
Canandaigua,  on  the  Tuesday  next  after  the  third 
Monday  of  June,  and  at  Albany  on  the  third  Tuesday 
of  May  and  the  third  Tuesday  of  October.5 

In  the  Southern  District  of  New  York,  at  the 
city  of  New  York,  on  the  first  Monday  of  April 
and  third  Monday  of  October  ;6  and  for  the  trial  of 
indictments  and  suits  in  equity,  on  the  last  Monday 
of  February.7 

Third  Circuit. 
In  the  District  of  New  Jersey,  at  TrenUm,  on 
the  fourth  Tuesdays  of  March  and  September.8 

1  Act  of  March  3, 1828. 
'  Aot  of  March  6, 1812. 

*  Aot  of  March  3, 1797 ;  March  22, 1816 ;  and  Hay  4,  1868. 

4  Acts  of  March  1, 1797 ;  May  13, 1826 ;  and  February  24, 1826. 

*  Acta  of  March  3, 1887 ;  July  7, 1838 ;  and  August  8, 1846. 

*  Acts  of  February  10, 1832 ;  March  2, 1839 ;.  and  August  8, 1846. 
T  Aota  of  May  29, 1830,  and  of  Angoat  8, 1846. 

•Act  of  August  12,1848. 
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pabtl  in  the  Eastern  District  of  Phnksylvahia,  at 
Philadelphia,  on  the  first  Mondays  of  April  and 
October.1 

In  the  Wbstbknt  District  of  Pennsylvania,  at 
Pittsburgh,  on  the  second  Mondays  of  May  and 
November;  and  at  Williamsport  on  third  Mondays 
of  June  and  September.2 

Fourth  Circuit. 

In  the  District  of  Delaware,  at  New  Castle,  on 
the  third  Tuesdays  of  June  and  October.3 

In  the  District  of  Maryland,  at  Baltimore,  on 
the  first  Mondays  of  April  and  November.4 

In  the  Eastern  District  of  Virginia,  at  Rich- 
mond, on  the  first  Monday  of  May,  and  the  fourth 
Monday  of  November.5 

In  the  Western  District  of  Virginia,  at  Lewis- 
burgh,  on  the  first  Monday  of  August.6 

1  Act  of  March  3, 1861. 

■Ibid,  and  aota  of  Maroh  3, 1837,  and  March  3, 1843. 

»  Aot  of  May  10, 1852. 

4  Acta  of  February  11, 1830,  and  July  7, 1838. 

s  Aot  of  August  16, 1842. 

*  Aot  of  Maroh,  1837,  §  2.  By  this  aot,  circuit  courts  were  established 
in  several  of  the  District*  in  whioh  none  had  before  been  constituted, 
and  in  whioh  the  district  courts  were  severally  invested  with  the  powers 
of  a  circuit  court.  Among  these  districts  was  the  Western  District  of 
Virginia,  in  whioh  the  district  court,  in  oommon  with  the  ooorts  of  the 
other  districts,  was,  by  this  aot,  divested  of  its  extraordinary  Jurisdic- 
tion, But  by  an  aot  passed  the  next  year,  (Maroh  28,  oh.  46,  1838,) 
circuit  court  jurisdiction  was  restored  to  it  by  the  repeal,  pro  tanto,  of 
the  aot  of  March  3, 1887. 

The  repealing  aot,  however,  leaves  the  newly  established  oirouit  court 
and  its  term  at  Lewisburgh,  In  existence,  and  expressly  confers  on  it  an 
appellate  Jurisdiction  over  the  judgments  and  decrees  of  the  district 
court  *  as  now  authorised  by  law."  These  latter  words  would  seem  to 
restrict  the  appellate  jurisdiction  of  the  oirouit  court  to  judgments  and 
decrees  rendered  by  the  district  court  in  the  exercise  of  its  ordinary 
jurisdiction  as  suoh,  leaving  its  decisions  in  other  oases  subject  to  the 
appellate  jurisdiction  of  the  supreme  oourt 
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In  the  District  of  Nobth  Oabolixa,  at  Raleigh,  chap.  7. 
on  the  first  Monday  of  Jane,  and  the  last  Monday  of 
November.1 

Fifth  Circuit, 

In  the  District  of  South  Carolina,  at  Charles- 
ton, on  the  first  Monday  of  April,  and  at  Columbia 
on  the  third  Tuesday  of  November.* 

In  the  District  of  Georgia,  at  Savannah,  on  the 
second  Tuesday  of  April,  and  at  MiUedgeviUe  on  the 
Thursday  after  the  first  Monday  of  November.3 

In  the  District  of  Alabama,  at  Mobile,  on  the 
second  Monday  of  April,  and  the  fourth  Monday  of 
December.4 

In  the  District  of  Mississippi,  at  Jackson,  on  the 
first  Monday  of  May  and  November.9 

In  the  Northern  District  of  Florida,  at  Appar 
laehicola,  on  the  first  Monday  of  March ;  at  Tallahas- 
see, on  the  first  Monday  of  May ;  at  St  Augustine, 

And  since  there  is  no  legal  Inconsistency  in  the  co-existence  of  two 
courts  in  the  same  district  in  the  possession  of  *>  concurrent  origins! 
Jurisdiction,  it  seems  to  follow  from  the  absence  of  any  legislative 
expression  to  the  contrary,  that  the  circuit  court  for  the  Western  Dis- 
trict of  Virginia  still  retains  as  well  its  original  as  its  appellate  jurisdiction. 
It  is  to  be  observed,  however,  that  the  act  of  1838  directs  the  remission 
to  the  district  court  of  all  causes  transferred  from  it  to  the  oircuit  court, 
in  pursuance  of  the  act  of  1837,  and  which  remained  undetermined ;  a 
provision  adapted  to  excite  the  suspicion  that  congress  designed,  by 
Implication,  to  abrogate  the  original  jurisdiction  of  the  circuit  court 
altogether. 

1  Acts  of  July  15, 1846.  and  of  February  15, 1847. 

1  Act  of  February  10, 1858,  and  of  February  24, 1829. 

•  Act  of  January  21, 1829,  and  March  1, 1845. 

«  Aot  of  March  3,  1837,  April  12,  1845,  July  20, 1854,  and  July  15, 
1862.  I  do  not  find  that  a  session  of  the  oircuit  court  is  required  to  be 
held  in  the  original  district  of  Alabama,  elsewhere  than  at  Mobile,  In 
the  Southern  District,  and  I  inter  that  its  jurisdiction  when  sitting 
there,  is  supposed,  under  the  aot  of  1862,  to  embrace  the  Northern  dis- 
trict also.  1 

•  Act  of  March  8, 1837. 

18 
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paeti.  on  the  first  Monday  of  June ;  and  at  Pensacola  on 
the  first  Monday  of  July.1 

In  the  Southern  District  of  Florida,  at  Keg 
West,  on  the  first  Monday  of  May  and  November.* 

Sixth  Circuit. 

In  the  Eastern  District  of  Louisiana,  at  New 
Orleans,  on  the  fourth  Monday  of  April,  and  the  first 
Monday  of  November.3 

In  the  Western  District  of  Louisiana,  at  Ope- 
lousas,  on  the  first  Monday  of  August ;  at  Alexandria, 
on  the  first  Monday  of  September ;  at  Monroe,  on 
the  first  Monday  of  November  ;  at  Shreoeport,  on  the 
first  Monday  of  October ;  and  at  St.  Josephs  on  the  first 
Monday  of  December.4 

In  the  Eastern  District  of  Texas,  at  Galveston, 
on  the  first  Monday  of  May  and  December;  at 
BroumviUe,  on  the  first  Monday  of  March  and  Novem- 
ber.5 

In  the  Western  District  of  Texas,  at  Austin, 
on  the  first  Monday  of  January  and  June ;  and  at 
Tyler,  on  the  first  Monday  of  March  and  November.5 

In  the  District  of  Arkansas,  at  Little  Bock,  on 
the  second  Monday  of  April.8 

In  the  District  of  Kentucky,  at  Covington,  on 
the  third  Monday  of  April  and  the  first  Monday  of 
December;  at  Louisville,  on  the  third  Monday  of 
February,  and  the  first  Monday  of  October ;  at  Frank- 
fort on  the  third  Monday  of  May,  and  the  first 

1  Act  of  July  22, 1800,  and  of  July  15, 1862. 
9  Aot  of  Feb.  23, 1847,  and  of  July  15, 1862. 

•  Aot  of  March  3,  1839,  March  1,  1845,  July  20,  1854,  and  July  15, 
1862. 

4  Act  of  March  80, 1849,  July  29, 1850,  and  July  15, 1862. 

•  Act  of  February  21, 1857,  and  of  July  15,  1862. 

•  Act  of  March  3,  1837,  of  Maroh  4,  1854,  and  July  15, 1862. 
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Monday  of  January ;  at  Paducah,  on  the  third  Mon-  chap,  r. 
day  of  March,  and  the  first  Monday  of  November.1 

In  the  Eastern  District  of  Tennessee,  at  Knox- 
vilky  on  the  third  Tuesday  of  May,  and  the  fourth 
Monday  of  November.* 

In  the  Middle  District  of  Tennessee,  at  Nash- 
tritte,  on  the  third  Monday  of  April  and  November.9 

In  the  Western  District  of  Tennessee,  at  Hun- 
tmgdon,  in  the  county  of  Carroll,  on  the  first  Monday 
of  April  and  October.3 

Seventh  Circuit. 

In  the  Northern  District  of  Ohio,  at  Cleveland, 
on  the  first  Tuesday  of  May  and  September.4 

In  the  Southern  District  of  Ohio,  at  Cincinnati, 
on  the  first  Tuesday  of  February,  April  and  October.4 

In  the  Eastern  District  of  Michigan,  at  Detroit, 
on  the  first  Tuesday  of  June,  November  and  March.* 

In  the  Western  District  of.  Michigan,  at  Grand 
Magids,  on  the  third  Monday  of  May  and  October.5 

Eighth  Circuit. 

In  the  Northern  District  of  Illinois,  at  Chi- 
cago, on  the  first  Monday  of  July,  and  the  third 
Monday  of  December.6 

In  the  Southern  District  of  Illinois,  at  Spring* 
field,  on  the  first  Monday  of  March  and  October.7 

In  the  District  of  Indiana,  "  at  the  seat  of  gov- 
ernment in  the  said  state,"  on  the  first  Tuesday  of 
May  and  October.8 

1  Act  of  May  15, 1862. 

•  Aot  of  July  8, 1866,  End  of  July  15,  1862. 

•  Id.  and  aot  of  July  11, 1862. 
4  Act  of  February  21, 1863. 

•  Act  of  Feb.  24, 1863. 

•  Act  of  Feb.  13, 1855, 
'Id. 

•  Act  of  March  10, 1838,  and  of  Feb.  20, 1863. 
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pabti.  Ninth  Circuit. 

In  the  District  of  Wisconsin,  at  Milwaukee,  on 
the  third  Monday  of  May  and  the  first  Monday  of 
July  ;  and  at  Madison  on  the  second  Monday  of 
November.1 

In  the  District  of  Iowa,  at  Des  Moines,  on  the 
second  Tuesday  of  May  and  the  third  Tuesday  of 
October.* 

In  original  District  of  Missouri,  at  St.  Louis,  on 
the  first  Monday  of  April,  and  the  first  Monday  of 
October.3 

In  the  District  of  Kansas,  at  the  seat  of  govern- 
ment of  the  State,  on  the  fourth  Monday  of  May  and 
November.4 

In  the  District  of  Minnesota,  at  St  Paul,  on  the 
third  Monday  of  June  and  October.4 

Tenth  Circuit. 

In  the  Northern  District  of  California,  at 
San  Francisco,  on  the  first  Monday  of  June  and 
December.9 

In  the  Southern  District  of  California,  at  Los 
Angelas,  on  the  first  Monday  of  December.5 

In  the  District  of  Oregon,  at  Portland,  on  the 
second  Monday  of  May  and  September.6 

Special  Sessions.]  By  the  act  of  March  2, 1793,  it 
is  provided,  "  That  the  supreme  court,  or,  when  the 

1  Act  of  March  2, 1863. 

*  Act  of  March  3, 1863. 

*  Act  of  March  3, 1837;  February  21, 1865;  of  Maroh  3, 1867;  and  of 
July  16, 1862.  Although  both  the  sessions  of  the  oourt  axe  held  at  81 
Louis,  in  the  Eastern  Distriot,  its  jurisdiction,  original  and  appellate, 
embraces  also  the  Western  District,  Act  of  Maroh  3, 1867,  ch.  100,  §  10 : 
11  Stat  at  Large,  p.  198. 

4  Act  of  January  13, 1863. 

*  Act  of  September  28,  1860,  of  January  18,  1864,  and  ef  March  3f 
1863. 

*  Act  of  Maroh  3, 1863. 
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supreme  court  shall  not  be  sitting,  any  one  of  the  chap.  7. 
justices  thereof,  together  with  the  judge  of  the  dis-  J^^ 
triot  within  which  a  special  session,  as  hereafter  au-  JJJgj^JJi 
•thoiized,  shall  be  holden,  may  direct  special  sessions  ^aae>&t> 
of  the  circuit  courts  to  be  holden  for  the  trial  of 
criminal  causes,  at  any  convenient  place  within  the 
district,  nearer  to  the  place  where  the  offenses  may 
be  said  to  be  committed  than  the  place  or  places  ap- 
pointed by  law  for  the  ordinary  sessions:  that  the  £°££6nof 
clerk  of  such  circuit  court  shall,  at  least  thirty  days  ^eftnd 
before  the  commencement  of  such  special  sessions, 
cause  the  time  and  place  for  holding  the  same  to  be 
notified,  for  at  least  three  weeks,  successively,  in  one 
or  more  of  the  newspapers  published  nearest  to  the 
place  where  the  session  is  to  be  holden:  That  all 
process,  writs  and  recognizances,  of  every  kind,  whe- 
ther respecting  juries,  witnesses,  bail,  or  otherwise, 
which  relate  to  the  cases  to  be  tried  at  the  said  spe- 
cial sessions,  shall  be  considered  as  belonging  to 
such  sessions,  in  the  same  manner  as  if  they  had 
been  issued  or  taken  in  reference  thereto :  That  any 
special  session  may  be  adjourned  to  any  time  or 
times  previous  to  the  next  stated  meeting  of  the  cir- 
cuit court :  That  all  business  depending  for  trial  at 
any  special  court,  shall,  at  the  close  thereof,  be  con- 
sidered as  of  course  removed  to  the  next  stated  term 
of  the  circuit  court1 

1 1  Stat  at  Urge,  oh.  22,  §3,  p.  383, 

In  the  oase  of  The  United  State*  r.  Hamilton  (3  Dallas,  17),  strong 
doubts  were  expressed,  1.  Whether,  a  special  circuit  court  could  be  ap- 
pointed to  be  held  on  a  day  subsequent  to  that  fixed  by  law  for  the  next 
stated  session :  and,  2.  Whether,  admitting  the  power  to  appoint  such 
court,  indictments  found  at  a  stated  session  could  be  tried  at  such  speoial 
session.  And  in  the  case  of  The  United  States  r.  Jnsurgtntt  (id.,  513),  it 
seems  to  hare  been  Justly  considered  that  the  authority  conferred  by 
the  above  reoited  act  was  to  be,  exercised  in  subordination  to  the  pro- 
vision contained  in  the  Judicial  act  6(  1789,  (vol.  2,  p.  67,  §  29,)  direct- 
ing "that  in  oases  punishable  with  death,  the  trial  shall  be  in  tie 
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pabti.       And  by  the  act  of  July  4,  1840,1  it  is  enacted, 

Jla7iSted    "  ^at  *^e  P1*8****11*?  judge  of  any  circuit  court  may, 
tyrpre-      at  ins  discretion,  appoint  special  sessions  thereof,  to 

jadge  at,   be  held  at  the  places  where  the  stated  sessions  there- 
Ate.,  for  all  r 

baaineat     0f  are  holden ;  at  which  special  sessions  it  shall  be 

except 

trial*  bj  competent  to  the  said  court  to  entertain  jurisdiction 
of  and  hear  and  decide  all  cases  in  equity,  cases  in 
error,  or  on  appeal,  issues  of  law,  motions  in  arrest 
of  judgment,  motions  for  new  trial,  and  all  other  mo- 
tions, and  to  award  executions  and  other  final  pro- 
cess, and  to  do  and  transact  all  other  business,  and 
direct  all  other  proceedings,  in  all  causes  pending  in 
the  circuit  court,  except  trying  any  cause  by  jury, 
.  in  the  same  way  and  with  the  same  force  and  effect 
as  the  same  could  or  might  be  done  at  the  stated 
sessions  of  such  court." 
Notice,  With  respect  to  the  form  in  which  the  power  here 

given.  conferred  upon  the  presiding  judge  is  to-be  exercised, 
the  act  is  silent.  But  considering  that  it  invests  the 
court  appointed  in  pursuance  of  it  with  all  the  pow- 
ers pertaining  to  a  stated  session,  except  the  power 
of  trying  causes  by  jury,  and  that  all  suitors  are 
equally  entitled  to  a  hearing,  and  may  even  be  held 
chargeable  with  laches  for  neglecting  the  opportunity, 
it  would  seem  to  be  highly  proper,  if  not  indispensa- 
ble, that  full  and  timely  publicity  should  be  given  to 
the  appointment,  according  to  the  express  require- 
ment of  the  above  recited  act  of  March  2, 1793.* 

count j  where  the  offense  was  committed ;  or  where  that  cannot  be  done 
without  great  inconvenience,  twelve  petit  jurors  at  least  shall  be  sum- 
moned from  thence." 

. » Ch.  43,  §  2 :  5  Stat,  at  Large,  p.  392. 

•  The  acts  of  Maj  5, 1862,  ch.  71 :  12  Stat,  at  Large,  p.  836,  respect- 
ing the  courts  for  the  District  of  Kentucky,  contain  very  definite  and 
Judicious  regulations  relative  to  special  sessions,  and  adjournments, 
which,  for  the  sake  of  simplicity  and  certainty,  it  would  have  been  well 
to  extend  to  all  other  districts. 
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In  addition  to  the  facilities  afforded  to  suitors  by  chap  7.  • 
the  above  mentioned  provisions,  it  has  also  been  en-  gjj*  « 
acted  that  the  district  courts  as  courts  of  admiralty,  open  »  a 

"'  court  of 

and  the  circuit  courts  as  courts  of  equity,  shall  be  «^r» for 
deemed  always  open  for  the  purpose  of  filing  libels,  p™«-  o 
bills,  petitions,  answers,  pleas  and  other  pleadings, 
for  issuing  and  returning  mesne  and  final  process 
and  commissions,  and  for  making  and  directing  all 
interlocutory  motions,  orders,  rules,  and  other  pro- 
ceedings whatever,  preparatory  to  the  hearing  of  all 
causes  pending  therein  upon  their  merits.    And  it  Powm 

01  jUflgA  ltt 

shall  be  competent  for  any  judge  of  the  court,  upon  vacation. 
reasonable  notice  to  the  parties,  in  the  clerk's  office 
or  at  chambers,  and  in  vacation  as  well  as  in  term, 
to  make  and  direct,  and  award  all  such  process, 
commissions  and  interlocutory  orders,  rules,  and 
other  proceedings,  whenever  Hie  same  are  not  grant- 
able  of  course  according  to  the  rules  and  practice  of 
the  court."1 

Adjournment,  <fcc]  By  the  judiciary  act  of  1789  *  it  original 
is  provided  "That  a  circuit  court  may  be  adjourned  ££ 
from  day  to  day,  by  any  one  of  its  judges,  or  if  none 
are  present,  by  the  marshal  of  the  district,  until  a 
quorum  be  convened."  The  circuit  courts  consisted 
originally  of  two  judges  of  the  supreme  court  and  the 
district  judge,  and  two  of  whom  constituted  a  quo- 
rum.3 But  by  an  act  passed  in  1793,  as  we  have 
seen,  these  courts  were  made  to  consist  of  one 
judge  of  the  supreme  court  and  the  district  judge ; 

1  Act  of  August  23, 1842,  oh.  188,  §5:5  Stat  at  Large,  p.  516.  See, 
also,  Appendix,  Boles  1,  2  and  3,  of  the  Rules  regulating  the  praottoe  of 
the  C.  0.  in  equity,  embodying  and  amplifying  the  abore  recited  pro- 
visions of  this  act. 

*  Ch.  24,  §  7 : 1  8tat  at  Large,  p.  73. 

1  Ibid,  §  4. 
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*abti.  and  the  judge  of  Hie  supreme  court,  in  the  absence 
of  the  district  judge,  was  authorized  to  hold  the 
court  alone. 
To  n«t         By  an  act  passed,  May  19, 1794,1  it  is  provided, 
\j  judge     "  That  a  circuit  court  in  any  district,  when  it  shall 
thaT'"      happen  that  no  justice  of  the  supreme  court  attends 
within  four  days  after  the  time  appointed  by  law  for 
the  commencement  of  the  session,  may  be  adjourned 
to  the  next  stated  term  by  the  judge  of  the  district, 
or,  in  case  of  his  absence  also,  by  the  marshal  of  the 
district."    But  by  the  act  of  April  29,  1802,  as  we 
have  seen,  a  circuit  court  may  be  holden  by  either 
of  the  judges ;  and  the  necessity  of  an  adjournment 
on  account  of  the  absence  of  the  judge  of  the  su- 
preme court  was  thereby  removed,  and  the  appli- 
cability of  the  act  of  1794  was  thus  limited  to  the 
case  of  the  absence  of  both  of  the  judges.    Under 
this  state  of  the  law,  the  act  of  July  4, 1840,*  watf 
^^       passed,  by  which  it  was  enacted.  "  That  whenever  it 
££hnc*  *  shall  so  happen  that  neither  of  the  judges  of  a  circuit 
|*!*!j*i     court  of  the  United  States  shall  attend  at  the  com- 
JJg^     mencement  of  a  session  of  the  said  court,  or  at  the 
£££**      time  appointed  on  any  adjournment  thereof,  to  open 
and  adjourn  the  said  court  in  person,  either  of  the 
said  judges  may,  by  a  written  order  to  the  marshal, 
adjourn  the  court  from  time  to  time,  as  the  case  may 
require,  to  any  time  or  times  antecedent  to  the  next 
stated  term  of  the  said  court ;  and  all  suits,  actions, 
writs,  processes,  recognizances,  and  other  proceed- 
ings pending  in  such  court,  or  returnable  to,  or  to  be 
acted  upon  at  such  court,  shall  have  day  and  be  re- 
turnable to,  and  be  heard,  tried,  and  determined,  at 
such  adjournment  or  adjournments,  in  the   same 

»Ch. 32 : 1  Stat  at  Urge,  p.  869. 
•  Ch.  43:  5  Stat  at  Large,  p.  892. 
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maimer  and  with  the  same  effect  as  if  the  said  court  chap.  7. 
had  been  duly  opened  and  held  at  the  commence- 
ment of  such  session,  or  other  day  appointed  there- 
for ;  and  all  persons  bound  or  required  to  appear  at 
said  court,  either  as  jurymen,  witnesses,  parties,  or 
otherwise,  shall  be  bound  and  required  to  attend  at 
such  adjournment  or  adjournments  accordingly." 

I  have  deemed  it  necessary  to  enumerate  these  ^^f 
several  legislative  provisions  relative  to  the  power  g*  *££>- 
of  adjournment,  on  account  of  the  importance  of **** 
the  subject,  and  because  there  seems  to  be  some 
ground  for  doubt  concerning  the  precise  result  of 
these  various  enactments.  Unquestionably  the  pro- 
vision of  the  judiciary  act  authorizing  one  judge  to 
adjourn  from  day  to  day  till  a  quorum  shall  appear, 
is  wholly  superseded  by  the  subsequent  acts.  It  is 
equally  clear,  also,  that  the  provision  of  the  act  of 
1794,  authorizing  the  district  judge  to  adjourn  the 
court  to  the  next  stated  term  on  account  of  the  non- 
attendance  of  the  justice  of  the  supreme  court,  is 
also  in  like  manner,  superseded.  But  whether  the 
authority  given  to  the  marshal  by  that  act  is  taken 
away,  is  a  question  which  may  admit  of  doubt. 

It  may  be  that  congress  intended  by  the  act  of 
1840,  to  supersede  and  thus  indirectly  to  repeal  all 
existing  regulations  on  the  subject.  But  the  act 
contains  no  repealing  clause,  and  its  provisions  are 
not  repugnant  to  those  of  the  act  of  1794.  The  bet- 
ter opinion,  therefore,  seems  to  be,  that  the  power 
given  by  this  act  to  the  marshal,  still  existed  The 
authority  expressly  given  to  this  officer,  is  that  of  ad- 
journing the  court  to  the  next  stated  term,  in  case  of  the 
non-attendance  of  either  of  the  judges  within  four 
days  after  the  time  appointed  by  law  for  the  com- 
mencement of  the  court.  But,  as  incidental  to  this 
authority,  an  implied  power  is  also  probably,  given  to 

14 
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PABTL  the  marshal  to  open  and  adjourn  the  court  from  day 
to  day  during  the  four  days,  and  it  seems  advisable 
for  him  to  do  so.  The  act  of  1840  authorizes  the 
marshal  to  act  only  in  pursuance  of  a  written  order 
of  one  of  the  judges,  for  the  adjournment  of  thd  court 
to  some  day,  to  be  specified  in  the  order,  prior  to  the 
next  stated  term.1 
inoMeof  By  the  act  of  February  25, 1799,*  when  a  "contar 
™D    0UM  gious  disease  shall  render  it  hazardous"  to  hold  a  cir- 


adjonrned. 


held  elm-  cuit  or  district  court  at  the  place  prescribed  by  law, 
order  of  lie  the  district  judge  is  authorized  to  designate  some 
'***'  other  place  within  the  district  for  holding  such  court, 
and  for  that  purpose  to  issite  his  order  to  the  marshal 
of  the  district,  who  is  required  to  "  make  publica- 
tion thereof,  in  one  or  more  public  papers  printed  at 
the  place  by  law  appointed  for  holding  the  same, 
from  the  time  of  receiving  such  order,  until  the  time 
by  law  prescribed  for  commencing'  the  said  ses- 
sions."8 
Or  may  b«  And  by  the  act  of  January  18, 1839/  it  is  enact- 
ed "  That  the  judges,  or  some  one  of  them,  of  the 
circuit  court  of  the  United  States,  shall  have  power 
to  direct  the  said  courts  to  be  adjourned  over  to  some 
future  day,  designated  in  a  written  order  to  the 
clerk  of  either  of  the  said  courts,  whenever  there  is 

1  See  note  *  p.  102,  relative  to  the  Distriot  of  Kentuoky. 

•  Ch.  12,  §  7:  1  Stat,  at  Large,  p.  619. 

•  By  this  aet  (§  5)  it  if  also  humanely  declared  that  it  shall  be  lawful 
for  the  "judge  of  any  distriot  court  of  the  United  States,  within  whose 
distriot  any  oontagious  or  epidemio  disease  shall  at  any  time  prevail,  so 
as  in  his  opinion  to  endanger  the  life  or  lives  of  any  person  or  persons 
oonfined  in  the  prison  of  snoh  distriot,  in  pursuance  of  any  law  of  the 
United  States,  to  direct  the  marshal  to  cause  the  person  or  persons  oon- 
fined as  aforesaid,  to  be  removed  to  the  adjacent  prison  where  snoh 
disease  does  not  prevail,  there  to  be  confined,  until  he,  she  or  they  may 
safely  be  removed  back  to  the  place  of  their  first  confinement,  whioh 
removals  shall  be  at  the  expense  of  the  United  States." 

•  Ch.  3,  §  9 :  5  Stat  at  Large,  p.  313. 
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a  dangerous  and  general  disease  at  the  place  where  the  CHAP 7* 
court  is  usually  holden ;  and  the  adjournment  over 
by  the  clerk,  in  the  absence  of  the  judges,  shall  have 
the  same  force  and  effect  as  if  the  judges  had  been 
present" 

.  The  courts  of  the  United  States  have  power  to  coutt 
adjourn  to  a  distant  day,  and  not  merely  from  day  a^oorned 
to  day.    Thus,  when  the  circuit  court  for  the  Dis-  day. 
trict  of  Columbia,  having  continued  to  sit  regularly 
from  the  commencement  of  its  session  in  April,  un- 
til the  16th  of  May,  adjourned  to  the  fourth  Monday 
of  June  following,  and  then  resumed  and  continued 
its  sessions ;  the  adjournment  was  held  to  be  a  legal 
continuation  of  the  April  term;  and  to  adjourn  in 
this  manner  was  said  to  be  a  power  common  to  all 
courts,  not  restrained  in  this  respect  by  express  law. 
6  Wheaton,  106. 
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OF    THE    ORIGINAL    JURISDICTION    OF    THE    CIRCUIT 

COURTS. 

The  Constitution,  as  we  have  seen,  defines  the 
judicial  power  of  the  United  States-f  designates  one 
tribunal  through  which  it  is  to  be  exerted,  and  vests 
a  portion  of  it  absolutely  in  that  tribunal ;  but  con- 
fides every  thing  else  relating  to  the  subject,  to  the 
wisdom  of  congress. 

What  other  courts  should  be  established — in  what 
proportions,  and  under  what  modifications,  the  judi- 
cial power  should  be  distributed  among  them — were 
points  to  be  determined  by  laws  enacted  in  pursuance 
of  the  constitution. 

To  these  laws,  therefore,  and  to  the  judicial  expo- 
sitions they  have  received,  recourse  must  be  had,  to 
ascertain  the  jurisdiction  of  the  circuit  and  district 
courts. 

The  original  jurisdiction  with  which  congress  saw 
fit,  at  the  outset,  to  invest  the  circuit  courts,  is  de- 
scribed chiefly  in  the  11th  section  of  the  organic  act 
of  September  24, 1789,  as  follows : 

"  Sec.  11.  And  be  it  further  enacted,  That  the  circuit*  of 
the  United  States  shall  hare  original  cognizance,  concurrent 
with  the  courts  of  the  several  States,  of  all  suits  of  a  civil 
nature  at  common  law  or  in  equity,  where  the  matter  in  dis- 
pute exceeds,  exclusive  of  costs,  the  sum  or  value  of  five 
hundred  dollars,  and  the  United  States  are  plaintiffs  or  peti- 
tioners ;  or  an  alien  is  a  party,  or  the  suit  is  between  a  citizen 
of  the  state  where  the  suit  is  brought,  and  a  citizen  of  another 
state.  And  shall  have  exclusive  cognizance  of  all  crimes  and 
offenses  cognizable  under  the  authority  of  the  United  States, 
except  where  this  act  otherwise  provides,  or  the  laws  of  the 
United  States  shall  otherwise  direct,  and  concurrent  jurisdic- 
tion with  the  district  courts  of  the  crimes  and  offenses  cogni- 
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able  therein.    Bat  no  person  shall  be  arrested  in  one  district  CHAP.S. 
for  trial  in  another,  in  any  civil  suit  before  a  circuit  or  dis- 
trict court.    And  no  civil  suit  shall  be  brought  before  either  No  person 
of  said  courts  against  an  inhabitant  of  the  United  States,  by  %meu>& 
any  original  process  in  any  other  district  than  that  whereof  J^JjJjJ  m 
he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  district  ina 

...  civil  tint, 

of  serving  the  writ ;  nor  shall  any  district  or  circuit  court  &c. 
have  cognizance  of  any  suit  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action  in  favor  of  an  as-  Assignee's 
aignee,  unless  a  suit  might  have  been  prosecuted  in  such  2tion  re- 
court  to  recover  said  contents  if  no  assignment  had  been  Btrictod- 
made,  except  in  cases  of  foreign  bills  of  exchange.    And  the 
circuit  court  shall  also  have  appellate  jurisdiction  from  the 
district  courts  under  the  regulations  and  restrictions  herein- 
after provided."1 

Subsequent  laws  have  considerably  enlarged  the  SS^f!* 
jurisdiction  specified  in  this  section,  by  abolishing  Jjjjje*. 
the  limitations  in  point  of  amount  in  several  descrip-  JJjJ^i0 
tions  of  cases,  and  by  the  jurisdiction  attending  to  *£*" of 
additional  ones.  An  act  of  March  3, 1815,  does  both,  ggEyj* 
though  in  terms  rather  indirect.   It  enacts  "That  the  m  p™?1  °* 

^°  amount 

district  courts  of  the  United  States  shall  have  cogni-  abolished. 
zance,  concurrent  with  the  courts  and  magistrates  of 
the  several  states,  and  the  circuit  courts  of  the  United 
States,  of  all  suits  at  common  law,  where  the  United 
States,  or  any  officer  thereof,  under  the  authority  of  an 
act  of  Congress,  shall  sue,  although  the  debt  claimed, 
or  other  matter  in  dispute,  shall  not  amount  to  one 
hundred  dollars"*  This  act  came  under  the  review  of 
the  Supreme  Court  in  The  Post  Master  General  v. 
Early  et  of.  (12  Wheat,  136),  and  was  held  sufficient 
to  confer  upon  the  circuit  courts  jurisdiction  of  cases 

* Ch.  20 :  1  Stat,  at  Large,  p.  7ft.  The  12th  geotion,  authorising  the 
removal  of  suite  from  the  State  courts,  and  extending  the  Jurisdiction 
of  the  oirooit  courts  to  certain  controversies  concerning  the  title  to  lands, 
will  be  noticed  presently. 

1  Ch.  101,  §  4 :  3  Stat,  at  Large,  p.  244.  The  limitation  in  the  district 
#100. 
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fabt  1.  in  which  an  officer  of  the  United  States  shall  sue, 

and  upon  the  same  grounds  must  be  considered  as 

abolishing  the  restriction  in  point  of  amount  in  both 

cases. 

juristic-        By  the  act  of  March  2, 1833,  "fwrther  to  provide  for 

cub  courts  the  collection  of  duties  on  imports"1  it  is  provided, 

to  ail  cases  "  That  the  jurisdiction  of  the  circuit  courts  of  the 

S^d^the   United  States  shall  extend  to  all  cases  in  law  or 

laws? and   equity,  arising  under  the  revenue  laws  of  the  United 

drag^s     States,  for  which  other  provisions  are  not  already 

incurred  in,..,  j    •«  i_ii  • 

their  main,  made  by  law ;  -  and  if  any  person  shall  receive  any 
injury  to  his  person  or  property  for  on  account  of  any 
act  by  him  done  under  any  law  of  the  United  States, 
for  the  protection  of  the  revenue  or  the  collection  of 
duties  on  imports,  he  shall  be  entitled  to  maintain 
suit  for  damage  therefor,  in  the  circuit  court  of  the 
United  States,  in  the  district  where  the  party  doing 
the  injury  may  reside  or  shall  be  found."  The  ju- 
risdiction here  conferred,  it  will  not  fail  to  be  ob- 
served, is  of  great  importance,  and  does  not  depend 
upon  the  citizenship  of  the  parties  or  the  amount  in 
controversy. 
Garnishee  By  the  act  of  April  20, 1818,'  it  is  enacted,  that 
snh^hr111  in  any  suit  or  action  which  shall  be  hereafter  insti- 
states  tuted  by  the  United  States  against  any  corporate  body 
oM^n-  for  the  recovery  of  money,  upon  any  bill,  note  or 
other  security,  it  shall  be  lawful  to  summon  as  gar- 
nishees, the  debtors  of  such  corporation ;  and  it  shall 
be  the  duty  of  any  person,  so  summoned,  to  appear 
in  open  court,  and  depose  in  writing,  to  the  amount 
which  he  or  she  was  indebted  to  the  said  corporation, 
at  the  time  of  the  service  of  the  summons,  and  at  the 
time  of  making  such  deposition ;  and  it  shall  be  law- 
ful to  enter  up  judgment  in  favor  of  the  United 

1  Ch.  57,  §2:4  Stat,  at  Urge,  p.  632. 
•eh.  88,  §§  8, 9, 10:  3  Stat,  at  Large,  p.  441. 
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States,  for  the  sum  admitted  by  such  garnishee  to  chap,  s. 
be  due  to  the  said  corporation,  in  the  same  manner 
as  if  it  had  been  due  and  owing  to  the  United  States : 
Provided,  that  no  judgment  shall  be  entered  against 
any  garnishee,  until  judgment  shall  have  been  ren- 
dered against  the  corporation  defendant  to  the  said 
action,  nor  until  the  sum  in  which  such  garnishee 
may  stand  indebted  be  actually  due.  That  when  any 
person  summoned  as  garnishee,  shall  depose  in  open 
court,  that  he  or  she  is  not  indebted  to  such  corpora- 
tion, nor  was  not  at  the  time  of  the  service  of  the 
summons,  it  shall  be  lawful  for  the  United  States  to 
order  an  issue  upon  siich  demand ;  and  if,  upon  the 
trial  of  such  issue  a  verdict  shall  be  rendered  against 
such  garnishee,  judgment  shall  be  entered  in  favor 
of  the  United  States,  pursuant  to  such  verdict,  with 
costs  of  suit.  That  if  any  person  summoned  as  gar* 
nishee  under  the  provisions  of  this  act  shall  Ml  to 
appear  at  the  term  of  the  court  to  which  he  has  been 
summoned,  he  shall  be  subject  to  attachment  for  con- 
tempt of  the  court. 

By  the  "  act  to  regulate  the  collection  of  duties  of  Deben- 
imports  and  tonnage,"  passed  March  2, 1799,1  it  is 
made  the  duty  of  the  collectors  in*  certain  cases  to 
grant  certificates,  called  debentures,  certifying  that  the 
sums  therein  mentioned  are  due  from  the  United 
States,  payable  at  the  office  of  such  (Collector,  to  the 
persons  therein  named  or  order.  These  debentures 
are  also  declared  to  be  negotiable  by  indorsement 
and  delivery,  and  "  the  possessor  or  assignee  "  thereof 
is  authorized  upon  their  non-payment  by  the  collec- 
tor, to  maintain  suits  thereon  against  any  indorser, 
in  the  proper  circuit  or  district  court.  In  this  case 
also,  as  well  the  amount  in  dispute  as  the  character 

1  Ch.  22,  §  80 : 1  Stat,  at  Large,  p.  627. 
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parti,  of  the  parties  is  unimportant  to  the  question  of  juris- 
diction. 

soitaby        By  the  " act  to  incorporate  the  subscribers  to  the 

tfcPmttti  Bank  of  the  United  States,"  passed  April  10,  1816,* 
the  President,  Directors  and  Company  of  the  said 
bank,  are  authorized  and  rendered  liable  "to  sue 
and  be  sued,  plead  and  be  impleaded,  answer  and  be 
answered,  defend  and  be  defended,  in  all  state  courts 
having  competent  jurisdiction,  and  in  any  cvrowit 
court  of  the  United  States" 

And  here  again  it  will  be  perceived  the  jurisdiction 
is  independent  of  the  amount  in  controversy,  and  of 
the  citizenship  of  the  parties. 

circuit  Similar  acts  have  been  passed  with  respect  to  suits 

court  to  r  r 

farauii-  arising  under  the  patent  and  copyright  acts. 
jurisdiction  By  the  judiciary  act  patentees  and  authors  were 
under  left  upon  the  same  footing  as  suitors  in  general ;  their 
copyright  right  to  sue  in  the  circuit  courts  depending  on  citizen- 
ship and  the  amount  in  controversy.  But  theirs 
being  cases  "  arising  under  the  constitution  and  laws 
of  the  United  States,"  congress  had  power  to  bring 
them  within  the  jurisdiction  of  the  circuit  courts  with- 
out regard  either  to  amount  or  to  citizenship.  This 
was  done  by  an  act  of  February  15, 1819,  giving  to 
the  circuit  courts  original  jurisdiction  "as  well  in 
equity  as  in  law  of  aU  actions,  suits,  controversies, 
and  cases  arising  under  any  law  of  the  United  States, 
granting  or  confirming  to  authors  and  inventors  the 
exclusive  right  to  their  respective  writings,  inven- 
tions and  discoveries ; "  with  power,  at  the  suit  of 
any  party  aggrieved,  "  to  grant  injunctions,  according 
to  the  course  and  principles  of  courts  of  equity,  to 
prevent  the  violation  of  the  rights  of  any  authors  or 
inventors,  secured  to  them  by  any  laws  of  the  United 
States,  on  such  terms  and  conditions  as  the  said 

1  Ch.  44,  §  7 :  3  Stat,  at  Largt,  p.  268. 
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courts  may  deem  fit  and  reasonable."1  This  act  has  chapjb. 
been  superseded  and  repealed,  with  respect  to  copy- 
rights, by  the  copyright  act  of  February  3, 1831,  ch. 
16  (4  Stat,  at  Large,  436) ;  and  with  respect  to  patent 
rights,  by  the  patent  act  of  July  4, 1836,  ch.  357  (5 
Stat,  at  Large,  117),  both  of  which,  however,  incorpo- 
rate and  re-enact  Hie  above  mentioned  provisions  of 
the  act  of  1819. 

By  a  subsequent  act  the  courts  of  the  United  Mom- 
States  are  expressly  empowered  to  grant  injunctions,  Bcnpta* 
in  like  manner,  according  to  the  principles  of  equity, 
to  restrain  the  unauthorized  publication  of  any  marm- 
scripL2 

1  Act  of  February  15, 1819,  oh.  19  :  3  Stat  at  Large,  p.  481. 

■  The  subject  of  the  copyrights  is  one  of  considerable  Interest,  and 
its  importance  is  daily  increasing.  In  pursuance  of  the  power  expressly 
delegated  by  the  constitution  to  congress^for  that  purpose,  an  act  was 
passed  at  the  first  session  of  that  body  "for  the  encouragement  of 
learning,  by  securing  the  copies  of  maps,  chart*  and  books  to  the  authors 
and  proprietors  of  suoh  oopies,  during  the  terms  therein  mentioned." 
(Act  of  May  31, 1790 :  1  id.,  p.  121)  This  act  embraced  only  the  pro- 
ductions named  in  the  title,  and  secured  (or  was  intended  to  secure)  to 
the  author  (being  a  citisen  or  resident  of  the  United  States,)  and  to  his 
executors,  administrators  and  assigns,  the  exclusive  right  to  publish 
and  sell  the  same  during  the  period  of  fourteen  years ;  and  if  at  the  ex- 
piration of  that  period  the  author  should  still  be  living,  and  a  citizen  or 
resident  of  the  United  States,  then,  upon  certain  conditions,  for  the 
further  term  of  fourteen  years. 

On  the  29th  of  April,  1802,  a  supplemental  act  was  passed,  extending 
the  benefits  of  the  foregoing  act  to  the  "arts  of  designing,  engraving 
and  etching,  historical  and  other  prints."  2  id.,  p.  171. 

The  act  of  February  3, 1831,  in  addition  to  books,  maps,  charts,  prints, 
and  engravings,  embraces  also  musical  compositions.  But  the  most 
important  alteration  introduced  by  it  consists  in  the  extension  of  the 
period  of  the  exclusive  enjoyment  to  twenty-eight  instead  of  fourteen 
years,  and  in  the  right  conferred  upon  the  widow  and  children  of  the 
author,  in  case  of  his  death  before  the  expiration  of  the  first  term,  to 
renew  the  copyright  for  fourteen  years  longer,  in  the  same  manner  as 
the  author  himself  may  do  if  living.  These  liberal  and  just  provisions 
are  also  extended  to  existing  oopyrights,  dating  from  the  time  of  their 

15 
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pabti.      A  power  of  considerable  importance  has  been  con- 
To  enforce  ferred  on  the  circuit  and  district  courts,  and  also  on 

SWBTQB  Ol 

eontuis.  the  commissioners  to  take  affidavits  and  acknow- 
ledgments of  bail,  &c,  &c,  designed  more  folly  to 
effectuate  certain  treaty  stipulations  with  foreign 
powers.  The  preamble  to  the  act  for  this  purpose, 
recites  a  provision  contained  in  a  treaty  between  the 
United  States  and  Prussia,  provisions  similar  in  sub- 
stance being  also  contained  in  treaties  with  some 
other  foreign  powers,  that  the  consuls,  vice-consuls, 
and  commercial  agents  of  the  respective  parties, 
"  shall  have  the  right  as  such,  to  sit  as  judges  and 
arbitrators  in  such  differences  as  may  arise  between 
the  captains  and  crews  of  the  vessels  belonging  to 
the  nation  whose  interests  are  committed  to  their 
charge,  without  the  interference  of  the  local  authori- 
ties, unless,"  &&  And  it  is  therefore  enacted  that 
the  district  courts  and  circuit  courts  of  the  United 
States,  and  the  commissioners  shall  have  full  autho- 
rity, on  the  application  of  any  such  consuls,  or  vice- 
consuls,  or  commercial  agents,  for  assistance  to  carry 
into  effect  the  award,  arbitration  or  decree  of  such 
consul,  &c.,  to  issue  all  proper  remedial  process,  mesne 
^tnd  final,  to  carry  into  full  effect  such  award,  &c, 
and  to  enforce  obedience  thereto,  by  imprisonment 
in  the  common  jail,  or  other  place  in  the  district, 
where  the  United  States  may  lawfully  imprison  per- 

entry.  This  act  was  designed  wholly  to  supersede  the.  two  former  acta 
of  1790,  and  1802,  and  expressly  repeals  them;  saying  only  such  rights 
as  had  already  been  acquired  under  them.  It  accordingly  provides 
remedies  for  any  invasion  of  the  exclusive  rights  intended  to  be  secured 
by  it.  But  in  this  respect  it  adopts,  substantially,  the  provisions  of  the 
two  former  acts.  It  denounces  forfeiture  and  penalties;  the  one  moiety 
thereof  to  the  use  of  the  United  Statu;  and  "  to  be  recovered  in  any  court 
hewing  competent  jurisdiction  thereof"  These  remedies,  in  point  of 
form,  were  originally  borrowed  from  the  laws  of  England.  Whether  it 
was  wise  to  adopt  and  thus  continue  them,  may  be  doubted.  It  is 
believed  they  will,  in  practice,  be  found  inconvenient  and  embarrassing. 
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sons  arrested  under  their  authority ,  until  such  award,  chap.  8. 
&c,  shall  be  complied  with,  or  the  parties  shall  be 
otherwise  discharged  therefrom,  by  the  consent  in 
writing  of  such  consul,  &c,  or  his  successor,  or  by 
authority  of  his  government.1 
The  process  act  of  May  8, 1792,  empowers  all  the  To  alter 

the  forms 

courts  of  the  United  States  to  make,  and  the  Supreme  of  process 

and  prooe- 

court  to.  prescribe,  such  alterations  in  the  forms  of  dure. 
writs,  executions  and  other  process,  except  their  style, 
and. in  the  forms  and  modes  of  proceeding,  as  they 
shall  in  their  discretion  respectively  deem  expedient.8 

For  the  statutable  authority  of  the  circuit  courts  to  Power  to 
issue  writs  of  scire  facias,  'habeas  corpus,  ne  exeat,  in-  InakeToies 
junction,  and  "all  other  writs  which  may  be  necessary  new^SaL. 
for  the  exercise  of  their  jurisdiction  and  agreeable  to 
the  principles  and  usages  of  law,"  and  for  the  restric- 
tions upon  the  exercise  of  that  authority,  as  also  for 
power  to  punish  for  contempts,  make  rules,  grant  new 
trials,  &c,  see  pp.  71-74. 

Lastly,  it  remains  now  to  bring  to  the  notice  of  the  Bemovais 

from  state 

reader  the  important  provisions  of  the  12th  section  waxu. 
of  the  judicial  act.  In  the  first  place  it  prescribes  a 
mode  by  which  the  jurisdiction  conferred  by  the  11th 
section,  of  suits  to  which  an  alien  is  a  party,  and 
suits  between  citizens  of  different  States,  may  be 
made  effective,  when  such  suits  are  commenced  in  a 
state  court ;  and,  in  the  next  place,  it  makes  the  only 
provision  which  congress  has  yet  seen  fit  to  make, 
for  the  purpose  of  giving  effect  to  the  constitutional 
grant  of  judicial  power  over  "  controversies  between 
citizens  of  the  same  state  claiming  lands  under  grants 
from  different  states" — thus  superadding  another  dis- 
tinct branch  of  jurisdiction  to  those  specified  in  the 
preceding  section.    It  is  in  the  following  words : 

1  Act  of  August  8, 1846,  oh.  105 :  9  Stat,  at  Large,  p.  78. 
*  Ch.  36,  §  2:  1  Stat  at  Large,  p.  276. 
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parti.  «Sec.  12.  And  be  it  further  enacted,  That  if  a  writ  be 
Suite  commenced  in  any  state  court,  against  an  alien,  or  by  a  eUt- 
aliens  or  &n  of  the  state  in  which  the  suit  is  brought  against  a  citizen 
cttMnBof  °f  an°ther  state,  and  the  matter  in  dispute  exceeds  the  afore- 
different  gaifl  flum  or  yalue  of  five  hundred  dollars,  exclusive  of  costs, 

states.  ^  ~* 

to  be  made  to  appear  to  the  satisfaction  of  the  court,  and  the 
defendant  shall,  at  the  time  of  entering  his  appearance  in 
such  state  court,  file  a  petition  for  the  removal  of  the  cause 
for  trial  into  the  next  circuit  court,  to  be  held  in  the  district 
where  the  suit  is  pending,  or  if  in  the  district  of  Maine,  to 
the  district  court  next  to  be  holden  therein,  or  if  in  Ken- 
tucky district,1  to  the  district  oourt  next  to  be  holden  therein, 
and  offer  good  and  sufficient  surety  for  his  entering,  in  such 
court,  on  the  first  day  of  its  next  session,  copies  of  said  process 
against  him,  and  also  for  his  there  appearing  and  entering 
special  bail  in  the  cause,  if  special  bail  was  originally  requi- 
site therein,  it  shall  then  be  the  duty  of  the  state  oourt  to 
accept  the  surety,  and  proceed  no  further  in  the  cause ;  and 
any  bail  that  may  have  been  originally  taken  shall  be  dis- 
charged ;  and  the  said  copies  being  entered  as  aforesaid,  in 
such  court  of  the  United  States,  the  cause  shall  there  proceed 
in  the  same  manner  as  if  it  had  been  brought  there  by  origi- 
nal process.  And  any  attachment  of  the  goods  or  estate  of 
the  defendant,  by  the  original  process,  shall  hold  the  goods  or 
estate  so  attached,  to  answer  the  final  judgment,  in  the  same 
manner  as  by  the  laws  of  the  state  they  would  have  been 
holden  to  answer  final  judgment,  had  it  been  rendered  by  the 
court  in  which  the  suit  commenced." 

Thus  far,  it  will  be  perceived,  the  civil  jurisdiction 
conferred  depends  wholly  upon  the  character  of  the 
parties  and  the  amount  in  dispute. 
suits  con-       But  this  section,  also  further  enacts,  that  "  if  in 

earning 

title  to      any  action  commenced  in  a  state  court,  the  title  of 

lands  be-     '       *  J 

tween  citi-  land  be  concerned,  and  the  parties  are  citizens  of  the 
mme  state,  same  state,  and  the  matter  in  dispute  exceeds  the  sum 

1  The  districts  of  Maine  and  Kentucky  were  by  this  act  excepted  from 
the  circuits,  and  the  district  courts  therein,  invested  with  the  original 
jurisdiction  of  the  circuit  courts. 
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or  value  of  five  hundred  dollars,  exclusive  of  costs,  chap.  8. 
the  sum  or  value  being  made  to  appear  to  the  satis- 
faction of  the  court,  either  party,  befpre  the  trial, 
shall  state  to  the  court,  and  make  affidavit,  if  they 
require  it,  that  he  claims  and  shall  rely  upon  a  right 
or  title  to  the  land,  under  grant  from  a  state,  other 
than  that  in  which  the  suit  is  pending,  and  produce 
the  original  grant,  or  an  exemplification  of  it,  except 
where  the  loss  of  public  records  shall  put  it  out  of 
his  power,  and  shall  move  that  the  adverse  party 
inform  the  court  whether  he  claims  a  right  or  title  to 
the  land  under  a  grant  from  the  state  in  which  the 
suit  is  pending,  the  said  adverse  party  shall  give  such 
information,  or  otherwise  not  be  allowed  to  plead 
such  grant,  or  give  it  in  evidence  upon  the  trial;  and 
if  he  informs  that  he  does  claim  under  such  grant, 
the  party  claiming  under  the  grant  first  mentioned, 
may  then,  on  motion,  remove  the  cause  for  trial  to 
the  next  circuit  court  to  be  holden  in  such  district,  or 
if  in  the  district  of  Maine,  to  the  court  to  be  holden 
next  therein,  or  if  in  Kentucky  district,  to  the  court 
to  be  holden  next  therein ;  but  if  he  is  the  defendant, 
he  shall  do  it  under  the  same  regulations  as  in  the 
before  mentioned  case  of  the  removal  of  a  cause  into 
such  court  by  an  alien :  and  neither  party  removing 
the  cause,  shall  be  allowed  to  plead,  nor  give  evidence 
of  any  other  title  than  that  by  him  stated  as  afore- 
said, as  the  ground  of  his  claim." 

With  respect  to  the  last  description  of  cases,  it  will 
be  observed,  the  jurisdiction  is  founded  entirely 
upon  the  nature  of  Hie  controversy  and  the  amount  in 
dispute. 

It  will,  doubtless,  also,  occur  to  the  student,  that 
this  is  an  ingeniously  devised  if  not  indeed  the  only 
unexceptionable  mode  of  giving  effect  to  the  consti- 
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pabti.  tational  giant  of  jurisdiction  over  "controversies 

between  citizens  of  the  same  state,  claiming  lands 

under  grants  of  different  states.'9 

1833*  Tte  right  ol?  removal  from  state  courts  has,  by  the 

suit*  in     act  of  March  2, 1833,  been  extended  to  another  de- 

state  courts 

for  act.     scription  of  cases,  viz. :  those  in  which  any  officer  of 

done,  dtc, 

under  rev-  the  United  States,  or  other  person  is  sned  in  a  state 

enue  laws 

»»yt*      court  for  or  on  account  of  any  act  done  under  the 

removed. 

revenue  laws  of  the  United  States,  or  under  color 
thereof,  or  for  or  on  account  of  any  right,  authority 
or  title,  set  up  or  claimed  by  such  officer  or  other  per- 
son, under  any  such  law  of  the  United  States.1 

This  enactment  composes  a  part  of  the  act  before 
referred  to  in  treating  of  the  power  of  the  national 
judges  to  grant  the  writ  of  habeas  corpus,  as  having 
grown  out  of  a  course  of  proceeding  on  the  part  of 
a  state,  hostile  to  €he  government  of  the  Union.  The 
act  accordingly  proceeds,  in  the  section  above  men* 
tioned  and  that  immediately  following,  to  provide 
with  great  minuteness  against  the  consequences  of  a 
refusal  by  the  state  court  to  lend  its  aid  for  the  remo- 
val of  a  cause  or  to  surrender  its  jurisdiction.  For 
the  same  reason  the  petition  for  removal  in  these 
cases,  verified  by  affidavit  and  a  certificate  from  an 
attorney  or  counselor  at  law,  is  to  be  presented,  not 
to  the  state  courts,  but  to  the  circuit  court  In  this 
description  of  cases  the  right  of  removal  is  conferred 
without  regard  to  the  amount  in  controversy. 

By  an  act,  to  which,  in  two  antecedent  notes,  I 
have  already  had  occasion,  for  other  purposes,  to 
refer,  and  which  it  is  to  be  hoped  will  soon  be  ren- 
dered obsolete,  provision  is  made  for  the  removal 
from  state  courts,  on  the  prayer  of  the  defendant,  of 
still  another  description  of  cases ;  viz.:  those  in  which 

1Ch.67,  §3:  4  Stat  at  Large,  632. 
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"any  suit  or  prosecution,  civil  or  criminal,  has  been  char.  8. 
or  shall  be  commenced  in  any  state  court  against  any 
officer,  civil  or  military,  or  against  any  other  person, 
for  any  arrest  or  imprisonment  made,  or  other  tres- 
passes done  or  committed,  or  any  act  omitted  to  be 
done,  at  any  time  during  the  present  rebellion,  by 
virtue  or  under  color  of  any  authority  derived  from 
or  exercised  by  or  under  the  President  of  the  United 
States,  or  any  act  of  congress."  The  act,  like  that 
of  '33,  prescribes  at*  length  the  means  by  which  it  is 
to  be  rendered  effective.  It  proceeds  a  step  farther, 
also,  and  provides  for  the  removal,  by  either  party, 
of  all  such  suits  or  prosecutions  in  which  final  judg- 
ment shall  have  been  rendered  by  the  state  court, 
except  a  judgment  of  acquittal  in  a  criminal  prose- 
cution, and  upon  such  removal  the  cause  is  to  be 
retried  in  the  circuit  court  as  if  no  trial  had  already 
been  had  in  the  state  court.1 

Having  pointed  out  the  sources  of  whence  the 
original  jurisdiction  of  the  circuit  courts  is  derived,  I 
propose  in  the  next  place,  to  bring  under  review  cer- 
tain General.  Principles  affecting  it  in  the  aggre- 
gate, and,  lastly,  to  treat  summarily  of  the  several 
parts  of  which  it  consists. 

In  denominating  the  courts  to  be  ordained  and  JjJjJ^ 
established  by  congress  "  inferior  courts,"  the  consti-  «romt  and 
tuition  is  to  be  understood  as  speaking  of  them  only  court?  are 
in  their  relation  to  the  supreme  court  as  an  appellate  «*>*■• 
tribunal.    But,  in  the  technical  sense  of  these  terms, 
they  are  not  inferior  courts.'    In  the  language  of 

1  Act  of  March  39 1863,  oh.  81,  §  5 :  12  Stat  at  Large,  p.  756. 

*  8taley  ▼.  Tkt  Bank  of  AmerUa,  4  Dallas,  11 ;  Kemp's  Lessee  y. . 
.Kennedy,  5  Craneh,  185 ;  Kennedy  v.  The  Bank  of  Georgia,  8  Howard,  586, 
611.  One  of  the  powers  confided  to  congress  by  the  eighth  section  of  the 
1st  Artlole  of  the  constitution,  is  "  to  constitute  tribunals  inferior  to  the 
supreme  court."  In  this  same  sense,  doubtless,  it  was  that  the  word 
"inferior"  was  used  in  §  1  of  art.  3,  ordaining  that  the  Judicial  power 
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part  i.  Chief  Justice  Ellsworth,  therefore,  in  the  first  of 
the  above  cited  cases,  "their  proceedings  are  not 
subject  to  the  scrutiny  of  those  narrow  rules,  which 
the  caution  or  jealousy  of  the  courts  at  Westminster, 
long  applied  to  courts  of  that  denomination ;  but  are 
entitled  to  as  liberal  intendments  or  presumptions,  in 
favor  of  their  regularity  as  those  of  any  supreme 
court."  They  are,  however,  he  adds,  "of  limited 
jurisdiction;  and  have  cognizance  not  of  cases  gene- 
rally, but  only  of  a  few  specially  circumstanced, 
amounting  to  a  small  proportion  of  the  cases,  which 
an  unlimited  jurisdiction  would  embrace.  And  the 
fair  presumption  is,  (not  as  with  regard  to  a  court 
of  general  jurisdiction,  that  a  cause  is  within  its 
jurisdiction  unless  the  contrary  appears,  but  rather) 
that  a  cause  is  without  their  jurisdiction  tiU  the  con- 
trary appears." 

The  Chief  Justice  then  proceeds  to  deduce  the  fol- 
lowing corollary,  which  has  ever  since  been  rigor- 
ously adhered  to,  and  has  led,  as  the  student  will 
perceive  in  the  sequel,  to  highly  important  practical 
results.  "This  renders  it  necessary,"  he  observes, 
"inasmuch  as  the  proceedings  of  no  court  can  be 
deemed  valid  farther  than  its  jurisdiction  appears, 
or  can  be  presumed,  to  set  forth  upon  the  record  of  a 
circuit  court  the  facts  or  circumstances  which  gwejur 
risdiction,  either  expressly,  or  in  such  manner  as  to 
render  them  certain  by  legal  intendment."  See, 
also,  M'Cormick  v.  SuMvmt,  10  Wheat.,  192. 

But  though,  when  the  jurisdiction  of  the  court  is 
not  shown,  the  judgment  is  erroneous  and  liable  to 
be  reversed  on  error,  yet  It  is  not  a  nullity.  Kennedy 
v.  The  Bank  of  Georgia,  8  Howard,  586,  611. 

should  be  Tested  in  "  one  supreme  oourt,  and  in  such  superior  oourte" 
&s  eongress  might  establish.  The  true  meaning  is,  one  eupreme  oourt 
and  such  other  eourtt  inferior  thtrtto,  £c. 
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The  same  general  fundamental  principle  which  chap.  8, 
has  already  been  stated  as  applicable  to  the  appel-  Jjj**^ 
late  branch  of  the  jurisdiction  of  the  supreme  court,  JJJ^JJJiSf 
is  equally  applicable  to  the  entire  jurisdiction  of  the  oa^n^n_ 
circuit  courts ;  and  is  founded,  indeed,  upon  sub-  JjJjJJJj^ 
gtantially  the  same  reasons.    It  results  in  each  case 
from  the  discretionary  powers  confided  by  the  con- 
stitution to  congress,  over  the  subject. 

The  principle  is  this ;  That  the  circuit  courts  pos- 

■ 

sess  no  powers  except  such  as  both  the  constitution 
and  the  acts  of  congress  concwr  in  conferring  upon 
them.  In  other  words,  to  enable  them  to  act  in  any 
given  case,  it  is  not  sufficient  that  such  case  falls 
within  the  scope  of  the  judicial  power  of  the  United 
States,  as  declared  in  the  constitution,  unless  juris- 
diction over  it  has  also  been  conferred  by  some  act 
of  congress : '  nor,  on  the  other  hand,  is  it  sufficient 
that  the  case  is  thus  embraced  within  some  legisla- 
tive act,  unless  it  also  appears  that  it  belongs  to  one 
of  the  classes  or  descriptions  of  cases  enumerated  in 
the  constitution. 

This  important  doctrine,  though  under  one  of  its 
aspects,  particularly,  it  hap  been  strenuously  con- 
tested, is  now  definitely  settled  upon  the  most  stable 
basis. 

Thus,  though  as  we  have  seen,  it  is  declared  in 
unqualified  terms  by  the  judicial  act  that  the  circuit 
courts  shall  have  original  cognizance  of  all  civil  suits 
where  an  alien  is  a  party:  yet,  inasmuch  as  the  con- 
stitution only  provides  that  the  judicial  power  of  the 
United  States  shall  extend  to  controversies  between 
a  state  or  the  citizens  thereof  and  the  citizens  or  subjects 
of  foreign  states,  it  is  held  that  the  jurisdiction  of 
these  courts  founded  upon  the  alienage  of  a  party,  is 
limited  by  the  constitution  to  the  cases  therein  spe- 
cified ;  and  that  it  does  not  extend  to  suits  between 

16 
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eabti.  aliens.  Mossmm  v.  Wiggmson,  4  Dallas,  11 ;  Hodgson 
y.  Bowerbanky  5  Oranch,  303* 

It  may  not  be  amiss  here  also  to  observe,  that  al- 
though these  decisions  were  made  in  causes  origi- 
nally instituted  in  the  courts  of  the  United  States, 
in  virtue  of  the  11th  section  of  the  judicial  act,  they 
are  equally  applicable  to  causes  removed  from  the 
state  courts  on  the  ground  that  the  defendant  is  an 
alien,  in  virtue  of  the  12th  section ;  which,  though 
in  terms  it  authorizes  the  removal  of  a  suit  "  against 
an  alien"  must,  nevertheless,  in  conformity  with  the 
constitution,  be  limited  to  suits  in  which  a  citizen  is 
plaintiff. 

And  so  upon  the  other  hand,  though  by  the  con- 
stitution the  judicial  power  of  the  United  States  is 
declared  to  extend  to  all  cases  arising  under  the  laws 
of  the  United  States,  yet  congress  having  omitted,  in 
the  act  incorporating  the  former  Bank  of  the  United 
States,  expressly  to  enact  that  suits  brought  by  it 
should  be  cognizable  in  the  circuit  courts,  it  was 
decided  that  they  could  not,  in  virtue  of  this  provision 
of  the  constitution,  exercise  jurisdiction.  Bank  of  the 
United  States  v.  Deveaux,  5  Oranch,  61. 

So,  also,  in  the  case  of  M 'Into/re v.Wood*  7  Oranch, 
504,  it  was  held  that  the  circuit  courts  have,  no  au- 
thority to  grant  a  mandamus  to  a  ministerial  officer 
of  the  United  States  to  compel  him  to  perform  an 
official  act  enjoined  upon  him  by  the  laws  of  the 
United  States;  because  the  authority  conferred  by 
congress  upon  these  courts,  to  issue  this  writ,  is 
not  extended  in  terms  beyond  those  cases  in  which 
if  is  necessary  for  the  exercise  of  their  acknowledged 
jurisdiction,1 

1  The  same  reason  would  forbid  the  taming  of  the  writ  of  mandamus, 
except  under  the  limitations  mentioned,  by  the  district  courts.  It  has 
been  seen  [ante,  p.  14,)  that  the  power  of  the  supreme  oourt  to  issue 
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And,  again,  in  the  case  of  Livingston  et  al.  v.  Van  chapes. 
Ingen  et  al.  (1  Paine,  45),  (decided  before  the  act  of 
15th  February,  1819),  it  was  held  by  Judge  Living- 
ston that  the  circuit  court  had  no  jurisdiction  in 
equity  upon  a  bill  to  restrain  the  infringement  of 
lights  secured  by  letters  patent;  because  no  such 
jurisdiction  had  then  been  conferred  by  congress* 

So,  too,  although  the  judicial  power  of  the  United 
States  as  defined  in  the  constitution,  is  extensive 
enough  to  embrace  many  common  law  offenses  not 
enumerated  in  any  act  of  congress,  still  it  must  now 
be  considered  as  settled,  in  conformity  with  the  de- 
cision of  the  supreme  court  in  the  case  of  The  United 
States  v.  Hudson  &  Goodwin,  7  Oranch,  32,  that  the 
national  courts  can  take  cognizance  only  of  such  as 
are  expressly  provided  for  by  the  statutes  of  the 
United  States.  And  though  by  the  constitution,  theT 
judicial  power  of  the  United  States  is  declared  to 
extend  to  all  cases  of  admiralty  and  maritime  juris- 
diction, yet  no  other  offenses  of  this  description  are 
cognizable  in  their  courts,  except  such  are  specified 
bylaw.  United  States  v.  Benin*,  3  Wheat,  336.  See, 
also,  United  States  v.  WQfberger,  5  Wheat,  76. 

In  fact,  congress,  in  legislating  upon  this  subject, 
while  they  have  in  a  very  few  instances,  inadver- 
tently transcended  the  limits  imposed  by  the  consti- 
tution, have  intentionally  permitted  a  considerable 
portion  of  the  judicial  power  placed  at  their  disposal 

ibis  writ)  (though  for  a  very  different  reason,)  is  subject  to  the  same 
restrictions :  and  it  has  also  been  decided  that  a  state  court  oannot  issue 
a  mandamus  to  an  officer  of  the  United  States.  M1  Chary  v.  QiUiman 
(6  Wheat,  598).  It  follows,  therefore,  that  the  ministerial  officers  of  the 
United  States,  as  such,  are  beyond  the  reach  of  this  process,  except  in  the 
District  of  Columbia,  where  the  circuit  court,  from  its  peculiar  organi- 
zation and  functions,  is  held  to  possess  the  power  to  issue  this  writ  to 
officers  of  the  United  States  where  the  act  to  be  done  is  expressly  en- 
joined by  law.  KtndaUv.  The  United  States,  12  Peters,  524. 
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PAKTi.  )yy  f^e  constitution,  to  lie  dormant,  by  omitting  to 

call  it  into  action  by  law. 
in  what        The  34th  section  of  the  judiciary  act  (1  Stat,  at 

sense  the 

lawsofthe  Large,  p.  92),  directs  that  "the  laws  of  the  several 

state  are 

roles  of  de-  states,  except  where  the  constitution,  treaties,  or 

cision. 

statutes  of  the  United  States  shall  otherwise  require 
or  provide,  shall  be  regarded  as  roles  of  decision  in 
trials  at  common  law  in  the  courts  of  the  United 
States,  in  cases  where  they  apply.'1 

In  the  case  of  Swift  v.  Tyson  (16  Peters,  1),  the 
just  interpretation  of  this  important  enactment  was 
brought  under  the  consideration  of  the  supreme  court 
on  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  Southern  District  of  New  York.  The 
action  was  assumpsit  on  a  bill  of  exchange*  There 
was  no  statute  for  the  State  of  New  York  applicable 
to  the  questions  before  the  court,  and  they  depended 
therefore  upon  the  general  principles  of  law  regulat- 
ing negotiable  instruments,  of  which  Mr.  Justice 
Stoby  said  it  might  be  truly  declared,  in  the  lan- 
guage of  Cicero,  adopted  by  Lord  Mansfield  in  Luke 
v.  Lynde  (2  Burr.  B.,  883,  887),  in  relation  to  a  ques- 
tion of  maritime  law,  to  be  in  a  great  measure,  not 
the  law  of  a  single  country  only,  but  of  the  commer- 
cial world.  Non  erit  alia  lex  Roma,  alia  AtJumis; 
alia  nunc,  alia  posihac;  sed  et  apud  omnes  gewtes,  et 
onmi  tempore,  una  eademque  lex  obtmebit  The 
counsel  for  the  defendant  in  error  nevertheless  in- 
sisted that  under  the  enactment  above  quoted,  the 
case  was  to  be  governed  by  the  laws  of  New  York, 
and  that  the  court  was  bound  to  look  to  the  decisions 
of  the  judicial  tribunals  of  that  state  as  an  authorita- 
tive exposition  of  those  laws.  But  the  court,  in 
answer  to  this  argument  observed  that  in  order  to 
maintain  it,  it  was  essential  to  hold  that  the  word 
"laws"  in  this  section  includes  within  the  scope  of 
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its  meaning  the  decisions  of  the  local  tribunals,  chap.  8. 
whereas,  according  to  the  ordinary  use  of  language,  it 
could  hardly  be  contended  that  the  decisions  of 
courts  constitute  laws.  They  are,  at  most,  only  evi- 
dence of  what  the  laws  are,  and  not  of  themselves 
laws. 
The  laws  of  a  state  are  most  usually  understood  what  con- 

statutes  tho 

to  mean  the  rules  and  enactments  promulgated  by  laws  of  a 
the  legislative  authority  thereof,  or  long  established 
local  customs  having  the  force  of  laws.  In  all  the 
various  cases  that  had  hitherto  come  before  the 
court  for  decision,  the  court  bad  uniformly  supposed 
that  the  true  interpretation  of  the  thirty-fourth  sec- 
tion limited  its  application  to  state  laws  strictly  lo- 
cal ;  that  is  to  say,  to  positive  statutes  of  the  state, 
and  the  construction  thereof  adopted  by  the  local 
tribunals,  and  to  lights  and  titles  to  things  having  a 
permanent  locality,  such  as  the  rights  and  titles  to 
real  estate,  and  other  matters  immovable  and  intra- 
territorial  in  their  nature  and  character.  It  never 
had  been  supposed  by  the  court  that  the  section  did 
apply*  or  was  designed  to  apply,  to  questions  of  a 
more  general  nature,  not  at  all  dependent  upon  local 
statutes  or  local  usages  of  a  fixed  and  permanent 
operation,  as,  for  example,  to  the  construction  of  or- 
dinary contracts  or  other  written  instruments,  and 
especially  to  questions  of  general  commercial  law, 
where  the  state  tribunals  are  called  upon  to  perform 
the  like  functions  as  this  court,  that  is,  to  ascertain 
upon  general  reasoning  and  legal  analogies,  what  is 
the  true  exposition  of  the  contract  or  instrument,  or 
what  is  the  just  rule  furnished  by  the  principles  of 
commercial  law  to  govern  the  case.  The  court,  there- 
fore, feel  not  the  slightest  difficulty  in  holding,  that 
this  section  upon  its  true  intendment  and  construc- 
tion is  limited  to  local  statutes  and  local  usages  of 
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pabti.  the  character  before  stated,  and  does  not  extend  to 
contracts  and  other  instruments  of  a  commercial 
nature,  the  true  interpretation  and  effect  whereof  are 
to  be  sought,  not  in  the  decisions  of  the  local  tribu- 
nals, but  in  the  general  principles  and  doctrines  of 
commercial  jurisprudence.  Undoubtedly  the  deci- 
sions of  the  local  tribunals  upon  such  subjects  are 
entitled  to  and  -will  receive  the  most  deliberate  atten- 
tion and  respect  of  this  court ;  but  they  can  not  fur- 
nish positive  rules  or  conclusive  authority  by  which 
its  judgments  are  to  be  controlled.  See,  also,  Ames 
v.  Smith,  16  Peters,  303. 
^riSn £*  ^ the  Case  of  Wy™™' v-  Southard  (10  Wheat.,  1), 
toShe*1™-  *k*8  G^ctment  was  decided  to  be  wholly  inapplicable 
Jjjytf *•  to  the  practice  of  the  national  courts,  and  was  held  to 
be  operative  only  as  furnishing  a  rule  to  guide  them 
in  the  formation  of  their  judgments.  The  words  of 
the  act  being,  that  the  laws  of  the  state  shall  govern 
"  m  trials,"  &c. ;  this  phrase  is  to  be  considered  as 
implying  litigation  in  court.  These  laws,  there- 
fore, of  themselves,  were  held  to  furnish  no  rule 
of  proceeding  for  a  ministerial  officer  of  the  court  in 
the  execution  of  its  process.  Supposing,  for  example, 
that  after  the  service  of  an  execution  by  the  marshal, 
a  question  respecting  the  legality  of  his  proceedings 
should  be  brought  before  the  court  by  a  regular  suit 
against  him :  there  would,  it  is  true,  then  be  "  a  trial 
at  common  law: "  but  still  this  would  not  be  a  case 
where  the  laws  of  the  state  would  apply :  because,  it 
was  not  to  these  laws  that  the  officer  was  required  to 
look  for  the  regulation  of  his  conduct.  "  It  would," 
say  the  court,  "  be  contrary  to  all  principle  to  admit 
that  in  the  trial  of  a  suit  depending  on  the  legality 
of  an  official  act,  any  other  law  should  apply  than 
that  which  had  been  previously  prescribed  for  the 
.  government  of  the  officer.'9 
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The  judicial  act,  it  will  be  recollected,  forbids  the  chap.  8. 
arrest  of  any  person  in  one  district  for  trial  in  arwther.  Suits  to  be 

brought  in 

in  any  civil  action  before  a  circuit  or  district  court ;  the  <£*trict 
and  also,  the  Winging  of  any  civil  suit  before  either  of  want  re- 
the  said  courts,  against  an  inhabitant  of  the  United  found. 
States  by  original  process  in  any  other  district  ikon 
that  whereof  he  is  an  inhabitant,  or  in  which  he  shall 
he  found  at  the  time  of  serving  the  writ.1    Although 
this  restriction  does  not,  strictly  speaking,  affect  the 
jurisdiction  of  the  court,  it  is  convenient  to  notice  it 
in  this  place. 

The  first  clause,  it  will  be  seen,  is  applicable  more 
particularly  to  suits  at  law,  in  which  the  first  process 
authorizes  the  arrest  of  the  defendant,  while  the 
second  extends  also  to  suits  in  equity,  in  which  the 
process  is  in  the  nature  of  a  summons. 

Taken  together,  the  provision  merely  imports  that  Extent  of 
process  for  the  institution  of  a  suit,  either  at  law  or  turn™ 
in  equity,  whether  in  the  circuit  or  district  courts, 
shall  not  run  beyond  the  limits  of  the  district  for 
which  the  court  from  which  it  issues,  is  held. 

This  prohibition,  as  already  intimated,  has  been 
adjudged  not  to  amount  to  a  denial  of  jurisdiction 
over  causes,  otherwise,  in  themselves,  cognizable  in 
the  national  courts,  but  only  to  a  privilege  given  to 
the  defendant ;  of  which,  however,  he  must  avail  May  be 
himself  at  the  outset,  or  he  will  be  held  to  have 
waived  it.  An  appearance  therefore,  by  the  defen- 
dant, and  answering,  generally,  without  objection,  has 
always  been  considered  to  be  a  waiver.  Pollard  v. 
Dwight,  4  Granch,  421 ;  Logan  v.  Patrick,  5  Oranch, 
288 ;  Grade  v.  Palmer,  8  Wheat,  699.  So,  also,  an 
appearance  alone  and  omission  to  plead,  or  otherwise 
to  insist  upon  this  privilege  until  a  subsequent  term, 

1  Ante,  p.  109. 


May 
waived. 
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pamvi.  hag  been  held  to  be  a  waiver  of  it  Flanders  v.  The 
JEtna  Insurance  Company,  3  Mason,  158 ;  Harrison 
et  at.  v.  Rowan,  Peters'  0. 0.  B.,  489.  In  the  case  last 
cited,  another  point  was  also  abjudicated.  The  case 
arose  in  the  circuit  court  for  the  District  of  New 
Jersey,  and  was  as  follows : 

It  was  set  down  by  the  plaintiffs  for  hearing,  (in 
equity)  upon  a  plea  stating  that  the  defendants  are 
citizens  and  residents  of  Pennsylvania;  that  they 
were  served  with  subpoenas  in  that  state,  and  not  in 

d****      the  State  of  New  Jersey.    Against  the  plea  it  was 

entries  not 

evidence  of  shown  by  the  docket  entities,  that  after  service  of  the 

waiver.  " 

subpoenas,  the  defendants'  appearance  was  entered 
by  a  solicitor  of  the  court,  and  that  after  sundry  or- 
ders in  the  cause,  ruling  the  defendants  to  answer, 
this  plea  was  filed.  The  court  was  clearly  of  opin- 
ion that  the  previous  appearance  of  the  defendants 
at  a  former  term,  by  a  solicitor,  unaccompanied  by 
any  objection,  would  amount  to  a  waiver,  provided 
the  cowrt  could  take  notice  of  the  docket  as  sufficient 
proof  of  the  fact.  This,  it  was  however  held,  the 
court  was  not  at  liberty  to  do;  inasmuch  as  the  ap- 
pearance might  have  been  without  the  authority  of 
the  defendants.  The  plea  was  therefore  held  suffi- 
cient ;  but  the  plaintiff  was  allowed  to  .amend,  so  as 
to  put  the  fact  of  authority  to  the  solicitor  to  appear 
for  the  defendants  at  issue. 
if  season-  But  where  this  objection  is  seasonably  urged,  the 
thepro-  proceedings  will  be  quashed.  See  the  cases  above 
will  be      referred  to ;  and  SoUingsworih  v.  Adams  (2  Dallas, 

quashed. 

396),  which  was  a  foreign  attachment,  returnable  in 
the  circuit  court  for  the  Pennsylvania  District,  in 
which  the  defendant  was  described  as  a  citizen  of 
Delaware.  Upon  the  return  of  the  process,  an  affi- 
davit was  also  produced  in  proof  of  that  fact,  and  the 
proceeding  was,  on  motion,  quashed,  with  costs. 
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It  is  proper,  however,  here  to  observe,  that  there  chap.s, 
is  one  description  of  eases,  attended  by  circumstances  J^£ 
so  peculiar,  as  to  have  been  deemed  sufficient  to  **<****** 
warrant  a  departure  in  practice  from  the  strict  letter 
of  this  enactment.  Where  a  party  residing  out  of 
the  jurisdiction  of  the  court,  has  obtained  a  judgment 
at  law  which  is  sought  to  be  enjoined,  by  bill  in 
equity  filed  by  the  defendant  in  the  judgment,  on 
the  equity  side  of  the  court ;  or,  where  a  non-resident 
has  instituted  a  suit  in  equity,  and  a  cross  bill  is 
filed  by  the  defendant  in  such  suit,  the  court  upon 
motion,  will  order  that  a  service  of  the  subpoena 
upon  the  attorney  or  solicitor  of  such  non-resident 
party,  shall  be  sufficient.  Hitner  v.  Suckley,  2  Wash. 
O.  C.  Eep.,  465 ;  JEakert  v.  Bauert,  4  id.,  370 ;  Ward 
v.  Sedbry,  id.,  426 ;  Bead  v.  Consequa,  id.,  174. 

The  legislative  restriction  in  question,  and  the 
foregoing  adjudications  with  regard  to  its  construc- 
tion, relate,  it  will  be  observed,  exclusively  to  the 
first  process  in  a  suit,  by  which  the  defendant  is 
called  upon  to  appear  and  answer  to  the  plaintiff's 
demand.    But,  although  I  have  met  with  no  similar  aii  jprooass 
legislative  provision  with  respect  to  other  forms  of  jK'jJP 
process,  it  is  well  understood  that  no  process  what-  except 
ever  issued  from  the  circuit  or  district  courts,  can  jSfFjf* 
be  legally  executed  without  the  limits  of  the  judicial  <£££/ 
district  in  which  it  is  issued,  unless  congress  ex- 
pressly authorize  it  to  be  done.    Ex  parte  Graham,  3 
Wash.  0.  C.  Eep.,  456.    Such,  too,  has  been  the  un- 
derstanding of  congress.    A  legislative  provision  was 
deemed  necessary  to  give  efficacy  to  the  subpeena  ad 
testificandum  beyond  the  bounds  of  the  district  in 
which  it  was  issued : 1  and  by  an  act  passed  May  20, 

1  By  the  6th  section  of  the  act  of  March  2, 1793  (vol.  2,  p.  367,  §  6), 
it  is  enacted,  "that  subpoenas  for  witnesses,  who  may  be  required  to 
attend  a  court  of  the  United  States,  in  any  district  thereof,  may  run  into 
another  district :  Provided,  That  in  civil  causes,  the  witnesses  living  oat 

17 
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parti.  1826  (4  Stat,  at  Large,  184),  it  is  enacted  that  where 

a  state  is  divided  into  two  judicial  districts,  writs  ot 

5**"?-      execution  from  the  district  or  circuit  court  for  either 

sons  in 

&°&a  ****  may  run  and  be  executed,  in  any  part  of 

states.       such  state.    So,  too,  it  is  enacted  by  the  act  of  March 

3, 1797  (1  Stat,  at  Large,  512,  §  6),  "  that  all  writs  of 

execution  upon  any  judgment  obtained  for  the  use 

of  the  United  States,  in  any  of  the  courts  of  the 

United  States,  in  one  state,  may  run  and  be  executed 

in  any  other  state,  or  in  any  of  the  territories  of  the 

United  States,  but  shall  be  issued  from,  and  made 

returnable  to,  the  court  where  judgment  was  obtained, 

any  law'  to  the  contrary  notwithstanding."     And 

again,  where  a  defendant  having  been  sued,  and  hav- 

Againrt     ing  put  in  special  bail  in  one  district,  and  having 

in  custody  afterwards  been  arrested  in  another  district,  is  sujv 

on^Burren-  j^^^  ^j  Jug  bail  in  the  former  district,  to  the 

marshal  of  the  latter  district,  it  is  expressly  provided, 
by  the  act  authorizing  such  surrender,  that  the  exe- 
cution upon  the  judgment  obtained  in  the  former 
district  may  be  executed  by  the  marshal  of  the  latter. 
Act  of  March  2, 1799, 1  Stat,  at  Large,  727. 
How.when     And,  by  the  act  of  May  4, 1858  (ch.  37 :  11  Stat,  at 
one  diB-      Large,  272),  in  suits  not  local,  "  if  there  be  two  or 
state^d    more  defendants  residing  in  different  districts  in  the 
one  defend  same  state,  the  plaintiff  may  sue  in  either  district  and 
issue  a  duplicate  writ  against  the  defendants,  directed 
to  the  marshal  of  any  other  district  within  the  state 
in  which  any  of  the  defendants  reside,  on  which 
duplicate  writ  the  clerk  issuing  the  same  shall  indorse 
that  it  is  a  true  copy  of  a  writ  sued  out  of  the  court 
of  the  proper  district,  and  such  original  and  duplicate 
writs,  so  issued,  shall,  when  executed  and  returned 
into  the  office  from  which  they  issued,  constitute  one 

of  the  district  in  which  the  court  is  holden,  do  not  lire  at  a  greater  dis- 
tance than  one  hundred  miles  from  the  place  of  holding  the  same." 


dant. 
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writ  and  be  proceeded  on  accordingly,  and  upon  any  chapes. 
judgment  rendered  in  a  suit  so  brought,  process  of 
execution  may  be  issued  directed  to  the  marshal  of 
any  district  in  the  same  state." 

The  act,  it  will  be  seen,  comprehends  all  cases  of 
joint  liability,  whether  of  contract  or  tort,  cogniz- 
able in  the  national  courts ;  and  this  modification  of 
the  restriction  imposed  by  the  act  of  '89,  so  reason- 
able and  unobjectionable,  ought  not  to  have  been  so 
long  deferred. 

The   distinction   between   local   and   transitory  Actions, 

local  or 

actions  has,  fjom  the  outset,  been  recognized  in  the  transitory. 
courts  of  the  United  States,  and  actions,  in  their  na- 
ture local,  according  to  the  laws  of  the  state  in  which 
they  arise,  must  be  prosecuted  only  in  the  circuit 
court  for  the  district  in  which  they  originate.  In  the 
case  of  Livingston  v.  Jefferson  (4  Hall's  American 
Law  Journal,  78),  it  was  accordingly  held,  that  an 
action  quare  claumm  fregit,  for  a  trespass  alleged  to 
have  been  committed  on  lands  in  New  Orleans,  could 
not  be  maintained  in  the  circuit  court  for  the  District 
of  Virginia,  although  the  plaintiff  was  a  citizen  of  * 
Louisiana,  and  the  defendant  a  citizen  of  Virginia. 
And  in  accordance  with  this  principle,  where  a  suit 
in  equity  was  instituted  in  the  circuit  court  for  the 
District  of  Michigan,  by  a  railroad  company  estab- 
lished in  the  state  of  Indiana,  against  a  railroad  com- 
pany established  in  the  State  of  Michigan,  to  obtain 
redress  and  relief  for  alleged  injuries  to  the  road  of 
the  complainants,  it  was  held  to  be  a  case  not  within 
the  jurisdiction  of  the  court,  the  injuries  complained 
of  being  intrusions  upon  the  real  estate  of  the  com- 
plainants situate  in  another  district.  Northern  Indi- 
ana Railroad  Co.-v.  Michigan  Central  Railroad  Co.y 
15  Howard,  233. 
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parti.       This  distinction  is  recognized  also  by  the  act  of 
when       May  4, 1858,  just  above  cited,  by  which  it  is  farther 

mora  uian 

one  district  enacted,  that  "in  suits  of  a  local  nature,  where  the 

in  a  state, 

process  in  defendant  resides  in  a  different  district  in  the  same 

local  ac* 

tione  may    state  than  the  one  in  which  the  suit  is  brought,  the 

be  served 

where  de-  plaintiff  may  have  original  and  final  process  against 

iondant 

resides,      such  defendant,  directed  to  the  marshal  of  the  district 
when  the  in  which  he  resides."    And,  "that  in  all  cases  of  a 

land  is 

pa^y  J*    local  nature  at  law  or  in  equity  where  the  lai*d  or 

one  and  ^       * . 

g^Se?1     other  subject  matter  of  a  fixed  nature  is  partly  in  one 
district,  the  district  and  partly  in  another  district,  within  the 

action  mar  r         * 

be  brought  same  state  the  plaintiff  may  bring  his  action  or  suit 
in  the  circuit  or  district  court  of  either  district,  and 
the  court  in  which  any  such  action  or  suit  shall  have 
been  commenced,  as  aforesaid,  shall  have  jurisdiction 
to  hear  and  decide  the  -  same,  and  to  cause  mesne  or 
final  process  to  be  issued  and  executed  as  if  the  land 
or  other  subject  matter  were  wholly  within  the  dis- 
trict for  which  such  court  is  constituted." 
The  The  jurisdiction  conferred  on  the  circuit  courts  by 

amount  m  ^e  -q^  gecflon  0f  ^  judiciary  act,  it  will  be  remem- 
bered, was  by  that  section  restricted  to  cases  in  which 
the  amount  in  controversy,  exclusive  of  costs,  exceeded 
five  hundred  dollars,  whoever  might  be  the  parties, 
and  whatever  mi^ht  be  subject  matter  of  the  suit ; 
and,  though,  as  we  have  also  seen,  this  restriction  has 
been  abolished  with  respect  to  several  kinds  of  suits, 
all  others  remain  subject  to  it.  It  has  been  held, 
however,  that  the  sum  claimed  in  the  plaintiff's 
declaration  is  to  be  deemed  the  amount  in  dispute;  so 
that,  unless  the  suit  be  for  a  less  sum  certain,  fixed  by 
a  contract  which  the  plaintiff  is  obliged  to  set  forth, 
he  may  always  obtain  a  standing  in  court  by  laying 
his  damages  at  the  requisite  sum.  Gordon  v.  Longest, 
10  Peters,  97.  But,  by  the  twentieth  section  of  the 
judicial  act,  if  he  recovers  less  "he  shall  not  be 
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allowed,  but,  at  the  discretion  of  the  court  may  be  CHAP-  *• 
adjudged  to  pay  costs." 

One  of  the  restrictions  upon  this  branch  of  the  EfiLJf 
jurisdiction  oif  the  circuit  courts,  the  reader  will  ££5^ 
remember,  is  the  denial  of  it  contained  in  the  11th  SLfiJ^ 
section  of  the  judicial  act,  "  in  any  suit  to  recover 
the  contents  of  any  promissory  note,  or  other  chose  in 
action,  in  favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to  recover  the  said  contents, 
if  no  assignment  had  been  made,  except  in  cases  of 
foreign  bills  of  exchange."1 

With  regard  to  promissory  notes,  it  was  held  by 
Mr.  Justice  Story,  in  the  case  of  BuUard  v.  BeU  (1 
Mason,  251),  that  this  provision  is  inapplicable  to 
notes  payable  to  bearer,  upon  the  ground  that  the 
original  promise  is  to  pay  any  person  who  may  hap- 
pen to  be  the  bearer,  and  that  as  the  interest  in  such 
a  note  passes  by  mere  manual  delivery,  the  plaintiff 
cannot  therefore  be  said  to  claim  in  virtue  of  an  as- 
signment. It  is  true  the  particular  case  before  the 
court  was  a  very  strong  one  of  this  description,  the 
suit  being  upon  a  bank  note 2  payable  to  "  W.  Pitt, 
or  bearer."  But  there  was  no  proof  that  W.  Pitt  was 
a  fictitious  person,  and  the  decision  proceeded  avow- 
edly upon  the  general  grounds  above  mentioned.  In 
the  case  of  the  Bank  of  the  United  States  v.  Planters' 
Bank  of  Georgia  (9  Wheat.,  904),  this  question  was 
however,  expressly  waived.  But  in  the  case  of  the 
Bank  of  Kentucky  v.  Wister  et  dl.  (2  Peters,  318),  the 
question  is  treated  as  settled  in  conformity  with  the 
decision  in  BuUard  v.  BeU.3    In  the  case  of  Young  v. 

1  Ante,  p.  109. 

9  Prosecuted  under  a  statute  of  New  Hampshire,  giving  an  action  in 
certain  cases  against  the  stockholders. 

*  See,  also,  the  case  of  A.  £  E.  Bonnaffee  y.  William*  et  aL  (3  Howard, 
074),  in  which  it  was  also  held  that  the  Jurisdiction  of  the  court  was 
not  affected  by  the  oirenmstanoe  that  the  note  was  made  payable  to  the 
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pabti.  Bryan  ($  Wheat,  146),  it  was  also  determined,  that 
a  suit  may  be  brought  in  the  circuit  court  by  the 
indorsee,  resident  in  a  different  state,  against  the  itt- 
darser  of  a  note,  whether  the  maker  could  be  sued 
there  or  not:  because  the  indorsee  does  not  claim 
though  an  assignment,  but  in  virtue  of  a  new  con* 
tract  between  him  and  the  indorser.  But  when  the 
suit  is  against  a  remote  indorser,  it  must  appear,  in 
order  to  give  jurisdiction,  that  the  intermediate  in- 
dorser, through  whom  the  plaintiff's  title  is  traced, 
could  have  sustained  an  action  against  the  defendant. 
Turner  v.  The  Bank  of  North  America,  4  Dallas,  8 ; 
Mollan  et  <tf.  v.  Torrence,  9  Wheat,  537 ;  Coffee  v.  The 
Planters9  Bank  of  Tennessee,  13  Howard,  183.  In  the 
case  of  Bean  v.  Smith  et  ah  (2  Mason,  252),  this 
restriction  was  held  not  to  embrace  the  case  of  a  suit 
in  equity,  brought  by  a  judgment  creditor  against 
his  debtor  and  others,  they  being  citizens  of  different 
states,  to  set  aside  conveyances  made  in  fraud  of 
creditors,  although  the  judgment  was  founded  upon 
a  negotiable  chose  in  action,  on  which  a  suit  could 
not  originally  have  been  maintained  in  the  circuit 
court.  And  where  a  judgment  rendered  in  a  state 
court  between  citizens  of  different  states,  had  been 
assigned  to  a  citizen  of  the  same  state  with  the 
original  plaintiff,  it  was  held  that  the  circuit  court 
might  entertain  jurisdiction  of  a  suit  in  equity 
brought  by  such  assignee,  although  the  ground  of 
the  original  suit  in  which  the  judgment  was  obtained 
was  a  negotiable  chose  in  action,  felling  within  this 
restriction.  Dexter  v.  Smith  et  al^2  Mason,  303. 

person  therein  named  as  payee  or  bearer,  "  to  lac  net  "  of  persons  resid- 
ing in  the  same  state  as  the  maker ;  nor  will  the  ease  be  altered  by  the 
joinder,  in  virtue  of  a  state  law,  of  the  maker  with  the  payee  as  indorser 
in  an  action  by  the  indorsee.  DromdaU  et  al.  y.  The  Farmer?  and 
Merchant*9  Bank  of  Miaiuippi,  2  Howard,  241. 
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In  the  case  of  Chappedelaine  et  al.  v.  Dechenauz  (4  chap.  8. 
Cranch,  306),  the  complainants,  who  were  aliens,  J^f**66^ 
were,  one  of  them,  a  residuary  legatee,  and  the  other  JJJJJJJJJJj 
an  administrator  de  Txmis  non,  of  a  testator  who  could  p*™0*;, 

7  not  within 

not  have  sued  in  the  circuit  court ;  and  this  restrio-  the  **■ 
tion  seems  to  have  been  considered  inapplicable  to 
them  because  (as  was  subsequently  remarked  by  Ch. 
J.  MATtflTTAT,Ti,  in  the  case  of  Sere  et  al  v.  Pitot  et  al. 
(6  Cranch,  332),  "  the  representatives  of  a  deceased 
person  are  not  usually  designated  by  the  term 
'  assignees,'  and  are,  therefore,  not  within  the  words 
of  the  act." 

In  the  case  just  cited  of  Sere  et  al.  v.  Pitot  et  al.f 
another  point  of  considerable  importance  was  settled, 
viz.:  that  this  disability  attaches  to  assignees  by 
operation  of  law,  as  well  as  to  those  who  become  such 
by  the  voluntary  act  of  the  party. 

The  complainants  were  aliens,  and  syndics,  or 
assignees  by  law  of  an  insolvent  trading  company, 
composed  of  citizens  of  Orleans  Territory,  and  the 
defendants  were  also  citizens  of  the  same  territory : 
and  it  was  held,  in  accordance  with  the  principles 
above  stated,  that  the  suit  could  not  be  maintained 
in  the  court  of  the  United  States  for  that  territory.1 

1  In  the  ease  of  Deshler  v.  Dodge  (16  Howard,  622),  this  enactment 
was  held  to  be  inapplicable  to  a  suit  bj  the  assignee  of  a  chose  in  action 
to  recover  possession  of  the  thing  in  specie,  or  damages  for  its  wrongful 
caption  or  detention ;  that  it  applied  only  to  the  case  of  a  suit  brought 
to  recover  the  contents  of,  or  to  enforce  the  oontract  contained  in  the 
instrument  assigned,  and  that  it  was,  therefore,  no  impediment  to  an 
action  of  replevin  by  the  assignee  of  a  package  of  bank  notes.  See,  also, 
Smith  et  al  v.  Kernoehen,  7  Howard,  198 ;  Sheldon  et  al.  v.  Sill,  8  id.,  441. 
Nor  does  the  restriction  apply  to  railroad  bonds  issued  in  blank.  Thus,  a 
bond  issued  by  a  railroad  company  to  a  oitisen  of  Massachusetts,  and 
coming  into  the  hands  of  a  citizen  of  New  Hampshire,  may  be  filled  up 
by  making  it  payable  to  himself  or  bearer,  or  order ;  and  a  suit  may  be 
maintained  upon  it  on  his  own  name  in  the  circuit  court  of  the  United 
States  for  the  District  of  Massachusetts.  Without  the  name  of  a  payee 
the  bond  was  inohoate  and  ineffectual.     Established  public  usage  in 
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PABT1»      This  restriction  does  not  apply  to  cases  in  which 

the  Bank  of  the  United  States  is  a  party.    Bank  of  the 

United  States  v.  Planters'  Bank  of  Georgia,  9  Wheat., 

904. 

Fwjrfga         In  the  case  of  Picquet  v.  Swan  (5  Mason,  35),  the 

not  admi*  important  question  arose,  whether  in  the  states  where 

BD16  in  lift. 

tionai  the  proceeding  usually  denominated  a  Foreign  Attach- 
ment  was  sanctioned  by  the  local  law,  this  form  of 
proceeding  could  be  lawfully  resorted  to  in  the  courts 
of  the  United  States. 

The  decision  was  that  it  could  not.  The  opinion 
of  the  court  delivered  by  Mr.  Justice  Story,  is 
elaborate,  forcible  and  eminently  instructive. 

This  case  was  decided  in  1828.  It  appears  to  be 
the  first  reported  case  in  which  the  question  on 
which  it  turned  had  been  distinctly  presented  for 
adjudication  in  any  court  of  the  United  States ;  and 
it  was  not  until  the  case  of  Tolland  v.  Sprague  (11 
Peters,  300),  that  this  question  was  brought  directly 
before  the  supreme  court  for  adjudication.  The 
decision  (Chief  Justice  Taney,  and  Mr.  Justice 
Catron  doubting,  and  Mr.  Justice  Baldwin,  and 
Mr.  Justice  Wayne  intimating  dissent)  was  in  accord- 
ance with  that  of  the  circuit  court  of  Massachusetts 
*  in  the  case  above  cited,  and  the  reasoning  of  Mr. 
Justice  Story  in  that  case  was  expressly  adopted, 
enforced  and  justified.3 

this  country,  gave  the  holder  a  right  to  give  it  validity  in  his  hands  by 
inserting  his  name.  By  the  late  decisions  of  the  English  courts,  bonds 
delivered  in  blank  are  held  absolutely  void :  but  the  reverse  has  been 
repeatedly  deoided  or  assumed  by  the  state  courts.  White  v.  Tk* 
Vermont  db  Ma$$.  Railroad  Co.,  21  Howard,  576. 

*  An  abridgment  of  the  train  of  reasoning  that  led  to  these  decisions, 
sufficiently  full  to  be  intelligible  and  useful,  would  occupy  more  space 
than  is  compatible  with  the  plan  of  this  work,  and  is  on  that  account 
•reluctantly  omitted.  I  beg  leave,  however,  to  recommend  the  eases 
themselves  to  the  attentive  study  of  the  reader. 
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Having  completed  our  general  survey  of  the  field  chap.  8. 
comprehending  the  original  jurisdiction  of  the  cir- 
cuit courts,  it  remains  to  take  a  separate  view  of  the 
several  parts.    ' 

1.   Of  civil  suits  in  which  the  United  States  a/re 

plaintiffs  or  petitioners. 

To  enable  the  United  States  to  maintain  an  action  when  the 

TT     *A    JS 

on  a  contract,  it  is  not  necessary  that  there  should  states  m»y 
be  an  act  of  Congress  expressly  authorizing  such  BUe* 
suit 

A  right  of  action  results  to  them  in  common  with 
individuals  from  the  contract  itself.  Dungan  v.  The 
United  States,  3  Wheat.,  172,  181;  Barker  v.  The 
United  States,  1  Paine,  156. 

But  to  sustain  an  action  in  the  name  of  the  United 
States,  it  is  in  general  necessary,  especially  if  the 
contract  be  in  writing,  that  it  should  have  been  en- 
tered into  with  the  United  States,  eo  nomine.  The 
United  States  v.  Parmelee,  1  Paine,  252.  The  United 
States  v.  Kennon,  Peters'  C.  0.  Rep.,  168.  But  in  the 
case  of  Dungan  v.  The  United  States  (3  Wheat.,  172, 
above  referred  to),  it  was  held,  nevertheless,  that  such 
a  suit  might  be  maintained  against  the  first  indorser 
upon  a  bill  of  exchange  which  had  been  indorsed  to  , 
the  Treasurer  of  the  United  States  acting  under  the 
direction  of  the  Secretary  of  the  Treasury,  who  was 
the  agent  of  the  commissioners  of  the  sinking  fund. 
See,  also,  to  the  same  point,  the  case  of  Barker  v. 
The  United  States,  above  referred  to. 

No  contract,  however,  can  be  judicially  enforced  cannot  be 
against  the  United  States.    If  the  other  contracting  S06da 
party  is  dissatisfied  with  the  course  pursued  towards 
him  by  the  officers  of  the  executive  branch  of  the 
government,  who  are  generally  charged  with  the  ful- 
fillment of  contracts  on  the  part  of  the  United  States, 
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pabti.  he  can  obtain  redress  only  by  petition  to  Congress. 
Cohens  v.  Virginia,  6  Wheat.,  411,  412.  Nor  can  this 
principle  be  evaded  in  a  suit  in  which  the  United 
States  are  plaintiffs,  by  pleading  an  offset  and  obtain- 
ing the  verdict  of  a  jury  finding  a  balance  in  favor 
of  the  defendant,  although  the  laws  of  the  State  pro- 
vide this  form  of  redress  between  private  parties. 
Beeside  v.  Walker,  11  Howard,  272. 

2.  Of  suits  in  which  an  alien  is  a  party. 

Nature  and      The  privilege  secured  to  aliens  (which  term  corn- 
extent  of  r         °  x 

the  alien's  prises  all  unnaturalized  foreigners,  whether  resident 

privilege. 

abroad  or  in  the  United  States),  of  suing  and  being 
sued  in  these  courts,  consists  merely  in  the  right  of 
electing  between  the  national  and  state  tribunals ; 
and  does  not  therefore  supersede  the  disability, 
founded  in  general  principles  of  law,  of  non-resident 
alien  enemies  to  sue.  Mumford  v.  Mumford,  1  Galli- 
son,  366. 

It  is  sufficient  if  the  real  party  be  an  alien,  although 
the  nominal  party  be  a  citizen.  Thus  in  a  suit  insti- 
tuted under  the  laws  of  Virginia,  in  the  names  of 
certain  justices  of  the  peace  of  that  State,  against 
another  citizen  of  the  same  State,  upon  his  bond  as 
executor  to  recover  a  debt  due  to  a  British  subject, 
the  jurisdiction  was  sustained.  Brown  v.  Strode,  5 
Oranch,  303.  But  a  trustee  is  not  a  nominal  party ; 
and  therefore  an  alien  executor  is  competent  to  sue 
upon  the  ground  of  his  alienage.  Chapdelaine  et  al. 
v.  Dechenaux,  4  Oranch,  306. 

It  has  already  been  seen  that  the  jurisdiction  of 
the  circuit  courts  does  not  extend  to  suits  hetween 
aliens.1 

1  Antt%  pp.  116, 121. 
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3.  Of  suits  between  a  citizen  of  the  state  in  which  the  CHAP-8- 
suit  is  brought,  and  a  citizen  of  another  state.1 

The  word  "state"  in  the  judicial  act,  is  to  be  inter-  22?* *  a 
preted  by  reference  to  that  term  as  used  in  the  con- 
stitution ;  and  means  not  merely  a  distinct  political 
society,  according  to  the  definitions  of  writers  on 
general  law,  but  a  member  of  the  American  confede- 
racy- It  is  not  therefore  applicable  to  the  District  of 
Columbia.  Hepburn  v.  Elzey,  2  Granch,  445.  Nor 
to  the  Territories  of  the  United  States.  Corporation 
of  New  Orleans  v.  Winter ', 1  Wheat.,  91. 

What  is  sufficient  to  constitute  citizenship  within  w** wm" 

8tatat6B 

the  meaning  of  the  constitution  and  the  judicial  act,  jjfJ*611" 
is  a  question  which,  in  its  practical  application,  has 
been  attended  with  some  difficulty. 

It  arose  in  the  case  of  Knox  v.  Greenleaf  (4  Dallas, 
360) ;  but  as  it  would  lead  to  unwarrantable  prolixity 
to  state  the  circumstances  upon  which  it  depended, 
the  student  is  merely  referred  to  the  case  as  reflecting 
some  light  upon  the  subject. 

In  the  case  of  Eabauld  et  al.  v.  D'  Wolf  (1  Paine, 
580),  Belknap,  one  of  the  plaintiffs,  who  was  averred 
to  be  a  citizen  of  the  State  of  Massachusetts,  was 
proved,  either  to  have  been  born  in  Boston,  or  to 
have  removed  there  with  his  father,  at  an  early  age, 
from  New  Hampshire,  and  to  have  resided  there  until 
he  went  to  France,  where  he  resided  ten  or  twelve 
years,  and  then  returned  to  Boston.  It  further 
appeared  that  he  was  an  unmarried  man ;  that  he 
lived  at  lodgings  in  Boston,  occupying  rooms  hired, 
as  was  understood  for  a  year,  and  was  there  about 
two-thirds  of  his  time.  The  rest  of  his  time  was 
occupied  in  attending  to  the  business  of  the  firm  of 
which  he  was  a  partner,  principally  in  New  York, 

1  See  farther,  on  this  subject,  Part  II,  eh.  2,  §  7,  "oharacter  of  the 
parties." 
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parti.  Philadelphia,  and  the  other  cities  of  the  United  States. 
All  the  witnesses  considered  his  home  to  be  in  Boston. 
This  evidence  was  held  sufficient  to  establish  the  fact 
of  citizenship  as  averred. 

In  the  case  of  CwrUett  et  al.  v.  The  Pacific  Insu- 
rance Company  (1  Paine,  594),  this  question  was 
again  agitated. 

Gartlett,  one  of  the  plaintiffs,  was  averred  to  be  a 
citizen  of  Virginia;  and  Mr.  Justice  Thompson,  in 
considering  the  question  whether  this  averment  had 
been  sufficiently  proved,  expressed  himself  as  follows: 
"  There  is  some  difficulty  in  understanding  precisely, 
the  sense  in  which  the  term  citizen  is  used  in  refer- 
ence to  this  question.  A  citizen  of  the  United  States, 
is  to  many  purposes,  a  citizen  of  each  state ;  and  I 
am  not  aware  that  it  has  ever  been  held,  that  where 
there  is  a  permanent  change  of  residence  by  a  citizen 
from  one  state  to  another,  the  party  so  removing 
must  acquire  all  the  rights  and  privileges  of  a  citizen 
of  the  state  to  which  he  removes,  according  to  the 
state  laws,  before  he  can  come  into  the  circuit  court 
of  the  XTnited  States.  It  has  been  held,  however, 
that  it  is  not  enough  for  the  party  to  aver  that  he  is 
a  resident  or  inhabitant  of  the  state,  but  there  must 
be  an  averment  in  the  language  of  the  law  and  con- 
stitution, that  he  is  a  citizen.  This  presents  some 
difficulty,  then,  as  to  the  proof  that  will  sustain  such 
averment.  But  I  am  inclined  to  think  it  is  sustained 
by  proof  of  a  permanent  and  fixed  residence,  under 
such  circumstances  that  it  may  be  said,  that  he  has 
his  domicile  there.  A  mere  temporary  residence  for 
temporary  purposes  might  not  be  sufficient. 

"In  the  present  case  there  is  no  question  as  to 
Keith,  one  of  the  plaintiffs.  The  objection  only  goes 
to  Cartlett,  the  other  plaintiff  And  with  respect  to 
him,  the  proof  is  substantially,  that  he  removed  from 
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Alexandria  into  Virginia,  in  December,  1824,1  avow-  CHApa- 
ing  that  one  of  the  objects  of  his  removal  was  to 
enable  him  to  prosecute  this  suit  in  the  courts  of  the 
United  States,  at  the  same  time  declaring,  that  it  was 
a  permanent  removal,  never  intending  to  return  again 
to  reside  in  Alexandria — that  he  leased  a  house  in 
Virginia,  and  had  lived  there  ever  since  his  removal 
with  his  family.  It  has  been  said  that  his  declaration, 
that  one  object  he  had  in  view  by  the  removal,  was 
to  enable  him  to  bring  this  suit,  makes  it  a  fraud 
upon  the  law.  I  do  not  think  it  can  be  regarded  in 
this  light.  If  he  had  avowed  that  his  sole  object  was 
to  place  himself  in  a  situation  to  bring  this  suit,  with 
an  intention  of  returning  to  his  former  residence 
when  it  was  ended,  it  might  have  been  considered  a 
fraud  upon  the  law.  But  if  he  deemed  the  privilege 
of  bringing  a  suit  in  the  courts  of  the  United  States 
of  sufficient  consequence  to  justify  a  Txma  fide  change 
of  residence,  he  cannot  be  charged  with  a  fraudulent 
evasion  of  the  law,  so  as  to  make  the  act  void. 
Whether  it  was  a  hvm  fide,  or  a  mere  colorable 
removal,  is  a  question  for  the  jury." 

At  length,  in  the  case  of  Shelton  v.  Tiffin  et  ai.  (6  contfanm* 
Howard,  163, 184),  the  subject  came  under  the  cogni-  andproa*- 
zance  of  the  supreme  court.    The  suit  was  instituted  local  bun- 

now  suffi- 

in  the  circuit  court  for  the  eastern  district  of  Louisi-  dent. 
ana,  the  complainants  being  citizens  of  the  State  of 
Missouri,  and  the  defendant  described  as  a  citizen  of 
the  State  of  Louisiana.  He,  however,  interposed  a 
plea  to  the  jurisdiction  of  the  court  in  which  he 
alleged  that  he  was  a  citizen  of  Virginia.  The  facts, 
as  they  appeared  in  evidence,  relative  to  his  citizen- 
ship,  were  as  follows :  He  and  his  wife,  they  having 
no  children,  became  residents  of  Louisiana  more  than 
two  years  before  the  commencement  of  the  suit; 

1  The  trial  took  place  in  October,  1826. 


142  Original  Jurisdiction  of  the  Circuit  Courts. 

pabtk  they  had,  during  this  time,  been  absent  from  the 
state  only  once,  a  short  time,  on  a  visit  to  a  watering 
place  in  Mississippi :  Daring  the  greater  part  of  the 
time  they  had  resided  on  the  plantation  which  was 
the  subject  of  the  controversy,  cultivating  and  im- 
proving it  by  the  labor  of  slaves,  and  had  erected 
thereon  a  more  comfortable  dwelling  house :  In  the 
winter  next  succeeding  his  removal,  the  defendant 
observed  to  a  witness,  that  he  considered  himself  a 
resident  of  Louisiana.  There  was  no  proof  that  he 
had  voted  at  any  election  in  that  State,  or  served  on 
a  jury :  At  one  time,  subsequent  to  the  commence- 
ment of  the  suit  he  refused  to  vote.  Some  of  the 
witnesses  had  heard  him  speak  of  returning  to  Vir- 
ginia, but  whether  to  reside  there  permanently,  or 
only  on  a  visit,  did  not  appear.  The  court  adjudged 
him  to  be  a  citizen  of  Louisiana  under  the  act  of  con- 
gress, and  accordingly  upheld  the  jurisdiction  of  the 
circuit  court ;  Mr.  Justice  McLean,  in  delivering  the 
opinion  of  the  court,  expressed  himself  as  follows  : 
"  When  an  individual  has  resided  in  a  state  for  a  con- 
siderable time,  being  engaged  in  the  prosecution  of 
business,  he  may  be  presumed  to  be  a  citizen  of  such 
state,  unless  the  contrary  appear.  And  this  presump- 
tion is  strengthened  where  the  individual  lives  on  a 
plantation  and  cultivates  it  with  a  large  force,  as  in 
the  case  of  Shelton,  claiming  and  improving  the 
,  property  as  his  own.  On  a  change  of  domicile  from 
one  state  to  another,  citizenship  may  depend  upon 
the  intention  of  the  individual.  But  this  intention 
may  be  shown  more  satisfactorily  by  acts  than  de- 
clarations. An  exercise  of  the  right  of  suffrage, 
accompanied  by  acts  which  show  a  permanent  loca- 
tion, unexplained,  may  be  sufficient." 
On«ofthe  To  vest  this  branch  of  jurisdiction  it  is  not  suf 
mutbea   ficient,  as  will  readily  be  perceived,  according  to  the 
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11th  section  of  the  judiciary  act  of  1789,  that,  in  chap,  a 
the  language  of  the  constitution,  the  adverse  parties  JJ^^jf^ 
are  citizens  of  different  states.    Congress,  in  provid-  JJ*1^  **• 
ing  for  its  exercise,  thought  proper  to  restrict  it  to  brought. 
cases  in  which  one  of  the  parties  (and  it  matters 
not  which)  is  a  citizen  of  the  state  in  which  the  suit 
is  brought,  and  to  forbid  the  service  of  the  process 
of  arrest  out  of  that  state.    It  was  also  held  that 
where  there  is  a  plurality  of  plaintiffs  or  of  defend- 
ants, each  one  must  possess  the  requisite  character  in 
this  respect,  to  sue  or  be  sued. 

Under  this  state  of  the  law,  the  common  law  rule 
being  that  in  an  action  on  a  joint  contract  all  the 
parties  liable  must  be  joined  as  defendants,  and  that 
all  the  defendants  must  be  brought  into  court,  the 
result  was  that  the  present  residence,  whether  origi- 
nal or  by  removal,  of  any  one  of  any  number  of 
joint  contractors,  beyond  the  limits  of  the  state 
where  the  rest  resided,  was  sufficient  to  defeat  the 
jurisdiction  of  the  national  courts,  unless  the  non- 
resident party  should  happen  to  be  found  in  that 
state,  or  choose  voluntarily  to  appear  in  the  suit. 
Strawbridge  et  al.  v.  Owrtis  et  al.,  3  Cranch,  267; 
Ward  v.  Arredondo  et  aZ.,  Paine's  0.  0.  Rep.,  410 ; 
Levy  v.  Fitzpatirick,  15  Peter's  Eep.,  167.  This  conse- 
quence being  deemed  inconsistent  with  the  policy  of 
the  constitutional  grant  of  judicial  power  over  con- 
troversies between  citizens  of  different  states,  an  act 
was  at  length  passed  providing  "That  where,  in  any  nth  see- 
suit  at  law  or  in  equity,  commenced  in  any  court  of  dkSJV  «* 
the  United  States,  there  shall  be  several  defendants,  m 
any  one  or  more  of  whom  shall  not  be  inhabitants 
of,  or  found  within  the  district  where  the  suit  is 
brought,  or  shall  not  voluntarily  appear  thereto,  it 
shall  be  lawful  for  the  court  to  entertain  jurisdiction, 
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parti,  and  proceed  to  the  trial  and  adjudication  of  such 
rait,  between  the  parties  who  may  be  properly  before 
it ;  but  the  judgment  or  decree  rendered  therein  shall 
not  conclude  or  prejudice  other  parties,  not  regularly 
served  with  process,  or  not  voluntarily  appearing  to 
answer ;  and  the  non-joinder  of  parties  who  are  not 
so  inhabitants,  or  found  within  the  district,  shall  con- 
stitute no  matter  of  abatement  or  other  objection  to 
said  suit9'1 

The  language  of  this  act  speaks  for  itself.  Since 
its  passage  a  suit  may  be  effectively  prosecuted 
against  such  of  a  larger  number  of  persons  jointly 
liable,  as  are  inhabitants  of,  or  found  within  the  dis- 
trict where  the  suit  is  brought,  notwithstanding  the 
non-residence  or  absence  of  the  rest;  the  plaintiff 
being  at  liberty  either  to  include  them  in  his  process 
(to  be  in  that  case  returned  nan  est  inventus  as  to 
them),  or  to  omit  them  altogether,  and  in  either  case, 
to  proceed  to  judgment  against  those  on  whom  the 
process  has  been  served. 
gjjP01*-  A  controversy  arose  early,  and  was  continued  with 
*gg*e**'  great  earnestness,  and  with  varying  fortunes,  through 
many  years,  touching  the  capacity  of  corporations 
aggregate  to  sue  and  be  sued  in  the  courts  of  the 
United  States.  The  question  was,  whether  it  was 
necessary  to  ascertain  who  were  the  persons  com- 
posing these  bodies,  and  to  show  that  each  one  of 
them,  individually,  possessed  the  requisite  character. 
It  was  so  decided  in  The  Hope  Insurance  Company  v. 
Boardman,  and  The  Bank  of  the  United  States  v.  De- 
veau  (5  Cranch,  57,  61);  and  the  decisions  in  these 
cases  were  followed  (though,  as  we  learn  from  a  sub- 
sequent case,  with  great  reluctance,)  in  The  Com- 
mercial Bank  of  Vicksburg  v.  Slocomb,  14  Peters,  60. 
The  decision  was  that  a  corporation  could  not,  in  its 

1  Act  of  Feb.  28, 1839,  oh.  37,  §  1 :  6  Stat,  at  Large,  321. 
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corporate  capacity,  be  a  citizen,  and  could  not,  there-  CHAP- 8- 
fore,  litigate  in  the  courts  of  the  United  States, 
except  in  consequence  of  the  citizenship  of  the  indi- 
vidual members  composing  it.  Each  of  the  corpo- 
rators must  be  a  person  capable  of  suing  where  the 
corporation  was  plaintiff,  and  of  being  sued  where  it 
was  defendant,  and  it  appearing  that  some  of  them 
were  citizens  of  the  same  state  with  the  plaintiffe,  it 
was  held  that  the  circuit  court  had  not  jurisdiction. 

But  in  the  case  of  The  Louisville,  Cincinnati,  *gg* 
and  Charleston  Railroad  Co.  v.  Lettson  (2  Howard,  JJjJ^J 
497),  the  supreme  court  saw  fit  to  subject  this  doc-  JJjySJu. 
trine  to  a  severe  and  searching  re-examination ;  and, 
upon  mature  deliberation,  declared  its  unanimous 
dissent  from  the  narrow  and  inconvenient  rule  laid 
down  in  the  antecedent  cases,  and  holding  "that  a 
corporation  created  by  and  doing  business  in  a  par- 
ticular state,  is  to  be  deemed,  to  all  intents  #nd 
purposes  as /a  person,  although  an  artificial  person, 
capable  of  being  treated  as  a  citizen  of  that  state 
as  well  as  a  natural  person;"  and  that  as  such,  it 
may,  in  strict  conformity  with  the  language  of  the 
constitution  and  of  the  11th  section  of  judiciary  act, 
sue,  and  be  sued  by  a  citizen  of  another  state,  with- 
out regard  to  the  citizenship  of  the  persons  of  whom 
it  is  composed.  It  matters  not,  therefore,  in  a  suit 
against  a  corporation,  if  some  of  the  corporators  are 
citizens  of  the  same  state  with  the  plaintiff,  provided 
he  is  a  citizen  of  another  state  than  that  in  which 
the  corporation  is  established,  and  where  the  suit 
must  be  prosecuted. 

The  doctrine  of  this  case  is  firmly  established.    It 

was  fully  discussed,  re-examined  and  affirmed  in 

Marshall  v.  The  Baltimore  and  Ohio  Railroad  Co.  (16 

Howard,  314),  and  applied  in  The  Lafayette  Insurance 

Co.  v.  French  (18  Howard,  404);  in  The  Covington 

19 
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PABTi.  Drawbridge  Co.  v.  Sheph&rd  (20  Howard,  225);  and 
in  The  Ohio  and  Mississippi  Railroad  Co.  v.  Wheeler, 
1  Black,  286.  In  the  last  two  cases,  the  Chief  Jus- 
tice, in  pronouncing  the  judgment  of  the  court, 
.  reviewed  the  antecedent  cases,  and  re-asserted  the 
rule  laid  dowh  in  Lettson's  case;  as  he  also  did 
the  decision  of  the  court  in  the  prior  case  of  The 
Bank  of  Augusta  v.  Earl  (13  Peters,  512),  in  which  it 
was  held  that  a  corporate  body  can  have  no  existence 
beyond  the  limits  of  the  state  or  sovereignty  which 
indues  it  with  its  faculties  and  powers.  It  must 
dwell  in  the  place  of  its  creation. 

The  result  then  is,  that  the  legal  entity  brought 
into  being  as  a  corporation  aggregate  by  any  state 
of  the  Union,  is  placed,  under  the  11th  section  of 
the  judiciary  act,  upon  the  same  footing,  both  as 
plaintiff  and  defendant,  as  an  individual  citizen  of 
that  state.1  The  individuality  of  its  members  is,  pro 
tanto,  merged  in  'their  collective  corporate  character. 
They  are  to  be  presumed  to  inhabit  the  state  to  which 
they  owe  their  corporate  existence,  and  no  allegation 
to  the  contrary  will  be  admitted. 
In  one  of  the  above  cited  cases,  The  Ohio  and 

•  Mississippi  Railroad  Co.  v.  Wheeler,  in  which  the  cor- 

poration was  plaintiff,  in  the  circuit  court,  the  juris- 
diction of  that  court  was  denied  by  the  supreme 
court  The  action  was  brought  in  the  State  of 
Indiana,  to  recover  the  amount  of  the  defendant's 
subscription  to  the  capital  stock  of  the  company. 
The  plaintiffs  alleged  themselves  to  be  a  body  corpo- 

1  This  is  true,  without  qualification,  with  respect  to  suits  brought  by 
a  corporation ;  bat  it  will  be  seen  that  a  suit  againtt  a  corporation  can 
be  instituted  only  in  the  district  comprising  (wholly  or  in  part)  the 
state  where,  by  law,  it  has  its  domicil ;  while  an  individual  may  be  sued 
either  in  the  state  of  which  he  is  an  inhabitant,  or  in  that  of  which  the 
plaintiff  is  a  oitisen,  if  casually  " found"  there.  A  corporation  can  be 
found  only  at  its  home. 
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rate,  created  by  the  laws  of  the  States  of  Indiana  CHAP-8- 
and  Ohio,  having  their  principal  place  of  business  in 
Cincinnati,  in  the  latter  state,  and  that  the  corpora- 
tion was  a  citizen  of  that  state,  and  the  defendant  a 
citizen  of  the  State  of  Indiana.  The  decision  of  the 
court  was,  that  the  suit  was  to  be  regarded  and 
treated  as  a  suit  in  which  the  citizens  of  Ohio  and 
Indiana  are  joined  in  an  action  against  a  citizen  of 
the  latter  state,  and,  consequently,  that  such  an 
action,  the  jurisdiction  depending  altogether  on  the 
character  of  the  parties,  could  not  be  maintained  in 
a  court  of  the  United  States.1 

1  As  to  the  proper  modes  of  describing  a  oorporate  body  in  pleading, 
see  Part  2,  Ch.  2,  §  7,  "  Character  of  the  Parties." 

In  the  ease  of  Tkt  Louisville,  Cincinnati  and  Charleston  Railroad  Co. 
y.  ZcttMn,  which,  as  we  have  seen,  was  the  first  of  the  series  of  oases 
investing  oorporate  bodies  with  the  attributes  of  citizenship,  the  suit 
was  instituted  against  the  corporation  in  the  oirouit  court  for  the  district 
of  South  Carolina,  to  recover  damages  for  the  alleged  non-fulfillment  of 
a  oontraot  relating  to  the  oonstruotion  of  the  defendant's  road,  entered 
into  by  them  in  their  corporate  capacity,  with  the  plaintiff,  who  was  a 
oltizen  of  the  State  of  New  York ;  and  among  the  stockholders  of  the 
company  were  two  other  corporate  bodies,  some  of  the  members  of 
which  were  also  citizens  of  New  York.  The  oourt  desired  to  be  con- 
sidered as  founding  its  decision  upon  the  ground  above  mentioned ;  but 
at  the  same  time,  declared  its  opinion  to  be,  that  jurisdiction  of  the 
ease  might  also  be  maintained  in  virtue  of  the  act  of  February  28, 
1839,  oh.  37. 

This  act  is  not  referred  to  as  a  ground  of  jurisdiction  in  any  of  the 
subsequent  oases,  and  I  oannot  well  understand  its  applicability  in  a  suit 
against  a  corporation.  That  is  not  a  case  in  which  some  of  "  the  parties  " 
are  "  properly  before"  the  oourt,  and  others  not.  The  prooess  having 
been  served  on  the  official  representation  of  the  corporation,  if  valid,  as 
to  any  of  the  corporators  as  natural  persons,  must  be  equally  so  as  a 
service  on  all ;  and  the  same  is  true  of  the  appearanoe  of  the  corporation 
in  oourt.  And  a  judgment  rendered  against  it  must  be  equally  binding 
and  operative  against  all  its  members,  so  that  no  effect  could  be  given  to 
the  saving  clause  of  the  statute  providing  that  the  judgment  •'  shall  not 
conclude  or  prejudice  other  parties,  not  regularly  served  with  process, 
or  not  voluntarily  appearing  to  answer." 

But  there  is  another  question  of  considerable  importance,  to  which  the  * 
act  of  '39  may  (airly  give  rise,  and  whioh,  to  my  knowledge,  has  not  yet 
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parti. 

This  re- 
striction 
cannot  be 
evaded  by 
colorable 
assign- 
ment. 


Jurisdiction  cannot  be  created  by  an  assignment  of 
the  property,  which  is  the  subject  matter  of  the  suit, 
merely  colorable,  and  made  for  that  purpose,  by  one 

been  definitively  Bettled.  It  is  whether,  when  some  of  several  persons, 
jointly  liable  in  their  individual  capacity,  are  citizens  of  a  state  other 
than  that  of  which  the  adverse  party  is  a  citizen,  an  action  against  them 
may  not  be  maintained,  notwithstanding  others  of  the  persons  so  liable 
are  citizens  of  the  latter  state.  In  the  previous  oase  of  The  Commercial 
Bank  of  Vicksburg  v.  Slocomb  (14  Peters,  60),  this  aot  was  invoked  by  the 
plaintiff  against  a  corporation,  and  the  court  held  it  inapplicable,  ad* 
hering  to  the  general  rule  established  before  the  passage  of  the  act,  that 
eaoh  of  the  several  plaintiffs  must  be  oapable  of  suing,  and  each  of  the 
persons  who  ought  to  be  joined  as  defendants,  must  be  capable  of  being 
sued.  But  this  is  one  of  the  oases  overruled  by  The  Louisville,  Cincin- 
nati and  Charleston  Railroad  Co.  v.  Lettton,  in  which,  as  above  observed, 
the  opinion  was  expressed  by  the  oourt,  that  the  act  was  applicable  to 
corporations.  I  have  already  intimated  my  dissent  from  this  opinion, 
but  for  reasons  inapplicable  to  suits  against  individuals ;  and  I  can 
discern  no  reason  for  excluding  such  suits  from  the  operation  of  the 
statute,  although  a  part  of  the  persons  to  whom  the  joint  liability 
attaches  may  be  citizens  of  the  same  state  as  the  plaintiff.  Such  a  case 
seems  to  be  dearly  embraced  by  the  policy  of  the  act,  and  to  be  fully 
warranted  by  its  terms.  Its  language  is  general,  and  is  as  much  descrip- 
tive of  a  oase  in  which  some  or  one  of  the  defendants  is  a  citizen  of  the 
same  state  as  the  plaintiff  when  the  suit  is  brought  in  another  state,  as 
it  is  of  the  opposite  oase ;  and  it  may  be  added  also  that  the  policy  of  the 
act  appears  to  extend  alike  to  both.  It  is  true,  congress  has  not  power  to 
confer  a  general  jurisdiction  on  the  national  courts,  of  controversies 
between  citizens  of  the  same  state;  and  the  question,  therefore,  is, 
whether  the  jurisdiction  in  question  can  properly  be  said  to  be  of  this 
character.  If  a  citizen  of  Pennsylvania  having  a  right  of  action  against 
several  persons  jointly,  a  part  of  whom  are  residents  of  that  state,  and 
the  rest  of  the  State  of  Alabama,  should  institute  a  suit  in  the  circuit 
oourt  of  the  United  States,  in  the  latter  state,  against  those  resident 
therein,  could  the  oourt,  in  entertaining  jurisdiction  of  the  case  and 
rendering  a  judgment  therein,  which  could  not  conclude  or  prejudice 
those  resident  in  Pennsylvania,  be  properly  said  \o  take  cognizance  of 
a  suit  between  the  plaintiff  and  his  Pennsylvania  debtors  ?  If  not,  I 
perceive  no  reason  why  the  act  should  not  receive  an  interpretation 
which  would  sanction  suoh  a  suit.  To  adopt  it  is  but  to  decide,  that  the 
act  allows  a  citizen  of  one  state  in  the  American  Union  to  institute  a 
suit  in  the  circuit  court  of  the  United  States  in  any  other  state,  against 
such  of  his  joint  debtors  as  reside  or  may  be  found  there,  without  any 
regard  to  the  citizenship  of  the  others. 
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not  competent  to  sue  in  the  circuit  court,  to  one  chap.  8. 
having  the  requisite  character.  Thus  in  an  action  of 
ejectment  brought  by  a  citizen  of  Maryland  against 
a  citizen  of  Pennsylvania,  in  which  it  appeared  from 
the  answer  of  the  defendant  to  a  bill  of  discovery 
filed  against  him  on  the  equity  side  of  the  same 
court  by  the  defendant,  that  the  only  title  he  pos- 
sessed to  the  premises  in  question  was  derived 
through  a  conveyance  from  a  citizen  of  Pennsyl- 
vania, made  without  consideration,  for  the  purpose 
of  enabling  his  grantor  to  litigate  in  the  circuit  court, 
the  cause  was  for  that  reason  struck  off  the  calendar 
upon  motion.  MaxfieWs  Lessee  v.  Levy,  2  Dallas,  381 ; 
A  C,  4  Dallas,  330.  But  a  conveyance  by  a  trustee 
not  competent  to  sue,  to  the  cestui  que  trust,  who  is 
competent,  is  not  colorable  within  this  rule.  Browntfs 
Lessee  v.  Au/rbuckle,  4  Dallas,  338 ;  note  (2). 

As  in  suits  in  which  an  alien  is  a  party,  so  in  those  it  applies 
between  citizens  of  different  states,  it  is  the  charac-  parties. 
ter  of  the  real  and  not  that  of  the  nominal  parties  and  adnJn- 
which  determines  the  question  of  jurisdiction.    But  are  such. 
executors  and  administrators~are  considered  as  real 
parties,  and  the  courts  of  the  United  States  have 
jurisdiction  by,  or  against  them,  if  they  are  citizens 
of  different  states,  although  their  testators  or  intes- 
tates were  not  thus  entitled  to  sue,  or  liable  to  be 
sued,  in  these  courts.  Childress,  exW,  &c,  v.  Emory  et 
al.y  ex*rs,  &c,  8  Wheat,  642. 

But  in  suits  at  law,  the  legal  interest  alone  is  to  be  The  legal 
regarded.  Irvine  v.  Lowry,  14  Peters,  293 ;  Colson  v.  the  test. 
Lewis,  2  Wheat.,  377. 

The  jurisdiction  of  the  circuit  courts  being  once  Jarwfflc- 

toon  can 

vested  between  citizens  of  different  states',  cannot  be  »>t  be  di- 

yested  by 

divested  by  a  change  of  domicil  of  one  of  the  pais  *  change  of 
ties,  and  his  removal  into  the  same  state  with  the 
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parti,   adverse  patty  >  pendente  Ute.  Morgan's  Heirs  Y.Morgan 
et  alj  2  Wheat,  290. 

And  a  bill  for  an  injunction  to  stay  execution  on  a 
judgment  at  law,  may  be  entertained,  although  the 
adverse  parties  to  the  judgment  have,  subsequent  to 
the  judgment,  become  citizens  of  the  same  state. 
Dunn  et  al  v.  Clarke  et  «rf.,  8  Peters,  1. 

4.  Of  suits  "arising  under"  the  Patent  and  Copyright 

Acts. 

9 

States*1"  ^°  constitute  a  suit  of  this  description,  of  which  a 
arising  circuit  court  may  take  cognizance,  without  regard  to 
Stent  lore  ^e  citizenship  of  the  parties,  or  the  amount  in  con- 
JJwjjW1*  troversy,  it  must  arise  strictly  under  the  patent  or 
copy-right  laws.  It  is  not  sufficient  that  it  relates  to 
rights  acquired  under  them ;  the  rights  of  the  parties 
in  contest  must  depend  on  them.  And,  therefore,  a 
bill  in  equity  for  the  specific  performance  of  a  con- 
tract for  the  use  of  privileges  secured  by  letters 
patent,  was  held  not  to  be  a  suit  arising  under  the 
patent  laws.1  And  so  of  a  bill  in  equity  to  annul  a 
conditional  assignment  -of  a  patent  right,  on  the 
ground  that  the  assignee  had  failed  to  comply  with 
the  terms  of  the  assignment.9  Unquestionably  the 
same  principle  is  applicable  to  contracts  respecting 
copy-rights. 

S1^*8^      In  ^teP1tens  v-  CWjlf  (14  Howard,  529),  it  was  decided 
plate  at      that  the  purchaser  at  a  sale  under  execution,  of  a 

execution 

fSS-nT1     cop^rpl^te  engraving  of  a  map,  the  copy-right  where- 
righttovM  of  had  been  secured,  acquired  no  right  to  use  the 
plate  for  the  purpose  of  making  maps.    Copy-right  is 
an  incorporeal  property,  not  subject  to  sale  on  execu- 
tion.   An  engraved  map  plate  is  but  an  instrument 

x  Brown  ▼,  8hmnont  9  Howard,  9. 
*  Wilson  r.  8andford  tt  at.,  10  id.,  99. 
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for  the  exercise  of  this  right,  and  stands  in  the  same  chars. 
relation  to  it  as  the  implements  employed  by  a 
patentee  in  the  construction  of  the  machine  patented 
do  to  the  right  secured  by  the  patent.  Besides,  the 
copy-right  act  of  February  3, 1831,  ch.  16,  $  7  (4  Stat 
at  Large,  p.  436),  forbids,  under  severe  penalties,  the 
copying  of  any  map,  &c«,  the  copy-right  whereof  has 

been  secured,  without  the  consent  of  the  proprietor, 
in  writing,  signed  in  the  presence  of  two  witnesses. 
Doubtless  this  incorporeal  right,  like  a  share  of  a 
debtor  in  a  joint  stock  company,  may  be  reached  by 
a  creditor's  bill ;  but  even  when  this  mode  of  transfer 
is  resorted  to,  it  may  well  be  doubted,  said  Mr.  Jus- 
tice Kelson,  in  pronouncing  the  decision  of  the 
court,  whether  it  would  not  be  necessary  for  the  court 
to  direct  a  conveyance  to  the  purchaser  in  the  mode 
prescribed  by  the  statute. 

It  was  held*  also,  that  the  proprietor  of  the  copy- 
right could  not  be  required,  as  a  condition  on  which 
v  the  purchaser  of  the  plate  should  be  enjoined  from 
using  it,  to  refund  the  purchase  money.1 

1  There  is  one  other  reported  case  deciding  a  point,  it  is  true,  abont 
which  it  seems  strange  that  any  doubt  should  have  been  entertained, 
but  to  which,  nevertheless,  I  deem  it  proper  to  advert,  partly  as  an  act 
of  justice  to  the  district  judge  of  the  Northern  District  of  New  York, 
before  whom,  sitting  alone  in  the  circuit  court,  the  cause  was  tried. 
The  only  point  decided  by  the  supreme  court,  of  the  nine  points  pre- 
sented by  the  bill  of  exceptions,  is  that  the  penalty  of  fifty  cents 
imposed  by  the  sixth  section  of  the  act  on  the  unauthorized  publisher 
of  a  book,  "  for  every  sheet  found  in  hi$  possesion,"  does  not  attach  to 
sheets  not  found  in  his  possession.  Of  course  it  does  not ;  nor  did  the 
judge  decide  otherwise.  No  such  point  was  raised  or  suggested.  The 
amount  for  which,  if  for  anything,  the  verdict  was  to  be  rendered,  was 
a  mere  matter  of  commutation  between  the  counsel,  acquiesced  in  by 
both  parties,  and  announced  to  the  court.  There  were  six  questions 
raised,  and  no  more,  as  conclusively  appears  by  the  full  minutes  of  the 
trial,  carefully  made  by  the  judge,  and  the  one-  on  which  the  case 
turned  in  supreme  court  is  not  one  of  them.  How,  witnout  the  know- 
ledge of  the  judge,  it  found  its  way  into  the  bill  of  exceptions,  it  is- 
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?abti.  g#  Qj>  ^jg  removed  from  state  courts. 

Removau      The  prfyUege  conferred  by  the  12th  section  of  the 
iright-       judicial  act,  on  defendants,  in  suits  instituted  in 
state  courts,  of  having  their  causes  removed  thence 
to  the  circuit  court  of  the  United  States,  is  matter  of 
right;  and  when,  on  an  application  for  this  purpose, 
it  is  shown  that  the  case  is  one  embraced  by  the  act, 
and  that  the  defendant  has  complied  with  the  re- 
quired conditions,  it  is  the  duty  of  the  state  court 
"to  proceed  no  further  in  the  cause,"  and  every  step 
farther  taken  in  the  case,  whether  in  the  same  court 
or  in  an  appellate  court,  is  coram  non  judice,  and,  of 
course,  nugatory.  Gordon  v.  Longest,  16  Peters,  97. 
Amount  in      When  the  damages  are  laid  by  the  plaintiff  at  more 
than  five  hundred  dollars,  this  satisfies  the  words  of 
the  act  "to  be  made  to  appear  to  the  satisfaction 
of  the  court,"  &c,  and  is  conclusive  upon  the  state 
court,  with  respect  to  the  sufficiency  of  the  amount 
in  dispute.  Id. 
C«en^  of       When  the  state  court,  after  improperly  refusing  to 
refusal  of   allow  the  petition  for  removal,  proceeds  to  render  a 

state  court  *  * 

10  ^^  judgment  against  the  defendant,  and  the  judgment 
removal,  fe  affirmed  on  writ  of  error  to  the  highest  court  of 
the  state,  the  defendant  may  prosecute  a  writ  of  error 
to  the  supreme  court  of  the  United  States  in  virtue 
of  the  25th  section  of  the  judiciary  act,  and  the 
judgment  of  affirmance  will  be  reversed,  and  the 
cause  remanded  to  the  state  court  with  instructions 
that  it  shall  be  transmitted  to  the  court  in  which  it 
originated,  with  directions  to  allow  the  petition  of 
the  defendant  for  the  removal  of  the  cause  to  the 
circuit  court  Id. 

unnecessary  to  trouble  the  reader  by  explaining.  Backus  v.  Oould  <fc 
Banks,  7  Howard,  798. 
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Id  the  subsequent  case  Kamouse  v.  Martin  (15  of  chap.  8. 
Howard,  198),  these  principles  were  re-asserted.  The 
suit  was  instituted  in  the  court  of  common  pleas  for 
the  city  and  county  of  New  York,  the  plaintiff  being 
a  citizen  of  the  State  of  New  York,  and  the  defend- 
ant of  New  Jersey.  The  sum  originally  claimed  in 
the  declaration  as  damages,  was  one  thousand  dol- 
lars; but  after  the  defendant  had  presented  his  peti- 
tion for  the  removal  of  the  cause,  the  plaintiff  was 
allowed  to  reduce  his  claim  to  the  sum  of  four  hun- 
dred and  ninety-nine  dollars.  The  petition  was  then 
denied,  and  the  plaintiff  recovered  a  judgment.  On 
a  writ  of  error  to  the  superior  court  of  the  city  of 
New  York,  the  highest  court  possessing  appellate 
power  in  the  case,  the  judgment  was  affirmed,  the 
court  refusing  to  entertain  the  question  of  the  de- 
fendant's right  of  removal,  because  the  objection  did 
not  appear  upon  the  record;  no  plea  to  the  jurisdic- 
tion of  the  inferior  court  having  been  interposed 
therein.  But  this  decision  was  held  by  the  supreme 
court  to  be  erroneous.  The  denial  of  the  defendant's 
petition  was  an  infringement  of  a  right  conferred  by 
the  act  of  congress,  and  entitled  him  to  a  writ  of 
error,  and  the  reversal  of  any  judgment  the  court 
might  render  in  that  suit  against  him.  To  require 
him  to  plead  was  inconsistent  with  this  right,  and 
with  the  obligation  imposed  on  the  court  by  the  act 
of  congress,  to  "proceed  no  further  in  the  cause." 

For  these  reasons  also  it  was  erroneous  in  the 
court  of  common  pleas  to  allow  the  declaration  to  be 
amended  by  the  reduction  of  the  damages  claimed. 

At  a  previous  term  of  the  court  a  motion  had  been 
made  in  behalf  of  the  defendant  in  error  to  dismiss 
the  cause  for  the  want  of  jurisdiction :  but  the  court 
held  the  case  to  be  clearly  one  of  those  enumerated 
in  the  25th  section  of  the  judiciary  act  of  1789.    The 

20 
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pabtl  plaintiff  in  error  claimed  the  right  under  the  12th 
section  of  this  act,  to  remove  the  cause  from  the  state 
court  to  the  circuit  court  of  the  United  States.  The 
right  claimed  was  denied.  The  construction  of  an 
act  of  congress  was  therefore  drawn  in  question,  and 
the  decision  of  the  court  was  against  the  right 
claimed  under  it. 
Suit  on  re-      In  the  case  of  The  State  of  Pennsylvania  v.  Cdbbett 

cognizance        \  . 

for  good     (3  Dallas,  467),  it  was  held  by  the  supreme  court  of 

behavior 

not  remo  that  state,  that  an  action  of  debt  upon  a  recognizance 
for  good  behavior,  against  an  alien,  was  not  remova- 
ble by  the  defendant  to  the  circuit  court  of  the 
United  States ;  it  being  in  the  nature  of  a  criminal 
proceeding,  and  therefore  not  such  a  case  as  was  con- 
templated in  the  judicial  act. 

a  Mil  for       It  having  been  held,  Diggs  &  Keith  v.  Wolcott  (4 

an  injunc* 

tkmtore-  Cranch's  K.,  179),  that  a  court  of  the  United  States 

strain 

another      has  no  power  to  enjoin  proceedings  in  a  state  court ; 

state  oonrt 

not  within  it  therefore  follows,  that  a  bill  in  equity  filed  in  a 
state  court  (though  against  an  alien,  or  a  citizen  of 
another  state),  for  the  purpose  of  obtaining  an  in- 
junction to  restrain  proceedings  in  another  state 
court,  is  not  such  a  suit,  as  is  removable  to  the  circuit 
court  of  the  United  States.  And  so  it  was  held  by 
the  court  of  chancery  of  New  York.  1  Paige's  Ohan. 
Hep.,  183. 
character0  ^*e  ru*e  Edtotive  to  suits  originally  instituted  in 
of  parties    the  courts  of  the  United  States,  that  where  the 

the  same 

as  in  ongi-  jurisdiction  depends  upon  the  character  of  the  parties, 
all  the  individuals  composing  the  respective  parties, 
plaintiff  and  defendant,  must  possess  the  requisite 
character,  was  held  applicable  also  to  suits  removed 
from  the  state  courts.  Accordingly  where  the  plain- 
tiffs were  citizens  of  the  state  in  which  the  suit  was 
brought,  and  one  of  the  three  defendants  was  also  a 
citizen  of  the  same  state,  it  was  held  that  the  suit 
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could  not  be  removed,  although  the  other  two  defend-  chap.  8. 
ants  were  aliens.    Ward  v.  Arredondo  et  at.f  1  Paine, 
410. 

Indeed  it  is  perfectly  obvious  that  no  suit  can  be 
removed  to  the  national  courts,  which  might  not  by 
the  constitution  of  the  United  States  have  been  origi- 
nally commenced  in  one  of  these  courts.  It  is  true, 
as  we  have  seen,  that  congress  in  defining  the  origi- 
nal jurisdiction  of  the  inferior  courts  of  the  United 
States  have  not  seen  fit  to  cover  the  whole  ground 
embraced  by  the  constitution.  But  it  is  evident  from 
the  language  of  the  twelfth  section  of  the  judicial 
act,  that  it  was  not  intended  by  it  to  extend  the 
jurisdiction  of  these  courts  over  causes  brought  before 
them  on  removal,  beyond  the  limits  prescribed  to 
their  original  jurisdiction;  and  such,  as  far  as  it  goes, 
is  the  judicial  construction  which  has  been  given  to 
this  section. 

It  may,  therefore,  be  safely  assumed,  that  all  the 
decisions  affecting  the  original  jurisdiction  of  the 
circuit  courts  in  the  classes  of  cases  which  may  be 
removed,  are  equally  applicable  to  them  as  the  sub- 
jects of  removal. 

In  the  case  of  Spraggins  v.  The  County  Court  of  £2*2^ 
Humphries  (1  Oooke,  160),  it  was  held,  that  a  state  *•£*  br 
court  improperly  refusing  to  permit  the  removal  of  a  JJJJ^JJ^ 
cause  to  the  circuit  court  of  the  United  States,  may  by  "^^ 
be  compelled  to  allow  such  removal,  by  mandamus, 
from  the  circuit  court  to  which  the  removal  is  sought ; 
and  in  the  case  of  Brown  v.  Cupin  &  Wise  (4  Hen. 
and  Munf.,  173),  it  was  held  that  a  mandamus,  under 
the  like  circumstances,  and  for  the  like  purpose, 
would  lie  from  a  superior  to  an  inferior  court  of  the 
state. 

The  act,  it  will  be  recollected,  authorizes  a  removal  ££££* 
upon  the  filing  of  a  petition  by  the  defendants,  at  (he  mrnX 


hum. 


re- 
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PABT1-   time  of  entering  his  appearance  in  the  state  court:  and 
fikd  *t  the  ™  *^e  case  °^  ^}S(m  v#  Johnson  (Peters's  0. 0.  R.,  44), 

tin,tE,reK    in  which  the  defendant  had  suffered  two  terms  to  in- 
scribed by 

the  act.  tervene  between  the  time  of  entering  his  appearance 
in  the  state  court,  and  the  filing  of  his  petition  for 
removal,  the  circuit  court  remanded  the  cause  for  that 
reason,  although  the  petition  was  granted  by  the 
state  court  nunc  pro  tunc  as  of  the  term  of  the  de- 
fendant's appearance. 

a  rait  im-       When  a  cause  is  improperly  removed,  it  is  the  duty 

properly 

removed  of  the  circuit  court  to  remand  it  to  the  state  court  in 
remanded  which  it  was  instituted;  and  if  the  circuit  court 
cmt  court,  should  entertain  jurisdiction  of  a  cause  thus  impro- 
perly brought  before  it,  and  the  cause  should  subse- 
quently be  carried  by  writ  of  error  to  the  supreme 
court,  the  latter  court  would  be  bound  still  to  remand 
it.  Pollard  et  al.  v.  Dtvight,  4  Oranch,  429. 

In  the  case  of  Wright  v.  WeUs  (Peters's  0.  0.  B., 

220),  the  cause  was  removed  before  a  declaration  was 

filed  in  the  state  court.    Upon  the  defendant's  ap- 

jurisdic- .  peaxance  in  the  circuit  court,  the  plaintiff  filed  his 

veSeTby1  declaration,  and  laid  his  damages  at  one  thousand 

ofdda^ea  dollars.    Afterwards  by  a  release  of  part  of  the  debt, 

claimed.     jje  re^uced  the  sum  in  controversy  to  less  than  five 

hundred  dollars :  whereupon  it  was  moved  to  remand 

the  cause  to  the  state  court  for  want  of  jurisdiction : 

but  the  motion  was  denied,  upon  the  ground  that 

jurisdiction  having  once  vested,  it  was  not  competent 

for  the  plaintiff  by  his  own  act  to  oust  it. 

The  foregoing  decisions,  it  will  be  perceived,  relate 
to  the  first  description  of  causes  mentioned  in  the 
section  above  referred  to,  viz. :  those  against  an  alien 
or  a  citizen  of  another  state. 

Grant  from 

state  be-        As  it  regards  the  other  description  of  causes,  the 
from  new    removal  of  which  is  provided  for  by  this  section,  viz. : 

state  after, 

division,     those  in  which  the  parties  claim  title  to  land  under 


Original  Jurisdiction  or  the  Circuit  Courts.  167 

grants  from  different  states,  it  has  been  held  where  chap,  8. 
one  party  claimed  under  a  grant  from  a  state  before 
its  division,  and  the  other  under  a  grant  from  a  new 
state  subsequently  formed  from  a  portion  of  the  terri- 
tory, that  these  were  grants  from  different  states 

within  the  meaning  of  the  constitution  and  judicial 
act.  Town  of  Pcvwlet  v.  Clark  et  al.y  9  Oranch,  292. 

So,  also,  where  both  parties  obtained  inchoate  titles  There 

must  be  a 

from  the  same  state  before  its  separation  into  two  <*um  of 

r  the  legal 

states,  and  after  such  separation  severally  received  title  under 

flrrantfl* 

conflicting  grants  from  the  two  new  states ;  the  con- 
stitution and  laws  looking  to  the  grants  as  the  test 
of  jurisdiction,  and  not  to  any  equitable  title  previ- 
ously acquired.  Colson  v.  Lewis,  2  Wheat,  377. 

6.  Of  (he  jurisdiction  conferred  on  the  circuit  courts 
by  the  act  to  incorporate  the  Bank  of  the  United 
States.1 

The  validity  of  that  provision  contained  in  the  charter 
ehwrter  of  The  Bank  of  the  United  States,  granted  in  tfonai,  «"* 

*  J*  °  congress 

1816,  which  confers  on  the  bank  an  unlimited  right  bad  power 

to  confer 

to  sue  in  the  circuit  courts  of  the  United  States,  has  the  right  to 

sue  in  cir- 

been  questioned  on  two  grounds:  1.  That  congress  cmt  court*. 
had  no  power,  by  the  constitution,  to  incorporate  a 
National  Bank;  and  2.  That  admitting  this  power, 
congress  could  not,  constitutionally,  empower  the 
circuit  courts  to  take  cognizance  of  suits  between 
citizens  of  the  same  state.  But  in  the  case  of 
ItTCuUoch  v.  The  State  of  Maryland  (4  Wheat,  316), 
after  elaborate  argument  and  full  consideration,  the 
court,  through  Chief  Justice  Marshall,  pronounced 
its  unanimous  decision  in  favor  of  the  constitution- 
ality of  the  bank.    And  in  the  subsequent  case  of 

1  This  subject  may  strike  the  reader  as  obiokte.  But  the  profound 
discussions  to  which  it  gave  rise,  and  the  comprehensive  scope  and 
importance  of  the  principles  to  the  establishment  of  which  it  led,  give 
to  it  an  enduring  interest. 
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PABT1  Osborn  et  al  v.  The  Bank  of  the  United  States  (9 
Wheat,  738),  in  which,  on  account  of  the  great  im- 
portance of  the  question,  the  same  question,  at  the 
request  of  the  court,  was  re-argued,  this  decision  was, 
with  like  unanimity,  re-affirmed. 

In  this  latter  case  it  was  also  further  decided,  that 
inasmuch  as  the  bank  owed  its  existence  to  an  act  of 
congress,  and  could  sue  and  be  sued  only  in  virtue 
of  this  act,  suits  to  which  the  bank  was  a  party  must 
be  considered  as  cases  arising  (in  the  language  of 
the  constitution),  under  a  law  of  the  United  States, 
and,  as  such,  might  constitutionally  be  made  cog- 
nizable in  the  circuit  courts,  without  regard  to  the 
citizenship  of  the  parties. 

In  the  case  of  The  Bank  of  the  United  States  v. 
The  Planters'  Bank  of  Georgia  (9  Wheat.,  904),  the 
suit  was  founded  on  negotiable  promissory  notes, 
made  payable  to  a  citizen  of  Georgia,  and  which  had 
been  transferred  to  the  plaintiffs. 

The  Planters'  Bank  interposed  a  plea  to  the  juris- 
diction of  the  circuit  court,  alleging  that  the  said 
bank  was  a  corporation,  of  which  the  State  of 
Georgia  and  certain  individuals,  who  are  citizens 
of  the  same  state,  with  some  of  the  plaintiffs,  are 
members;  and  further,  that  the  persons  to  whom  the 
notes  in  question  were  made  payable,  were  citizens 
of  the  State  of  Georgia,  and,  therefore,  incapable  of 
suing  the  said  bank  in  a  circuit  court  of  the  United 
States — and  being  so  incapable,  could  not,  by  trans- 
ferring the  notes  to  the  plaintiffs,  enable  them  to  sue 
in  that  court.  To  this  plea  the  Bank  of  the  United 
States  interposed  a  demurrer,  and  upon  this  issue  the 
case  came  before  the  supreme  court,  on  a  certificate 
of  division  of  opinion  between  the  judges  of  the 
circuit  court,  for  the  District  of  Georgia. 
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In  support  of  the  plea  it  was  insisted  that  inas-  CHAP- 8- 
much  as  the  State  of  Georgia  was  a  stockholder  in 
the  Planters'  Bank,  and  so  one  of  the  corporators,  the 
suit  must  be  considered  as  one  against  that  state,  and 
was  therefore  prohibited  by  the  11th  amendment  to 
the  constitution,  by  which  it  is  declared  that  "the 
judicial  power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity  com- 
menced or  prosecuted  against  one  of  the  United 
States,  or  by  citizens  or  subjects  of  any  foreign 
state,"  or,  that  if  such  a  suit  could  be  maintained  at 
all,  it  was  maintainable  only  in  the  supreme  court 
The  decision  of  the  court  was  against  the  validity  of 
this  objection.  The  state  does  not,  it  was  said,  by 
becoming  a  corporator,  identify  itself  with  the  cor- 
poration. The  Planters'  Bank  is  not  the  State  of 
Georgia,  although  the  State  holds  an  interest  in  it. 
It  was  considered  a  sound  principle,  that  when  a 
government  becomes  a  partner  in  any  trading  com- 
pany, it  divests  itself,  so  far  as  concerns  the  transac- 
tions of  that  company,  of  its  sovereign  character, 
and  takes  that  of  a  private  citizen.  Instead  of  com- 
municating to  the  company  its  privileges  and  its 
prerogatives,  it  descends  to  a  level  with  those  with 
whom  it  associates  itself,  and  takes  the  character 
which  belongs  to  its  associates,  and  to  the  business 
which  is  to  be  transacted.  The  State  of  Georgia,  by 
giving  to  the  bank  the  capacity  to  sue,  and  be  sued, 
voluntarily  stripped  itself  of  its  sovereign  character, 
so  far  as  respected  the  transactions  of  the  bank,  and 
waived  all  the  privileges  of  that  character. 

It  was,  however,  further  contended  in  support  of 
the  above  plea  to  the  jurisdiction  of  the  court,  that 
the  case  fell  within  the  limitation  contained  in  the 
11th  section  of  the  judiciary  act,  which  is  in  these 
words:  "nor  shall  any  district  or  circuit  court  have 
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• 

PA&T1-  cognizance  of  any  suit,  to  recover  the  contents  of 
any  promissory  note,  or  other  chose  in  action,  in 
favor  of  an  assignee,  unless  the  suit  might  have  been 
prosecuted  in  such  court,  to  recover  the  said  con- 
tents, if  no  assignment  had  been  made,  except  in 
cases  of  foreign  bills  of  exchange." 

But  this  objection  was  also  overruled.  The  above 
cited  provision  of  the  judiciary  act  was  held  to  be 
a  limitation  on  the  jurisdiction  conferred  by  that  act. 
The  bank  did  not  sue  in  virtue  of  any  right  confer- 
red by  the  judiciary  act,  but  in  virtue  of  a  right  con- 
ferred by  its  charter.  It  was  authorized  to  sue,  not 
because  the  defendant  was  a  citizen  of  a  different 
state  from  any  of  its  members,  but  because  its  chaiv 
ter  conferred  upon  it  the  right  of  suing  its  debtors  in 
a  circuit  court  of  the  United  States. 

7.  Of  the  jurisdiction  conferred  by  ilie  act  authorizing 

Banking  Associations. 

The  above-named  act  declares  "that  suits,  actions 
and  proceedings  by  and  against  any  association  un- 
der this  act,  may  be  had  in  any  circuit,  district  or 
territorial  court  of  the  United  States,  held  within  the 
district  in  which  such  association  may  be  estab- 
lished."1 

8.  Of  the  power  to  issue  particular  writs,  and  other 

special  powers. 

The  only  writs  of  this  description  which  the  cir- 
cuit courts  are  specially  authorized  by  the  judicial 
act  to  issue,  it  will  be  recollected,  are  those  of  scire 

1  Act  of  February  25,  1863,  ch.  58,  §  59 :  12  Stat,  at  Large,  p.  681,  and 
the  act  of  March  2, 1863  (ch.  67,  §  4 :  12  Stat,  at  Large,  p.  698),  gives 
to  the  circuit  and  district  courts  jurisdiction  of  all  suits  for  the  recovery 
"of  fines  and  forfeitures  incurred  under  that  act.  The  act  denounces 
forfeitures  and  penalties  for  frauds  committed  by  persons  in  the  military 
and  naval  service  of  the  United  States. 
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facias,  habeas  corpus,  dedimus  potestatem.    Bespecting  chap.  8. 
the  first  and  last  named,  there  are  no  judicial  de- 
cisions requiring  notice  under  this  head. 

The  authority  of  the  courts  and  judges  of  the 
United  States  to  grant  the  writ  of  habeas  corpus  ad 
subjiciendum  has  already  been  considered  in  treating 
of  the  jurisdiction  of  the  supreme  court.1 

Writ  of  Mandamus.]  This  is  one  of  those  writs 
"not  specially  provided  for  by  statute,?'  but  which 
the  circuit  courts  are  authorized  to  issue  only  when 
"necessary  for  the  exercise  of  their  jurisdiction." * 
Of  course  it  can  be  issued  in  no  other  cases.  Win- 
twre  v.  Wood,  7  Oranch,  504.3  But  it  will  lie,  for 
example,  to  a  district  court,  which  refuses  to  proceed 
to  judgment,  in  a  case  subject  to  the  appellate  juris- 
diction of  the  circuit  court  to  which  the  application 
is  made:  but  not  to  compel  it  to  expunge  amend- 
ments improperly  made,  in  a  record  returned  to  the 
circuit  court,  on  error.  Smith  v.  Jackson,  1  Paine,  453. 

Writs  of  Injunction.']  The  authority  of  the  circuit 
court  to  grant  injunctions,  except  in  patent  and  copy- 
right cases,  where  the  power  is  specially  conferred/ 
is  founded  in  the  same  general  grant  of  power. 

There  are  many  judicial  decisions  regulating  its 
exercise,  which  will  be  noticed  hereafter.  It  will  be 
sufficient  in  this  place  to  notice  the  following,  which 
are  all  that  I  have  met  with  that  involve  the  ques- 
tion of  jurisdiction. 

An  injunction  may  be  issued  from  the  equity  side  J^Jfter 
of  a  circuit  court,  to  stay  proceedings,  upon  a  judg-  ^^hj 
ment  at  law  in  the  same  court,  notwithstanding  the  em>r* 

1  Supra,  pp.  51-71. 

*  Supra,  pp.  48-51. 

'Except  in  the  Distriot  of  Columbia,  see  note,  $uprat  p.  50. 

4  Fide,  supra,  p.  112. 

21 
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pabti.  removal  of  the  record  by  writ  of  error  to  the  supreme 
court.  Parker  v.  The  Judges  of  the  Circuit  Court  of 
Maryland,  12  Wheat.,  561. 
to  restrain     It  may  also  be  issued  to  restrain  the  performance 
officer6      of  an  official  act,  by  an  officer  of  a  state,  if  a  state 
law  requiring  him  to  perform  such  an  act,  is  repug- 
nant to  the  constitution  of  the  United  States.  Osborn  et 
ai.  v.  The  Bank  of  the  United  States,  9  Wheat.,  738. 
Not  to  a         The  circuit  courts  have  no  jurisdiction  to  enjoin 
■tate  oomt  proceedings  in  a  state  court;  and  so  it  was  held  in 

the  case  of  Diggs  et  al.  v.  Wolcott,  4  Cranch,  179. 
Power  of  By  the  a*3*  of  1793,  the  reader  will  bear  in  mind, 
fiSe68  to  anV  jwty*  of  the  supreme  court  is  authorized  to  issue 
this  writ  in  cases  where  it  might  be  granted  by  the 
supreme  or  circuit  court:  and  by  a  later  act  this 
authority  has  been  extended,  with  certain  limitations, 
to  the  judges  of  the  district  courts.1  This  power 
may  of  course  be  exercised  in  vacation. 

As  to  the  power  to  issue  the  writs  of  live  exeat,  pro- 
cedendo, quo  warranto,  certiorari,  &c,  and  as  to  that 
of  appointing  special  courts,  and  punishing  for  con- 
tempts, see,  ante,  Supreme  Court;  where  what  is  said 
is  equally  applicable  in  this  place. 

The  jurisdiction  in  regard  to  some  of  the  forego- 
ing writs,  it  will  be  remarked,  is  of  a  nature  rather 
appellate  than  original.  But  in  the  brief  disquisi- 
tions upon  them  in  this  part  of  the  work,  it  was 
deemed  unnecessary  formally  to  recognize  this  dis- 
tinction. 

9.  Of  the  power  to  make  alterations  and  additions  in 

the  forms  of  process. 

The  nature  and  extent  of  the  power  vested  in  the 
courts  of  the  United  States,  generally,  by  the  pro- 
cess of  the  act  of  1792,  of  making  alterations  and 

1  See,  po9tt  Jurisdiction  of  the  District  Courts. 
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additions,  and  in  the  supreme  court  in  particular,  of  chap.  8. 
prescribing  regulations  to  the  circuit  and  district 
courts,  respecting  the  forms  of  writs,  executions,  and 
other  process,  and  especially  in  the  forms  and  modes 
of  proceeding  in  suits,  were  very  fully  and  ably  ex- 
amined in  the  cases  of  Wayman  et  aX.  v.  Southard  et 
ai.  (10  Wheat.,  1),  and  The  Bank  of  (he  United  States 
v.  Hoisted,  ib.,  51. 

The  questions  decided  in  both  these  cases,  however, 
related  immediately  to  writs  of  execution;  and  the 
only  points  established  by  them,  which  it  is  deemed 
necessary  to  state  in  this  place,  are  the  following: 

Congress  possesses  the  power,  exclusive  of  the  congress 
state  legislatures,  of  regulating  the  proceedings  of  qnisite 
the  national  courts,  and  might  constitutionally  con-  SghYiefe- 
fide  this  power  to  these  courts  themselves,  to  the  tine  courts. 
extent  declared  in  the  process  act.  The  courts  of  the 
United  States  were  therefore  authorized  to  determine 
the  form  and  effect  of  their  own  process.  They 
might,  in  their  discretion,  if  they  considered  it  expe- 
dient to  do  so,  adopt  such  regulations  as  might  from 
time  to  time  be  resorted  to  by  the  states;  but  such 
state  regulations  would  be  in  no  degree  binding  upon 
them  per  se.  Thus,  the  laws  of  Kentucky  compelling 
plaintiffs  to  receive  certain  bank  notes  in  satisfaction 
of  their  executions,  or,  upon  their  refusal  to  do  so, 
authorizing  the  defendant  to  give  a  replevin  bond  for 
the  debt,  payable  in  two  years,  were  held  to  be  inope- 
rative with  regard  to  executions  issuing  from  a  court 
of  the  United  States.  So,  also,  a  statute  of  Ken- 
tucky, forbidding  the  sale  of  property  upon  exe- 
cution for  less  than  three-fourths  of  its  appraised 
value,  was  held  not  to  be  binding  upon  the  mar- 
shal acting  under  a  writ  of  venditioni  exponas,  from 
the  circuit  court  of  the  United  States  for  the  District 
of  Kentucky,  but  it  was  his  duty  to  proceed,  without 
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pabti.  regard  to  it,  to  a  sale  of  the  defendant's  land.  So, 
too,  the  statute  of  New  York,  passed  in  1820,  direct- 
ing the  sheriff,  instead  of  executing  a  deed  for  lands 
sold  under  execution,  to  give  the  purchaser  a  certifi- 
cate, and  authorizing  a  redemption  of  such  lands 
within  a  limited  period,  would  doubtless  have  been 
held  to  be  inapplicable  to  executions  issued  upon  judg- 
ments rendered  in  the  courts  of  the  United  States. 

state >ws      But  the  law  as  it  was  at  the  time  of  these  adjudi- 

anecting  v 

final  pro-     cations,  so  far  as  final  process  is  concerned,  is,  as  will 


adopted  by  readily  be  perceived,  materially  altered,  by  the*  act 
oePt?&cOX"  of  May  19, 1828,  ch.  68,  $  3:  4  Stat,  at  Large,  p.  278. 
By  this  act,  all  the  existing  laws  and  usages  of  the 
several  states  regulating  the  effect  and  operation  of 
judgments  and  executions,  and  the  proceedings  for 
their  enforcement,  appear  to  be  adopted  into  the 
national  courts  in  each  state  respectively,  with  the 
single  exception,  that  where,  by  the  local  law,  judg- 
ments are  not  allowed  to  be  enforced,  until  after  the 
lapse  of  more  than  one  term  after  their  rendition, 
the  period  of  such  suspension  is  limited  in  the 
national  courts  to  one  term.  And  no  power  is  left 
to  these  courts  to  modify  such  laws  and  usages, 
except  "if  they  shall  see  fit  in  their  discretion,  by 
rules  of  court  so  far  to  alter  final  process  in  said 
courts  as  to  conform  the  same  to  any  change  which 
may  be  adopted  by  the  legislatures  of  the  states  for 
the  state  courts."  In  those  states,  however,  in  which 
there  are  no  courts  of  equity,  the  national  courts  are 
authorized  by  rule  to  prescribe  the  mode  of  executing 
their  decrees  in  equity. 

10.  Criminal  jurisdiction. 

£Sm<thTd      With  the  exception  of  the  power  given  to  congress 

wnetitu-     ujq  provide  for  the  punishment  of  counterfeiting  the 

securities  and  current  coin  of  the  United  States," 
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and  "  to  declare  the  punishment  of  treason,"  there  is  CHAP- 8- 
not,  in  the  constitution,  either  among  the  enumerated 
powers  of  congress,  or  in  the  section  defining  the 
judicial  power,  any  authority  expressly  conferred  to 
inflict  punishment  for  crimes.  There  are,  however, 
several  provisions  regulating  the  exercise  of  this 
power,  in  general,  and  clearly  implying  its  existence 
in  other  than  the  cases  above  mentioned.  Thus,  it  is 
ordained  that  "the  trial  of  all  crimes,  except  in 
impeachment,  shall  be  by  jury;"  that  "no  person 
shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime,  unless  on  presentment  or  indictment 
of  a  grand  jury,  except,"  &c;  that  "excessive  bail 
shall  not  be  required,  nor  excessive  fines  imposed, 
nor  cruel  or  unusual  punishments  inflicted."  And 
even  had  all  these  provisions  been  omitted,  it  cannot 
be  doubted  that  this  power  would  have  belonged  to 
the  national  government.  In  confiding  to  it  the 
exclusive  guardianship  of  those  great  political  inte- 
rests which  concern  the  whole  American  people,  and 
in  giving  to  congress  power  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  exe- 
cution all  the  other  enumerated  legislative  powers, 
and  all  other  powers  vested  in  the  government,  or 
any  department  or  officer  thereof,  there  could  have 
been  no  question  that  it  was  intended  also  to  confer 
the  requisite  authority  to  enforce  obedience  to  the 
laws  by  penal  sanctions.  At  any  rate,  under  the 
constitution  as  it  is,  no  doubt  haa  ever  been  enter- 
tained about  the  existence  of  this  power. 

But  with  respect  to  the  nature  and  extent  of  the  Contro- 
criminal  jurisdiction  vested  in  the  national  courts,  coming. 
widely  different  opinions  prevailed  at  the  outset, 
which  were  maintained  with  zeal  and  tenacity.    On 
the  one  hand,  it  was  contended  that  this  jurisdiction 
comprehended  all  common  law  offenses  against  the 
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partl  United  States,  and  especially,  all  offenses  cognizable 
by  the  maritime  law  in  a  court  of  admiralty;  and, 
on  the  other  hand,  it  was  insisted  that  this  jurisdic- 
tion extended  only  to  those  offenses  which  had  been 
defined  and  made  punishable  by  act  of  congress. 

its  extent       After  repeated  and  very  animated  discussions  in 

determined 

by  statute,  the  circuit  courts,  resulting  in  conflicting  decisions, 
the  subject  was,  for  the  first  time,  brought  under  the 
consideration  of  the  supreme  court,  in  the  case  of 
The  United  States  v.  Hudson  &  Groodurin.1  Upon  the 
trial  of  an  indictment  against  the  defendants  in  the 
circuit  court  for  the  district  of  Connecticut,  for  a  libel 
upon  the  president,  the  judges  disagreed  in  opinion 
upon  the  question  of  jurisdiction,  and  this  question 
was  certified  to  the  supreme  court  for  its  decision. 
The  act  charged  against  the  defendants  was  an 
offense  at  common  law,  and  being  directed  against 
the  chief  magistrate  of  the  nation,  it  was  contended 
that  it  was  an  offense  against  the  United  States,  and 
as  such,  cognizable  in  a  national  court.  But,  on  the 
other  hand,  congress  had  not  seen  fit  to  enumerate  this 
among  the  numerous  offenses  specified  in  the  Crimes 
Act  of  April  30, 1790,  ch.  9 ;  and  on  this  ground  a 
majority  of  the  judges  held  it  not  to  be  within  the 
jurisdiction  of  the  circuit  court.  The  next  case  was 
The  United  States  v.  Coobridge?  in  which  the  indict- 
ment was  for  a  forcible  rescue  of  a  prize  captured  by 
an  American  cruiser.  This  was  an  offense  under  the 
maritime  law,  and  therefore  of  admiralty  jurisdic- 
tion; and  inasmuch  as  the  United  States  had,  by  the 
constitution,  been  invested  with  the  entire  admiralty 
jurisdiction,  it  was  supposed  the  case  might,  on  this 
ground,  be  distinguishable  from  that  of  Hudson  & 

1 7  Cranch,  32.  *  Wheat,  415. 
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Goodwin — the  soundness  of  the  decision  of  which?  chap. 8- 
was,  moreover,  denied.  But  the  majority  of  the 
court  being  of  opinion  that  the  case  before  them  wa» 
not  distinguishable  from  that,  contented  themselves 
with  merely  declaring  their  adherence  to  their  former 
decision,  limiting  the  criminal  jurisdiction  of  the* 
national  courts,  without  exception,  to  statute  offenses.. 
In  accordance  with  this  rule,  it  was  held  in  the  case 
of  The  United  States  v.  Bevans,1  that  the  circuit  court 
for  the  district  of  Massachusetts  could  not  take  cog- 
nizance of  the  crime  of  murder  committed  on  board 
an  American  ship  of  war  in  Boston  harbor,  because 
the  8th  section  of  the  act  of  1790,  by  which  alone, 
any  provision  had  been  made  for  the  punishment 
of  this  crime  committed  on  shipboard,  speaks  only  of 
offenses  committed  "  upon  the  high  seas,  or  in  any 
river,  harbor,  or  bay  out  of  the  jurisdiction  of  any 
particular  state."  And  in  the  case  of  The  United 
States  v.  Wffibergerf  the  rule  was  applied  with  the 
same  result  in  the  case  of  manslaughter  committed 
on  board  an  American  merchant  vessel  while  within 
the  dominions  of  a  foreign  power,  because  the  pro- 
vision contained  in  the  12th  section  of  the  same  act 
for  the  punishment  of  that  offense  committed  on 
shipboard,  is  also  confined  to  manslaughter  perpe- 
trated on  the  high  seas.1 

The  result,  then,  with  respect  to  the  criminal  juris- 
diction of  the  courts  of  the  United  States  is  this, 
that  in  order  to  ascertain  its  extent,  resort  must  be 
had  to  the  various  statutes  of  the  United  States  pro- 
viding for  the  punishment  of  crimes.    For  although 

.  1 3  Wheat.,  336. 

•  5  Wheat,  76.  Bat  by  the  Crimea  Aot  of  March  3,  1825,  offense* 
committed  on  board  American  ships  while  within  the  jurisdiction  of  a 
foreign  state  or  sovereign,  are  made  cognizable  and  punishable  in  the 
courts  of  the  United  States,  in  the  same  manner  as  if  committed  on. 
the  high  seas :  oh.  65,  §.  6 :  4  Stat  at  Large,  115. 
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part  i.  the  national  courts  are  unquestionably  to  look  to  the 
common  law,  in  the  absence  of  statutable  provisions, 
for  rules  to  guide  them  in  the  exercise  of  their  func- 
tions in  criminal  as  well  as  in  civil  cases,  it  is  to  the 
statutes  of  the  United  States  enacted  in  pursuance 
of  the  constitution,  alone,  that  they  must  have  re- 
course to  determine  what  constitutes  an  offense  against 
the  United  States.    The  United  States  have  no  un- 
written criminal  code  to  which  resort  can  be  had  as 
a  source  of  jurisdiction.    A  considerable  proportion 
of  these  offenses  are,  in  their  nature,  of  admiralty 
jurisdiction.    But  this  distinction  in  our  system  is 
merely  theoretical,  the  form  of  prosecution  and  trial, 
and  the  rules  of  evidence  being  the  same  in  these 
last  mentioned  cases  as  in  others.    The  constitution 
it  is  true,  extends  the  judicial  power  of  the  United 
States  to  all  cases  of  admiralty  and  maritime  juris- 
diction :  and  this  plenary  grant  embraces  criminal  as 
well  as  civil  causes.    But  this  power  can  be  brought 
into  action,  only  through  the  instrumentality  of  the 
national   legislature.     This  principle  is  applicable 
as  well   to  criminal  as  to  civil  jurisdiction,  and 
extends  as  well  to  admiralty  as  to  common  law 
offenses.    Congress,  in  dealing  with  the  admiralty 
and  maritime  jurisdiction,  placed  by  the  constitution 
at  their  disposal,  have  thought  proper  to  provide  for 
its  exercise,  eo  nomine,  only  in  civil  cases,  and  have 
confided  this  branch  of  it,  exclusively,  except  under 
an  appellate  form,  to  the  district  courts.    Criminal 
jurisdiction  in  admiralty,  as  such,  is  not  conferred  by 
any  act  of  congress.    The  judicial  act  only  declares 
in  general  terms  that  the  circuit  courts,  and  the  dis- 
trict courts  under  certain  limitations,  shall  have  cog- 
nizance of  all  crimes  and  offenses  cognizable  under 
the  authority  of  the  United  States:  and  the  subse- 
quent acts  providing  for  the  punishment  of  specific 
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offenses,  make  no  distinction  between  those  of  admi-  chaivs. 
ralty  and  those  of  common  law  jurisdiction. 

The  crimes  designated  in  the  several  penal  statutes  ££°J2JJ£§ 
of  the  United  States  are  referable  to  one  or  other  of  of  crimeB- 
the  two  following  classes :  1.  Such  as  are  perpetrated 
on  board  American  vessels  on  the  high  seas,  or  in 
any  arm  of  the  sea,  or  in  any  river,  haven,  creek, 
basin,  or  bay,  within  the  jurisdiction  of  the  United 
States,  and  out  of  the  jurisdiction  of  any  particular 
state  (and  which  are,  therefore,  comprehended  within 
the  admiralty  jurisdiction),  or  within  any  fort,  dock- 
yard, navy-yard,  arsenal,  magazine,  site  of  a  light- 
house, or  other  place  which  has  been  ceded  to  the  Uni- 
ted States,  and  is  under  their  jurisdiction.  2.  Such 
as  relate  to  subjects  committed  to  the  charge  of  the 
national  government,  and  which  are,  therefore,  com- 
prised within  the  grant  of  judicial  power  over  all 
eases  arising  under  the  constitution,  laws  and  treaties 
of  the  United  States,  and  over  all  cases  affecting 
ambassadors  or  public  ministers  and  consuls.  Of 
this  nature  are  forgeries  of  the  public  securities  or 
other  instruments,  documents,  or  papers,  whereby 
the  United  States,  or  others,  may  be  defrauded; 
counterfeiting  the  current  coin;  depredations  upon 
the  mail;  false  swearing  in  oaths  taken  under  the 
laws  of  the  United  States;  crimes  and  trespasses 
against  the  Indians;  enticing  soldiers  to  desert; 
frauds  committed  by  public  officers  and  contractors; 
violence  to  public  ministers.    Most  of  these  offenses  By  what 

statutes 

are  specified  in  the  Crimes  Act  of  April  30, 1790,1  and  defined. 
of  March  3, 1825  ;2  the  amendatory  act  of  March  3, 
1835  ;3  the  act  of  the  same  date,  regulating  the  post- 
office  department;4  the  neutrality  act  of  April  20, 

1  Ch.  9 :  1  Stat,  at  Large,  p.  112. 
1  Ch.  65 :  4  Stat,  at  Large,  p.  115. 
•Ch.  40 :  4  Stat,  at  Large,  p.  775. 
4  Ch.  04 :  4  Stat,  at  Large,  p.  102. 

22 


170  Original  Jurisdiction  of  the  Cibcuit  Courts. 

pabti.  1818;i  ^e  a^  of  MatcU  3,  1863,  to  punish  frauds 
upon  the  revenue,  &c.;2  the  acts  for  the  suppression 
of  the  piracy  and  the  slave  trade;  the  acts  to  regu- 
late trade  and  intercourse  with  the  Indian  tribes; 
and  the  acts  regulating  the  carriage  of  passengers  in 
merchant  vessels.3 

1  Ch.  88 :  3  Stat,  at  Large,  p.  447. 

'  Ch.  76 :  12  Stat,  at  Large,  p.  737. 

■  The  Criminal  Code  of  the  United  States  is,  in  several  respects,  de- 
fective, and  stands  muoh  in  need  of  a  thorough  revision.  It  is  wanting 
in  precision  and  consistency,  and  requires  additions.  Some  of  its 
defects  are  pointed  out  by  Chancellor  Kent  in  a  note  at  page  363  of  Vol. 
1  of  his  Commentaries.  But  there  are  others  equally  objectionable. 
The  Crimes  Act  of  1825  repeals  all  prior  aots  and  parts  of  acts  incon- 
sistent with  its  provisions,  as  it  doubtless  would  have  been  held  to  do 
by  implication,  without  this  clause.  But  to  determine  the  precise  ex- 
tent to  which  it  repeals  the  act  of  1790,  will  be  found  to  be  a  task  of 
some  difficulty.  The  judicial  decisions  under  this  branch  of  jurisdic- 
tion are  numerous.  Most  of  them  are  cited  in  notes  appended  to*  the 
several  acts  under  which  the  cases  arose,  in  the  Statutes  at  Large.  A 
notice  of  them,  sufficiently  full,  to  supersede  the  necessity  of  resorting 
elsewhere  for  further  information,  would  require  too  much  space,  and  is9 
for  that  reason,  omitted. 
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CHAP.  9. 


CHAPTER  IX. 

OF  THE  APPELLATE  JURISDICTION  OF    THE    CIRCUIT 

COURTS, 

The  revisory  power  of  the  circuit  courts  over  final 
judgments  and  decrees  of  the  district  courts,  is  exer- 
cised either,  1.  By  appeal,  in  this,  its  technical  sense, 
a  civil  law  process  by  which  the  entire  cause  is 
removed,  and  both  the  law  and  the  fact  are  subjected 
to  review  and  retrial ;  or,  2.  By  writ  of  error,  a  com- 
mon law  process  which  removes  for  re-examination, 
nothing  but  the  law.  The  following  are  the  enact- 
ments by  which  the  jurisdiction  is  conferred : 

"  That  from  final  decrees  in  the  district  court,  in  cases  of  LegidatiT* 

acta  ooo- 

admiralty  and  maritime  jurisdiction,   where  the  matter  in  ferring. 
dispute  exceeds  the  sum  or  value  of  three  hundred  dollars, 
exclusive  of  costs,  an  appeal  shall  be  allowed  to  the  next 
circuit  court  to  be  holden  in  such  district."  Act  of  24  Sep- 
tember, 1789,  ch.  20,  §  21 :  1  Stat,  at  Large,  p.  83. 

"  That  final  decrees  and  judgments  in  civil  actions  in  a 
district  court,  where  the  matter  in  dispute  exceeds  the  sum 
or  value  of  fifty  dollars,  exclusive  of  costs,  may  be  re-examined 
and  reversed  or  affirmed  in  a  circuit  court,  holden  in  the  same 
district,  upon  a  writ  of  error."  Id.,  §  22,  p.  84. 

"  That  from  all  final  judgments  and  decrees,  in  any  of  the 
district  courts  of  the  United  States,  an  appeal,  where  the 
matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum  or 
value  of  fifty  dollars,  shall  be  allowed  to  the  circuit  court  next 
to  be  holden  in  the  district  where  such  final  judgment  or 
judgments,  decree,  or  decrees,  may  be  rendered."  Act  of 
March  3, 1803,  ch.  11 :  2  Stat,  at  Large,  p,  244. 

Before  the  act  of  1803,  and  while  this  branch  of  conatnw- 
jurisdiction  was  regulated  only  by  the  two  sections  time 
of  the  judicial  act  above  referred  to,  no  difficulty 
existed  in  deciding  in  what  cases  it  was  requisite  to 
resort  to  an  appeal,  and  in  what  to  a  writ  of  error. 
The  right  of  appeal  was  clearly  restrained  by  the 
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paoti.  21gt  section  to  cases  of  admiralty  and  maritime  juris- 
diction, as  the  writ  of  error  was  to  civil  actions  at 
common  law,  by  the  22d  section.  But  the  act  of 
1803,  giving  an  appeal  from  dU  final  judgments  or 
decrees,  involving  an  amount  exceeding  fifty  dollars, 
gave  rise  to  the  perplexing  question  whether  it  was 
not  intended  to  substitute,  or  at  least  to  confer  upon 
suitors,  the  privilege  of  electing  the  process  of  appeal, 
instead  of  the  writ  of  error,  in  actions  of  common 
law.  But  in  the  case  of  the  United  States  v.  Wonson 
(1  Gallison,  5,)  upon  very  fall  examination,  it  was 
held  that  the  enactment  in  question  was  applicable 
only  to  cases  of  admiralty  and  maritime  jurisdiction, 
and  had  no  other  effect  except  to  reduce  the  amount 
in  controversy  requisite  to  the  exercise  of  appellate 
power  in  those  cases,  from  three  hundred  to  fifty 
dollars.  See,  also,  M'LeUan  v.  The  United  States,  1 
Gallison,  227. 

From  all  final  decrees,  therefore,  of  the  district 
court  in  cases  of  admiralty,  and  maritime  jurisdic- 
tion, involving  an  amount  exceeding  fifty  dollars, 
exclusive  of  costs,  an  appeal  lies  to  the  next  circuit 
court  to  be  held  in  the  district  where  the  decree  is 
pronounced;  and  from  all  final  judgments  in  actions 
at  common  law  involving  the  like  amount,  a  writ  of 
error  lies.  But  no  right  of  election  exists  in  either  of 
these  descriptions  of  cases. 
S2e?i£d  ^8  to  w^at  s^ia^  k6  deemed  jdnaZ  decrees  and  judg- 
JJ^KS18  ments,  within  the  meaning  of  these  acts,  vide  Jwris- 
diction  of  the  Supreme  Court,  ante,  and  M'Ldlan  v. 
The  United  States,  1  Gallison,  227,  and  Brig  Helm,  1 
Mason,  431. 
Amount  m  And  as  to  the  principles  which  have  been  settled 
with  respect  to  the  amount  in  controversy,  as  requi- 
site to  vest  jurisdiction,  see  Jurisdiction  of  the  Su- 
preme Court,  ante,  and  Martin  v.  Taylor,  1  Wash.  0. 
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0.  Eep.,  1,  and  Post  Master  General  v.  Cross  et  al>  4   chap.  9. 
Wash.  0.  0.  Eep.,  326. 

The  legislative  provisions  and  judicial  decisions 
stated  in  this  chapter  relative  to  the  appellate  juris- 
diction of  the  circuit  courts,  it  must  be  borne  in  mind, 
are  applicable,  only  to  the  district  courts  for  those 
districts  in  which  circuit  courts  have  been  established, 
except,  as  will  be  hereafter  explained  in  treating  of 
the  jurisdiction  of  the  district  courts ;  when,  as  already 
intimated,  the  peculiar  structure  of  the  courts  for  the 
other  districts  will  be  considered. 

[RECAPITULATION. 

From  the  foregoing  analysis  it  therefore  follows : 
that  the  circuit  courts  of  the  United  States  are  tribu- 
nals both  of  original  and  appellate  jurisdiction :  that 
their  original  jurisdiction  embraces,  concurrently  with 
the  courts  of  the  several  states,  all  civil  suits  at  com- 
mon law  and  in  equity,  1.  In  which  the  United  States 
are  plaintiffs ;  2.  In  which  any  officer  of  the  United 
States,  suing  under  the  authority  of  an  act  of  con- 
gress, is  plaintiff;  3.  In  which  an  alien  is  a  party 
plaintiff  or  defendant,  against  a  citizen,  or  the  party 
defendant  at  the  suit  of  a  state ;  4.  In  which  one  of 
the  parties  is  a  citizen  of  the  state  in  which  the  suit 
is  brought,  and  the  other  a  citizen  of  another  state, 
provided,  that  where  the  suit  is  brought  by  the  assignee, 
(claiming  title  through  the  assignment,)  of  a  pro- 
missory note  or  other  chose  in  action,  (except  foreign 
bills  of  exchange,  and  debentures,)  to  recover  the 
contents  thereof,  the  court  would  have  had  jurisdic- 
tion if  the  suit  had  been  brought  by  the  original 
party  before  assignment ;  5.  By  removal  from  state 
courts,  or  suits  in  which  the  parties  are  citizens  of  the 
same  state,  and  are  litigating  concerning  the  title  to 
lands  claimed  by  the  one  party  under  a  grant  from 
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PABT1-  the  state  of  which  he  is  a  citizen,  and  by  the  other 
under  a  grant  from  another  state,  provided,  that  in 
each  of  the  three  last  descriptions  of  cases,  the  amount 
claimed  by  the  plaintiff  exceeds  five  hundred  dollars  ;l 
6.  In  which  damages  are  claimed  by  the  plaintiff  for 
injury  to  his  person  or  property  on  account  of  any 
act  done  by  him  under  some  revenue  law ;  7.  In  which 
the  president,  directors  and  company  of  the  Bank  of 
the  United  States  are  a  party ;  8.  Concurrently  with  the 
district  courts,  suits  upon  debentures,  without  regard 
to  the  character  of  the  parties ;  3.  Exclusively,  (as  it  is 
apprehended,)  all  suits  for  the  infringement  of  patents 
and  copyrights ;  10.  Suits  in  a  few  specified  cases  for 
penalties;  11.  Concurrently  with  the  district  courts, 
prosecutions  for  all  crimes  and  offenses  cognizable 
under  the  authority  of  the  United  States,  and  of 
which  the  latter  courts  possess  jurisdiction,  and  exclu- 
sively, prosecutions  for  all  other  such  crimes  and 
offenses :  and  that  their  appellate  jurisdiction  extends 
to  all  final  decrees  of  the  district  courts  in  cases  of 
admiralty  and  maritime  jurisdiction,  (in  which  cases 
the  remedy  is  by  appeal,)  and  to  all  final  judgments 
in  civil  actions,  (in  which  case  the  remedy  is  by  writ 
•  of  error,)  when  the  matter  in  dispute  exceeds  fifty 
dollars. 

'And  of  oertain  other  oases  arising  out  of  the  present  rebellion.    See, 
ante,  p.  118. 
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CHAP.  10. 

CHAPTER  X. 

OP  THE  ORGANIZATION  OP  THE  DISTRICT  COURTS. 

The  district  courts  like  the  circuit  courts,  were 
established  by  congress,  in  virtue  of  the  power  con- 
ferred by  the  constitution,  to  establish  other  courts 
inferior  to  the  supreme  court. 

1.  Of  the  Districts. 

The  plan  originally  adopted  by  the  framers  of  our 
national  judicial  system,  was  to  constitute  each  of 
the  several  states  of  the  Union  a  judicial  district, 
and  to  direct  the  appointment  of  a  judge,  a  clerk,  (to 
be  appointed  by  him,)  a  district  attorney,  and  a  mar- 
shal for  each  district.  The  only  exceptions  to  this 
arrangement  were  the  erection  of  that  part  of  the 
State  of  Massachusetts  which  now  constitutes  the 
State  of  Maine,  and  of  that  part  of  the  State  of  Vir- 
ginia which  now  forms  the  State  of  Kentucky,  into 
independent  districts,  under  the  names  of  the  district 
of  Maine  and  the  district  of  Kentucky,  and  the 
establishment  of  a  district  court  in  each,  invested 
^ith  the  powers  of  a  circuit  court :  the  remaining 
portions  of  the  states  thus  divided  being  constituted 
judicial  districts,  bearing  the  names  of  these  states. 
Of  the  eleven  other  original  states,  New  York,  Penn- 
sylvania1 and  Virginia  have  each,  successively,  in 
later  years,  been  divided  into  two  separate  districts. 
Of  the  states  since  admitted  into  the  Union,  Ohio, 
Illinois,  Missouri,  Louisiana,  Florida,  Texas  and  Mi- 
chigan, though  at  first  severally  organized  as  single 
districts,  have  since  been  respectively  divided  in  like 
manner  into  two  districts ;  and  California  was  thus 
divided  at  the  outset  All  these  being  completely 
organized  districts,  like  those  consisting  of  entire 
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PABT1-  states,  they  require  no  farther  separate  notice.  But 
of  several  other  states,  subdivisions  have  been  made 
of  so  anomalous  a  character,  and  so  different  from 
each  other,  as  to  render  it  no  easy  matter  to  decide 
whether  any  of  them,  and  if  any,  which,  are  entitled 
to  the  appellation  of  judicial  districts.  North  Caro- 
lina, Tennessee,  South  Carolina,  Alabama,  Mississippi, 
Georgia,  Arkansas,  and  Iowa,  are  the  states  here  re- 
ferred to.  They  severally  demand  a  brief  description, 
and  I  propose  to  notice  them  in  the  order  in  which 
they  are  above  named,  that  being  the  order  in  the 
point  of  time,  in  which  they  have  been  successively 
subdivided. 

The  earliest  of  the  enactments  for  this  purpose  are 
contained  in  the  "  Act  to  amend  the  judicial  system 
of  the  United  States,"  passed  in  1802,  and  relate  to  the 
districts  of  Worth  Carolina  and  Tennessee.  The 
act  ordains  "  That  the  district  of  Worth  Carolina 
shall  be  divided  into  three  districts,  one  to  consist  of 
•  •  •  •  which  district  shall  be  called  the  district 
of  Albermarle;"  and  it  proceeds  to  define  the  other 
two  districts,  denominating  the  one  Pamplico  and  the 
other  Cape  Fear,  and  also  to  designate  the  place  and 
times  for  the  holding  "  by  the  district  judge  of  North 
Carolina,"  of  the  district  court  in  each  of  these  three 
subdivisions ;  for  each  of  which  the  act  also  requires 
a  clerk  to  be  appointed ;  but  no  provision  is  made 
for  the  appointment  of  any  additional  district  attor- 
ney or  marshal.  Neither  does  the  act  impose  any 
restriction  with  respect  to  the  return  of  process  or 
place  of  trial,  as  it  will  appear  in  the  sequel,  has 
been  done  in  regard  to  several  other  districts.1 

With  respect,  however,  to  the  State  of  Tennessee, 
the  provisions  of  the  act  are  widely  different.  After 
dividing  the  "  State  "  into  two  districts,  and  requiring 

'Act  of  April  29, 1802,  oh.  31,  §  7 :  2  Stat,  at  Large,  p.  156. 
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u  the  district  judge  of  the  United  States,  who  shall  CHAP  *°- 
hereafter  perform  the  duties  of  district  judge  within 
the  State  of  Tennessee"  to  hold  courts  in  each,  it 
provides  also  for  the  appointment  of  a  clerk,  a  district 
attorney  and  a  marshal  for  each  of  the  districts.1 
And  by  subsequent  acts  an  additional  district  is 
created  with  a  like  provision  for  the  appointment  of 
the  above-named  officers.2  The  three  districts  are 
denominated  the  Eastern,  Middle  and  Western  Dis- 
tricts of  Tennessee.  The  latter  of  the  two  acts  just 
cited  requires,  moreover,  "  that  all  suits  to  be  brought 
in  either  of  the  courts  of  the  United  States  in  the 
State  of  Tennessee,  not  of  a  local  nature,  shall  be 
brought  in  the  court  of  the  district  where  the  defen- 
dant resides,  or  may  be  found  at  the  time  of  the 
service  of  the  writ ;  but  if  there  be  more  than  one 
defendant,  and  they  reside  in  different  districts,  the 
plaintiff  may  sue  in  either  and  send  a  duplicate  writ 
against  the  defendant,  directed  to  the  marshal  of  the 
other  district,  on  which  the  plaintiff  or  his  attorney 
shall  indorse,  that  the  writ  thus  sent  is  a  copy  of  the 
writ  sued  out  of  the  circuit  or  district  court  of  the 
proper  district;  and  the  said  writs  when  executed 
and  returned  into  the  office  from  which  they  issued, 
shall  constitute  one  suit  and  be  proceeded  in  accord- 
ingly; and  executions  may  issue  thereon  to  the  mar- 
shals of  either  district  where  the  defendant  or  defen- 
dants may  reside,  or  their  or  either  of  their  property 
may  be  situated."3 

The  State  of  South  Carolina  has  likewise  been 
divided  into  two  "  districts,"  the  Eastern  and  Western, 
"for  the  trial"  in  each  "of  all  such  criminal  and  civil 
causes  as  are  cognizable  in  the  district  courts  of  the 

'Ibid.,  §  16,  tt  $tq. 

'  Aots  of  Jane  18, 1838,  ch.  118 :  5  Stat,  at  Large,  p.  249 ;  and  January 
18, 1839,  oh.  3 :  ibid.,  313. 
•Ibid.,  §  7. 

28 
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pakT1-  United  States,  which  may  arise  or  be  prosecuted,  or 
sued,"  therein.  The  act  does  not  direct  the  appoint- 
ment of  any  additional  officers,  and  the  courts  in 
both  districts  are  to  be  "  holden  by  the  district  judge 
of  the  United  States  of  the  State  of  South  Carolina."1 

By  an  act  passed  in  1824,  the  State  of  Alabama. 
was  divided  into  two  "districts,"  the  Northern  and 
Southern,  in  which  the  courts  were  directed  to  be 
held  "by  the  district  judge  of  the  United  States,  for 
the  State  of  Alabama."  The  act  directs  the  appoint- 
ment of  an  additional  clerk  and  district  attorney  for 
the  Northern  District ;  and  it  requires  suits  to  be 
brought  in  the  district  where  the  defendant  resides 
under  the  same  regulations  as  are  prescribed  in  this 
respect  relative  to  the  districts  in  Tennessee.*  An 
act  passed  a  few  years  later  directs  the  appointment 
of  a  marshal  for  the  Northern  District;3  and  by  a 
subsequent  act  the  State  is  divided  into  three  dis- 
tricts, the  Northern,  Middle  and  Southern;  the  district 
attorney  for  the  Northern  district  being  required  to 
perform  the  duties  of  district  attorney,  and  the  mar- 
shal of  the  Southern  district,  who  is  required  to  keep 
his  office  at  the  city  of  Tuscaloosa,  the  duties  of 
marshal  for  the  Middle  district;  a  clerk  to  be  ap- 
pointed by  the  judge.  This  act  repeals  the  provision 
above  mentioned,  relative  to  the  place  of  bringing 
suits.4 

The  State  of  Mississippi  is  also  divided  into  two 
districts,  the  Northern  and  Southern,  the  courts  therein 
to  be  held  by  "the  district  judge  for  the  State  of 
Mississippi."    There  is  a  clerk,  district  attorney  and 

1  Act  of  February  21,  1823,  oh.  11 :  3  Stat,  at  Large,  p.  726. 

•  Act  of  March  10,  1824,  ch.  38:  4  Stat,  at  Large,  p.  9. 

•  Act  of  May  5,  1830,  oh.  87:  id.  p.  399. 

4  Act  of  February  6, 1839,  oh.  20:  5  Stat,  at  Large,  p.  315:  act  of  Au- 
gust 8, 1846,  oh.  104 :  id.,  p.  78.  Act  of  August  4, 1842,  ch.  123:  9  Stat, 
at  Large,  -504. 
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marshal  for  each  district.    Suits  are  to  be  brought  chajvio. 
in  the  proper  district  according  to  regulations  cor- 
responding with  those  prescribed  in  respect  to  Ten- 
nessee and  Alabama. 

The  district  court  for  the  Northern  district  is  in- 
vested with  the  jurisdiction  of  a  circuit  court,  and 
from  its  decisions  made  in  the  eocercise  of  its  extraordi- 
nary jurisdiction j  a  writ  of  error  and  appeal  lie  to  the 
supreme  court  as  from  a  circuit  court.1 

The  State  of  Georgia  is  divided  into  a  Northern 
and  Southern  district.  The  act  requires  the  appoint- 
ment of  an  additional  clerk,  but  directs  that  the  dis- 
trict attorney  and  marshal  for  the  Southern  district 
shall  discharge  the  duties  of  their  respective  offices 
for  the  Northern  district.  Suits  are  required  to  be 
brought  in  their  proper  districts  as  in  the  States  last 
above  mentioned.  The  district  court  for  the  Northern 
district  is  invested  with  the  powers  of  a  circuit  court, 
and  a  writ  of  error  and  appeal  lie  for  the  revision  of 
its  decisions  directly  to  the  supreme  court.2 

The  State  of  Arkansas  has  also  been  divided  into 
two  judicial  districts.  The  enactment  for  the  pur- 
pose is  as  follows:  "That  from  and  after  the  passage 
of  this  act,  the  counties  of  Benton,  Washington, 
Crawford,  Scott,  Polk,  Franklin,  Johnson,  Madison, 
and  Carroll,  and  all  that  part  of  the  Indian  country 
lying  within  the  present  judicial  district  of  Arkansas, 
shall  constitute  a  new  judicial  district,  to  be  styled 
4  the  Western  district  of  Arkansas/  and  the  residue  of 
the  said  state  shall  be  and  remain  a  judicial  district, 
to  be  styled  *  the  Eastern  district  of  Arkansas.' " 

The  act  directs  the  appointment  of  a  district  attor- 
ney, marshal  and  clerk  for  the  western  district,  invests 
the  district  court  with  the  original  jurisdiction  of  a 

1  Act  of  June  18, 1838,  oh.  115 :  5  Stat,  at  Large,  p.  247.    Aot  of  Feb- 
rnary  16, 1839,  oh.  27:  id.,  p.  817. 
'Aot  of  August  11, 1848,  oh.  151 :  9  Stat,  at  Large,  p.  280. 
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parti,  circuit  court,  and  gives  a  writ  of  error  and  appeal  to 
the  supreme  court.1 

The  only  remaining  judicial  district  which  has  been 
subjected  to  this  process  of  partial  subdivision  is 
that  of  Iowa,  with  respect  to  which  it  has  been  en- 
acted, "  That,  for  the  purpose  of  trying  all  issues  of 
fact  triable  by  a  jury  in  the  district  court  of  the 
United  States  for  the  District  of  Iowa,  the  said  dis- 
trict shall  be  separated  into  three  divisions,  as  follows, 
to  wit:  All  that,"  &c.  "And  all  such  issues  of  fact 
shall  be  tried  at  a  term  of  the  said  court  to  be  held 
in  the  division  where  such  suit  should  hereafter  be 
commenced,  in  accordance  with  the  third  section  of 
this  act.  But  nothing  herein  contained  shall  prevent 
the  said  district  court,  by  general  rule,  from  regu- 
lating the  venue  of  transitory  actions,  either  in  law 
or  in  equity,  and  from  changing  the  same  for  good 
cause  shown." 

The  third  section  of  the  act  is  nearly  a  transcript 
of  the  enactment  already  quoted  in  noticing  the  sub- 
division of  Tennessee,  by  which  suits  are  required  to 
be  brought  in  the  district  or  division  where  the  de- 
fendant, or  one  of  the  defendants,  where  there  are 
several,  resides. 

The  clerk  is  empowered  to  appoint  a  deputy  at 
each  of  the  places  appointed  by  law  for  holding  the 
court.  This  court  is  invested  with  the  jurisdiction  of 
a  circuit  court  in  civil  cases,  and  a  writ  of  error  and 
appeal  lie  from  its  decisions  to  the  supreme  court,  as 
from  a  circuit  court.3 

Disregarding  the  subdivisions  of  North  Carolina, 
South  Carolina,  Georgia  and  Iowa,  and  including, 
those  of  Tennessee,  Alabama,  Mississippi  and  Arkan- 
sas, the  judicial  districts  of  the  United  States  are 

1  Act  of  March  3, 1851,  ch.  24 :  9  Stat,  at  Large,  p.  594. 
*  Aot  of  Maroh  3, 1849,  oh.  124 :  9  Stat,  at  Large,  p.  410. 
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fifty-two  in  number,  as  will  presently  appear  in  desig-  chap,  io. 
nating  the  times  and  places  appointed  for  holding 
the  sessions  of  the  courts  therein  respectively. 

2.  Of  the  judges  md  immediate  officers  of  the  district 

courts. 

Judges."}  The  judges  of  these  courts  are  appointed 
in  the  same  manner,  hold  their  offices  by  the  same 
tenure,1  enjoy  the  same  immunities  with  respect  to 
their  salaries,  are  in  like  manner  prohibited  from 
being  engaged  in  the  practice  of  the  law,  and  are 
required  to  take  the  same  oath,  as  the  judges  of  the 
supreme  court.2 

Clerk.]  This  officer  is  appointed  by  the  court;  and 
is  required  to  keep  his  office  at  the  place  of  holding 
the  court,  where  there  is  only  one  place;  and  where 
there  are  more,  at  the  place  appointed  by  the  judge.3 
Before  entering  upon  the  execution  of  his  office,  he 
is  required  to  take  an  oath  (of  which  the  form  is 

1  This  remark  with  regard  to  the  tenure  by  which  the  district  judges 
hold  their  offices,  requires,  perhaps,  a  word  of  explanation.  As  import- 
ing merely  the  security  of  these  judges  against  removal  by  the  execu- 
tive, it  is  strictly  true.  But  congress  have,  in  one  memorable  instance, 
exercised  the  power  of  indirect  removal  from  the  judicial  office,  by  vir- 
tually abolishing  the  office  itself.  By  an  act  passed  in  1801,  the  judicial 
system  of  the  United  States  was  remodeled,  so  far  as  the  circuit  and 
district  courts  were  concerned,  and  the  number  of  national  judges 
increased. 

These  newly  created  offices  were  filled.  But  the  act  was  itself  re- 
pealed, and  the  incumbents  displaced,  though  it  was  strenuously 
objected  that  such  an  exercise  of  power  was  forbidden  by  that  clause  of 
the  constitution  which  provides  that  "the  judges  both  of  the  supreme 
and  inferior  oourts,  shall  hold  their  offices  during  good  behavior."  In 
the  case  of  Stuart  v.  Laird  (1  Cranoh,  p.  299),  which  arose  soon  after, 
the  constitutionality  of  this  act  was  drawn  in  question,  but  the  cause  was 
.  determined  upon  other  grounds.  It  may  now,  therefore,  be  considered 
as  practically  settled,  that  the  power  conferred  upon  congress  "from 
time  to  time  to  ordain  and  establish  inferior  courts,"  implies  also  the 
power  to  abolish  such  oourts. 

9  Vide,  supra,  Organization  of  the  Supreme  Court 

*In  a  few  instances  the  place  is  designated  by  law* 
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pabti.  prescribed),  and  to  give  bond,  with  sufficient  sureties 
(to  be  approved  of  by  the  court),  to  the  United  States, 
in  the  sum  of  two  thousand  dollars,  "faithfully  to 
discharge  the  duties  of  his  office,  and  seasonably 
to  record  the  decrees,  judgments  and  determinations 
of  the  court  of  which  he  is  clerk."  * 

In  case  of  the  absence  or  disability  of  the  judge, 
the  clerk  is  authorized  to  take  recognizances  of 
special  bail,  de  hene  esse,  in  any  action  depending  in 
the  court,  and  also  the  affidavits  of  all  surveyors, 
relative  to  their  reports,  and  to  administer  oaths  to 
all  persons  identifying  papers  found  on  board  of 
vessels  or  elsewhere,  to  be  used  on  trials  in  admiralty 
cases.1  This  provision,  though  still  in  force,  is  now 
in  a  great  measure  superseded  by  subsequent  acts, 
authorizing  the  appointment  of  commissioners,  with 
more  ample  powers,  to  take  affidavits  and  special 
bail.3 

By  the  act  of  March  2, 1809,4  it  is  enacted,  that  in 
case  of  the  disability  of  the  judge  of  any  district  to 
discharge  his  duties,  the  clerk  of  such  district  shall 
be  authorized  and  empowered,  by  leave  or  order  of 
'  the  circuit  judge  of  the  circuit  in  which  such  district 

is  included,  to  take,  during  such  disability  of  the 
district  judge,  all  examinations  and  depositions  of 
witnesses,  and  make  all  necessary  rules  and  orders 
preparatory  to  the  final  hearing  of  all  causes  of 
admiralty  and  maritime  jurisdiction. 

By  the  act  of  March  3,  1817,5  it  is  required  that 
all  moneys  which  shall  be  paid  into  the  circuit  or 
district  courts,  or  received  by  the  officers  thereof,  in 
cases  pending  therein,  shall  be  immediately  deposited 

1  Act  of  Sept.  24, 1789,  oh.  20,  §  7:  1  Stat,  at  Large,  p.  73. 

1  Act  of  May  8, 1792,  oh.  30,  §  10:  lb.,  275. 

*  See,  tn/ra,  Commissioners. 

4Ch.  27,  §  3:  2  Stat,  at  Large,  p.  634. 

»Ch.  108:  3  Stat  at  Large,  p.  3M. 
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in  the  branch  bank  of  the  United  States  within  such  chap.  10. 
district,  if  there  be  one,  otherwise  in  some  incorpo- 
rated state  bank  within  the  district,  in  the  name  and 
to  the  credit  of  the  court:  that  no  money  so  depo- 
sited shall  be  drawn  from  the  bank,  except  by  order 
of  the  judge  or  judges  of  the  court  in  term  or  vaca* 
tion,  to  be  signed  by  such  judge  or  judges,  and  to 
be  entered  and  certified  of  record  by  the  clerk;  and 
every  such  order  shall  state  the  cause  in,  or  on  ac- 
count of,  which  it  is  drawn ;  and  that  if  any  clerk  of 
any/ such  court,  or  other  officer  thereof,  having  re- 
ceived any  such  moneys  as  aforesaid,  shall  refuse  or 
neglect  to  obey  the  order  of  such  court,  for  deposit- 
ing the  same  as  aforesaid,  such  clerk,  or  other  officer, 
shall  be  forthwith  proceeded  against  by  attachment 
for  contempt.  It  is  also  further  enacted  that  at  each 
regular  and  stated  session  of  said  courts,  the  clerks 
thereof  shall  present  an  account  to  the  said  court 
of  all  moneys  remaining  therein,  or  subject  to  the 
order  thereof,  stating  particularly  on  account  of  what 
causes  said  moneys  are  deposited;  which  account 
and  the  vouchers  thereof  shall  be  filed  in  court :  Pro- 
vided, nevertheless,  That  if  in  any  district  there  shall 
be  no  branch  of  the  bank  of  the  United  States,  nor 
any  incorporated  state  bank,  the  courts  may  direct 
such  moneys  to  be  deposited,  according  to  their  dis- 
cretion, as  heretofore. 

By  the  act  of  May  15, 1820,  it  is  made  the  duty  of 
the  clerks  of  the  district  and  circuit  courts  within 
thirty  days  after  the  adjournment  of  each  successive 
term  of  the  said  courts,  respectively,  to  forward  to 
the  agent  of  the  treasury  a  list  of  all  judgments  and 
decrees  which  have  been  entered  in  the  said  courts 
respectively,  during  such  term,  to  which  the  United 
States  are  parties,  showing  the  amount  which  has 
been  so  adjudged  or  decreed,  for  or  against  the 
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pakti.  United  States,  and  stating  the  term  to  which  execu- 
tion thereon  will  be  returnable.1 

A  subsequent  act,  however,  creates  a  new  officer 
called  the  solicitor  of  the  treasury,  to  whom  it  trans- 
fers the  powers  and  duties  of  the  agent  of  the  trea- 
sury, and  requires  the  clerks  to  forward  the  list  to 
him.2 

The  fees  and  emoluments  of  the  clerk  are  pre- 
scribed in  a  recent  statute,  a  copy  whereof  is  ap- 
pended to  this  work.3 
Minimum       This  is  a  very  Carefully  framed  act,  and  contains 
tionof$5oo  many  important  regulations  besides  the  tariffs  of 

repealed.  _ 

fees,  with  which  officers  of  the  courts  of  the  United 
States  ought  to  be  familiar.  Its  insertion  in  the 
appendix  supersedes  the  necessity  of  more  full  and 
minute  references  to  its  provisions,  in  treating  the 
various  subjects  to  which  these  provisions  relate. 
The  proviso  contained  in  the  second  section  entitling 
clerks  whose  compensation  falls  short  of  five  hun- 
dred dollars  per  annum,  to  the  payment  of  the  deficit, 
is  repealed  by  the  amendatory  act  of  August  16, 
1856,  ch.  124,  §  9:  11  Stat  at  Large,  p.  50;  and  this 
act  (§  1)  requires  that  all  accounts  of  clerks,  as  well 
as  of  district  attorneys  and  marshals,  shall  be  exam- 
ined and  certified  by  the  district  judge  before  pre- 
sentation to  the  accounting  officers  of  the  treasury 
cierk  of  department  for  settlement.  The  above  cited  act, 
£  gSre50™*  authorizing  the  appointment  of  a  separate  cleric  for 
band*  the  circuit  courts  is  silent  as  to  any  security  to  be 
given  by  them  for  the  faithful  performance  of  their 
duties;  but  a  subsequent  act  directs  that  "the  clerk 
of  every  court  shall  give  bond  in  such  sum  as  may 
be  fixed  by  the  court,  with  sureties  to  be  approved 

1  Ch.  107,  §8:3  Stat  at  Large,  p.  592. 

*  Aot  of  May  28, 1830,  ch.  153 :  4  Stat,  at  Large,  p.  414. 

9  Act  of  February  26, 1853,  oh.  80:  Appendix. 
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by  the  court,  and  a  new  bond  may  be  required  CHAP10< 
whenever  the  court  shall  deem  it  proper  that  such 
bond  shall  be  given." *  The  act,  it  will  be  noticed, 
prescribes  no  condition  for  the  required  bond,  but 
leaves  that  as  well  as  the  penalty  to  be  determined 
by  the  court.  Doubtless  it  ought  to  be  for  the  faith- 
ful performance  of  duty ;  and  it  seems  to  have  been 
taken  for  granted  that  the  courts  would  be  of  this 
opinion. 

A  public  officer  cannot  delegate  his  powers  with- 
out express  authority  of  law.  There  is  no  general 
act  of  congress  empowering  the  clerks  of  the  national 
courts  to  constitute  deputies,  and  consequently  no 
such  general  power  exists.  In  several  instances, 
this  power  has  been  conferred  on  the  clerk  of  a  par- 
ticular district,  by  special  act.2 

Crier.']  The  crier  is  appointed  by  the  court,  and  is 
entitled  to  two  dollars  per  day  for  his  services.3 

3.  Of  the  sessions  of  the  district  courts. 

The  times  and  places  of  holding  the  district  courts 
in  the  several  judicial  districts  of  the  United  States, 
as  at  present  prescribed  by  law,  are  as  follows : 

In  the  District  of  Maine,  at  Porikmd,  on  the 
first  Tuesday  of  February  and  December ;  at  Bangor, 
on  the  fourth  Tuesday  of  June;  and  at  Bath,  on  the 
first  Tuesday  of  September.4 

1  Act  of  March  3, 1863,  oh.  93:  12  Stat,  at  Large,  768. 

*  There  have  been  strange  misapprehensions  on  this  point  Not  long 
ago,  a  clerk  in  a  neighboring  district  who  also  held  the  office  of  com- 
missioner, having  assumed  to  appoint  a  deputy,  the  latter  was  supposed 
to  be  empowered,  not  only  to  exercise  the  functions  of  clerk,  but  those 
of  commissioner  also ;  and  he  actually  took  it  upon  himself  to  act  in 
this  latter  capacity. 

•  Act  of  February  26, 1853,  ch.  80.    See  Appendix. 

4  Acta  of  September  24, 1789 ;  March  8, 1813 ;  April  2, 1793 ;  April  3, 
1818 ;  January  27, 1881 ;  February  15, 1843 ;  and  July  14, 1862. 
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pabti.  in  the  District  of  New  Hampshire,  at  Exeter, 
on  the  third  Tuesday  of  June  and  December;  and  at 
Portsmouth,  on  the  third  Tuesday  of  March  and 
September.1 

In  the  District  of  Massachusetts,  at  Boston,  on 
the  third  Tuesday  of  March,  fourth  Tuesday  of  June, 
second  Tuesday  of  September,  and  first  Tuesday  of 
December.2 

In  the  District  of  Ehode  Island,  at  Newport,  on 
the  second  Tuesday  of  May,  and  third  Tuesday  of 
October;  and  at  Providence,  on  the  first  Tuesday 
of  August  and  February.8 

In  the  District  of  Vermont,  at  Rutland,  on  the 
sixth  of  October;  and  at  Windsor,  on  the  Monday 
next  after  the  fourth  Tuesday  of  July.4 

In  the  District  of  Connecticut,  at  New  Haven, 
on  the  fourth  Tuesday  of  February  and  August ;  and 
at  Hartford,  on  the  fourth  Tuesday  of  May  and 
November.5 

In  the  Northern  District  of  New  York,  at 
Albany,  on  the  third  Tuesday  of  January ;  at  Roches- 
ter, on  the  third  Tuesday  of  May ;  at  Utica,  on  the 
second  Tuesday  of  July;  at  Auburn,  on  the  third 
Tuesday  of  August;  at  Buffalo,  on  the  second  Tues- 
day of  November;  and  one  term  annually  in  the 
counties  of  St.  Lawrence,  Franklin  or  Clinton,  at 
such  time  and  place  as  the  judge  may  direct,  for  the 
trial  of  issues  of  fact  in  causes  arising  in  either  of 
those  counties.6 

1  Act  of  September  24, 1789. 

'  Acts  of  September  24, 1789 ;  and  of  March  3, 1818. 

'  Act  of  March  23, 1804. 

4  Act  of  March  3, 1823 ;  and  May  4, 1858. 

•  Acts  of  September  24, 1789  ;  and  of  February  6, 1812. 

9  Acts  of  July  7, 1838 ;  and  August  8, 1846. 


Organization  of  the  District  Courts*  187 

In  the  Southern  District  of  New  York,  at  the  cha*  10- 
city  of  New  York,  on  the  first  Tuesday  of  each 
month.1 

In  the  District  of  New  Jersey,  at  Trenton,  on 
the  third  Tuesday  of  January,  April,  June  and  Sep- 
tember.2 

In  the  Eastern  District  of  Pennsylvania,  at 
Philadelphia,  on  the  third  Mondays  of  February, 
May,  August  and  November.3 

In  the  Western  District  of  Pennsylvania,  at 
WiJMamsport,  on  the  third  Monday  of  June,  and  the 
first  Monday  of  October;4  at  Pittsburgh,  on  the  first 
Monday  of  May,  and  the  third  Monday  of  October.5 

In  the  District  of  Delaware,  at  the  city  of  WiU 
mingtan,  on  the  second  Tuesday  of  January,  April, 
June  and  September.8 

In  the  District  of  Maryland,  at  Baltimore,  on 
the  first  Tuesday  of  March,  June,  September  and 
December.7 

In  the  Eastern  District  of  Virginia,  at  Rich- 
mond, on  the  twelfth  day  of  May,  and  the  twelfth 
day  of  November ;  and  at  Norfolk,  on  the  thirtieth 
day  of  May,  and  the  first  day  of  November.8 

In  the  Western  District  of  Virginia,  at  Staun- 
ton, on  the  first  day  of  May  and  October;  at  Wheel- 
ing, on  the  sixth  day  of  April  and  September;  at 
Clark&burgh,  on  the  twenty-fourth  day  of  March  and 
August.9 

1  Act  of  May  29, 1830. 

•  Acts  of  June  4, 1844;  and  August  12, 1848. 
1  Act  of  August  11, 1790 ;  and  June  9, 1794. 

4  Acta  of  July  27, 1840 ;  and  May  8, 1840. 
0  Acts  of  May  15, 1820;  and  April  5, 1826. 

•  Act  of  May  10, 1852 ;  and  June  14, 1856. 

'  Acts  of  September  24, 1789 ;  and  April  29,  1802. 

•  Acts  of  March  24, 1814;  March  2, 1838 ;  and  April  12, 1844. 
•Act  of  June  26,  1856. 


188  Obganisahoh  of  the  District  Courts, 

pabti.  In  the  District  of  North  Carolina,  at  Edenton. 
on  the  third  Monday  of  April  and  October;  at  New- 
hern,  on  the  fourth  Monday  of  April  and  October; 
and  at  Wilmington,  on  first  Monday  after  the  fourth 
Monday  of  April  and  October.1 

In  the  District  of  South  Carolina,  at  Charles 
ton,  on  the  first  Monday  of  January,  May,  July  and 
October;  and  at  OreenvUle,  on  the  first  Monday  of 
August.* 

In  the  District  of  Georgia,  at  Savannah,  on  the 
second  Tuesday  of  February,  May,  August  and  Sep- 
tember; and  at  Marietta,  on  the  second  Monday  of 
March  and  September.3 

In  the  Northern  District  of  Florida,  at  Tafia- 

4 

hassee,  on  the  first  Monday  of  May;  at  St.  Augustine, 
on  the  first  Monday  of  April ;  at  AppaJacMcoJa,  on  the 
first  Monday  of  March;  and  at  Pensacola,  on  the  first 
Monday  of  July,  "for  the  trial  of  causes  arising  in 
the  Western  section  of  the  State  of  Florida."4 

In  the  Southern  District  of  Florida,  at  Key 
West,  on  the  first  Monday  of  May  and  November.5 

In  the  Northern  District  of  Alabama,  at 
Huntsville,  on  the  third  Monday  of  May  and  No- 
vember.8 

In  the  Middle  District  of  Alabama,  at  Mont- 
gomery, on  the  fourth  Monday  of  May  and  of 
November.7 

In  the  Southern  District  of  At,a-rama,  at 
Mobile,  on  the  second  Monday  of  November.8 

1  Act  of  March  10,  1828. 

*  Act  of  August  16,  1856. 

'Acta  of  September  24, 1789 ;  April  29, 1802;  and  August  11, 1848. 
4  Aot  of  Jane  22, 1860. 

*  Aot  of  February  23,  1847. 
'Act  of  Jane  9,  1860. 
Mot  of  May  4, 1852. 
•Idr 
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In  the  Distbict  op  Mississippi,  at  Pontotoc,  on  chap^io. 
the  first  Monday  of  June  and  December;  and  at 
Jackson,  on   the  fourth  Monday  of  January  and 
June.1 

In  the  Eastern  District  op  Louisiana,  at  New 
Orleans,  on  the  third  Monday  of  February  and  May.2 

In  the  Western  District  of  Louisiana,  at  Ope- 
lousas,  on  the  first  Monday  of  August;  at  Alexandria, 
on  the  first  Monday  of  September;  at  Monroe,  on  the 
first  Monday  of  November;  at  Shreveport,  on  the  first 
Monday  of  October;  and  at  St  Josephs,  on  the  first 
Monday  of  December.3 

In  the  Eastern  Djstriot  op  Tennessee,  at  Knox- 
viUe,  on  the  third  Tuesday  of  May  and  fourth  Mon- 
day of  November.4 

In  the  Middle  District  of  Tennessee,  at  Nash- 
ville,  on  the  third  Monday  of  April  and  October.4 

In  the  Western  District  op  Tennessee,  at 
Huntingdon,  in  the  county  of  Carroll,  on  the  first 
Monday  of  April  and  October.4 

In  the  District  op  Kentucky,  at  Covington,  on 
the  third  Monday  of  April  and  the  first  Monday  of 
December;  at  Louisville,  on  the  third  Monday  of 
February  and  the  first  Monday  of  October;  at  Frank- 
fort, on  the  third  Monday  of  May  and  the  first  Mon- 
day of  January;  and  at  Paducah,  on  the  third  Monday 
of  March  and  the  first  Monday  of  November.5 

In  the  Northern  District  op  Ohio,  at  the  city  of 
Cleveland,  on  the  first  Tuesday  of  January,  May  and 
September.8 

1  Acts  of  Jane  18, 1838;  May  5, 1830 ;  and  March  3, 1835. 

•Actof  July  20, 1854. 

'Acts  of  March  30, 1849 ;  and  of  July  29, 1850. 

4  Act  of  July  3, 1856. 

•  Act  of  May  15, 1862. 

•  Act  of  September  21, 1863. 
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parti,  in  the  Southern  Disteict  op  Ohio,  at  the  city  of 
Cincinnati,  on  the  first  Tuesday  of  February,  April 
and  October.1 

In  the  District  of  Indiana,  the  seat  of  government 
of  the  state,  on  the  first  Tuesday  of  May,  November 

and  February.2 

In  the  Northern  District  of  Illinois,  at  the 
city  of  Chicago,  on  the  first  Monday  of  July  and  the 
third  Monday  of  December.3 

In  the  Southern  District  of  Illinois,  at  the  city 
of  Springfield,  on  the  first  Monday  of  March  and 
October.3 

In  the  Eastern  District  of  Michigan,  at  Detroit, 
on  the  first  Tuesday  of  June,  November  and  March.4 

In  the  Western  District  of  Michigan,  at  Grand 
Rapids,  on  the  third  Monday  of  May  and  October.* 

In  the  District  of  Wisconsin,  at  the  seat  of  gov- 
ernment of  the  state,  on  the  first  Monday  of  July ;  and 
at  MUwauhie,  on  the  first  Monday  of  January.5 

In  the  District  of  Iowa,  at  Des  Moines,  on  the 
second  Tuesday  of  May  and  the  third  Tuesday  of 
October;  at  Dubuque,  on  the  third  Tuesday  of  No- 
vember; at  Iowa  city,  on  the  first  Monday  of  May 
and  October;  at  Burlington,  on  the  third  Monday  of 
May  and  October.6 

In  the  Eastern  District  of  Missouri,  at  St 
Louis,  on  the  third  Monday  of  February,  May  and 
November.7 

In  the  Western  District  of  Missouri,  at  Jeffer- 
son, on  the  first  Monday  of  March  and  September.7 

1  Act  of  September  21, 1863. 

9  Act  of  March  10, 1838 ;  and  February  20, 1863. 

•Act  of  February  13, 1855. 

4  Act  of  February  24,  1863. 

-Act  of  May  29, 1848. 

•  Acts  of  February  26, 1853;  and  of  March  2, 1863. 

T  Aot  of  March  3, 1857. 


Organization  of  the  District  Courts.  191 

In  the  Eastern  District  of  Arkansas,  at  Little  chap.  10. 
Bock,  on  the  first  Monday  of  April  and  October.1 

In  the  Western  District  op  Arkansas,  at  Tan 
Buren,  on  the  second  Monday  of  May  and  Novem- 
ber,1 

In  the  Eastern  District  op  Texas,  at  Galveston, 
on  the  first  Monday  of  December  and  May;  at 
Brownsville,  on  the  first  Monday  of  March  and  Oc- 
tober.2 

In  the  Western  District  op  Texas,  at  Austin, 
on  the  first  Monday  of  January  and  June;  and  at 
Tyler,  on  the  first  Monday  of  March  and  November.* 

In  the  District  op  Minnesota,  at  Marikato,  on  the 
first  Monday  of  June ;  at  St.  Paul,  on  the  first  Mon- 
day of  October.3 

In  the  District  op  Kansas,  at  the  seat  of  Govern- 
ment of  the  State,  on  the  second  Monday  of  April 
and  October.4 

In  the  District  op  Oregon,  at  Portland,  on  the 
second  Monday  of  May  and  September.5 

In  the  Northern  District  op  California,  at  San 
Francisco,  on  the  first  Monday  of  June  and  Decem- 
ber.6 

In  the  Southern  District  of  California,  Mon- 
terey, on  the  first  Monday  of  June,  and  at  Los  Angelas, 
on  the  first  Monday  of  December.7 

Special  Cowrts.']  By  the  judicial  act  of  September  24, 
1789,  ch.  20,  §  3:  (1  Stat,  at  Large,  p.  73,)  the  district 
judges  are  authorized  to  hold  special  courts  at  their 

lAct  of  Jane  15, 1836;  March  8, 1839;  and  Maroh  3, 1851. 
•Act  of  February  21, 1857. 
'Act  of  March 3, 1859. 
4  Act  of  January  29, 1861. 

•  Act  of  March  3,  1^3. 

•  Aots  of  September  28, 1850,  and  January  18, 1854. 
T  Act  of  September  28, 1850. 
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parti,  discretion,  at  such  places  within  their  respective  dis- 
tricts as  they  may  deem  proper. 

In  most  of  the  acts  providing  for  the  establishment 
of  district  courts  in  the  districts  which  have  been  or- 
ganized since  1789,  the  power  to  appoint  special  courts 
is  specifically  given ;  probably  on  the  supposition  that 
the  provision  above  cited,  contained  in  the  judiciary 
act,  could  not  properly  be  construed  so  as  to  embrace 
any  other  than  the  districts  designated  in  that  act. 

The  mode  of  appointing  special  sessions  of  the  dis- 
trict courts  is  not  prescribed  by  any  general  law.  But 
the  act  of  March  2,  1793,  as  we  have  seen,  autho- 
rizes the  supreme  court,  or  when  it  is  not  in  session, 
a  justice  thereof,  together  with  the  proper  district 
judge,  to  appoint  special  sessions  of  the  circuit  courts 
for  the  trial  of  criminal  causes;  and  it  directs  the 
clerk  to  publish  a  notice  of  such  appointment  at  least 
thirty  days  before  the  commencement  of  the  session, 
for  three  successive  weeks.  In  the  absence  of  any 
other  legislative  direction,  it  would  seem  to  be  most 
discreet  to  conform  to  the  provisions  of  this  act  in  the 
appointment  of  special  sessions  of  the  district  courts. 

As  courts  of  admiralty,  the  district  courts,  except 
for  the  final  hearing  of  causes  on  their  merits,  are 
deemed  to  be  always  open.1 

Adjournments,  <£?c]  By  the  act  of  '93,  just  cited, 
(%  6,)  it  is  enacted  "that  a  district  court,  in  case  of 
the  inability  of  the  judge  to  attend  at  the  commence- 
ment of  the  session,  may,  by  virtue  of  a  written  order 
from  the  said  judge,  directed  to  the  marshal  of  the  dis- 
trict, be  adjourned  by  the  said  marshal  to  such  day, 
antecedent  to  the  next  stated  session  of  the  said  court  as 
in  the  said  order  shall  be  appointed;  and  in  case  of 
the  death  of  the  said  judge,  and  his  vacancy  not  be- 

1  Act  of  August  23, 184%  oh.  188:  5  Stat,  at  Large,  p.  116.  See,  ante, 
p.  114. 
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ing  supplied,  all  process,  pleadings  and  proceedings,  chap.  10. 
of  what  nature  soever,  pending  before  the  said  court, 
shall  be  continued  of  course,  until  the  next  stated 
session,  after  the  appointment  and  acceptance  of  the 
office  by  his  successor." 

By  act  of  March  26, 1804,  ch.  44  (2  Stat,  at  Large, 
p.  291),  it  is  enacted,  "That  in  case  of  the  inability  of 
the  judge  of  any  district  court  to  attend  on  the  day 
appointed  for  holding  a  special  or  adjourned  district 
court,  such  court  may,  by  virtue  of  a  written  order 
from  the  judge  thereof,  directed  to  the  marshal  of  the 
district,  be  adjourned  by  the  marshal  to  the  next  stated 
term  of  said  court,  or  to  such  day,  prior  thereto,  as  in 
the  said  order  shall  be  appointed." 

As  to  the  power  to  adjourn  the  session  of  the  court 
to  some  other  place,  in  case  of  contagious  sickness, 
see,  ante,  p.  106 :  and  as  to  the  power  to  continue  a 
session  by  adjournment  to  a  distant  day,  see,  ante,  p. 
107. 

The  act  of  March  2, 1809,  ch.  27  (2  Stat,  at  Large, 
p.  524),  provides  "That  in  case  of  the  disability  of 
the  district  judge  of  either  of  the  districts  of  the 
United  States  to  hold  a  district  court,  and  to  perform 
the  duties  of  his  office,  and  satisfactory  evidence 
thereof  being  shown  to  the  justice  of  the  supreme 
court,  allotted  to  that  circuit  in  which  such  district 
court  ought  by  law  to  be  holden ;  and  on  application 
of  the  district  attorney  or  marshal,  of  such  district 
in  writing,  to  the  said  justice  of  the  supreme  court, 
said  justice  of  the  supreme  court  shall  thereupon 
issue  his  order,  in  tiie  nature  of  a  certiorari  directed 
to  the  clerk  of  such  district  court,  requiring  him 
forthwith  to  certify  into  the  next  circuit  court,  to  be 
holden  in  said  district,  all  actions,  suits,  causes,  pleas, 
or  processes,  civil  or  criminal,  of  what  nature  or  kind 
soever,  that  may  be  depending  in  said  district  court 

25 
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parti,  and  undetermined,  with  all  the  proceedings  thereon, 
and  all  files  of  papers  relating  thereto,  which  order 
shall  be  immediately  published  in  one  or  more  news- 
papers, printed  in  said  district,  and  at  least  thirty 
days  before  the  session  of  such  circuit  court,  and 
shall  be  deemed  a  sufficient  notification  to  all  con- 
cerned. And  the  said  circuit  court  shall  thereupon 
have  the  same  cognizance  of  all  such  actions,  suits, 
causes,  pleas,  or  processes,  civil  or  criminal,  of  what 
nature  or  kind  soever,  and  in  the  like  manner  as  the 
district  court  of  said  district  by  law  might  have,  or 
the  circuit  court,  had  the  same  been  originally  com- 
menced therein ;  and  shall  proceed  to  hear  and  deter- 
mine the  same  accordingly;  and  the  said  justice  of 
the  supreme  court,  during  the  continuance  of  such 
disability,  shall  moreover  be  invested  with,  and  exer- 
cise, all  and  singular,  the  powers  and  authority 
vested  by  law  in  the  judge  of  the  district  court  in 
said  district."  The  act  further  requires  the  clerk  of 
the  district  court  during  the  continuance  of  the  dis- 
ability of  the  judge  to  continue  in  like  manner  to 
certify  and  transmit  all  suits,  &c,  subsequently 
brought  in  the  district  court ;  and  when  the  disability 
of  the  judge  shall  have  ceased,  all  suits,  &c,  so  cer- 
tified and  transmitted  which  remain  undetermined, 
and  which,  from  their  nature,  are  by  law  exclusively 
cognizable  in  a  district  court,  to  be  remanded  by  the 
order  of  the  circuit  court,  and  the  clerk  of  that  court 
is  to  transmit  the  same  to  the  district  court.  [As  to 
the  power  conferred  by  this  act  on  the  clerk  of  the 
district  court,  see,  ante,  p.  182]  .*  . 

The  act  of  March  3, 1821,  ch.  51  (3  Stat,  at  Large, 
p.  643),  contains  provisions  of  a  similar  nature  in 

1  In  a  case  which  arose  under  this  act,  Mr.  Justice  Story  held  that  when 
the  disability  of  the  distriot  judge  terminated  in  his  death,  it  was  the 
duty  of  the  circuit  court  to  remand  the  certified  causes  remaining  unde- 
termined. 1  Gallis.,  238. 
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relation  to  all  suits  and  actions  in  any  district  court,  chap,  io. 
in  which  it  shall  appear  that  the  judge  of  such  court 
is  any  ways  concerned  in  interest,  or  has  been  of 
counsel  for  either  party,  or  is  so  related  to,  or  con- 
nected with,  either  party,  as  to  render  it  improper  for 
him  in  his  opinion,  to  sit  on  the  trial  of  such  suit  or 
action. 

In  case  of  the  sickness  or  other  disability  of  the 
judge  of  any  district,  which  shall  prevent  him  from 
holding  any  stated  or  appointed  term  of  the  district 
or  of  the  circuit  court,  in  the  absence  of  the  circuit 
judge,  and  upon  the  fact  of  such  sickness  or  disability 
being  certified  by  the  clerk  of  such  court  to  the  cir- 
cuit judge  of  the  circuit  comprising  the  district,  it  is 
enacted  that  it  shall  be  lawful  for  such  circuit  judge, 
if,  in  his  judgment,  the  public  interest  shall  so  require, 
to  designate  and  appoint  the  district  judge  of  any 
other  district  within  the  same  circuit,  to  hold  such 
court,  in  place  of,  and  to  discharge  all  the  judicial 
duties  of  the  sick  or  otherwise  disabled  judge,  during 
the  continuance  of  his  inability ;  which  appointment 
shall  be  filed  in  the  office  of  the  clerk  of  the  said  dis- 
trict court,  and  be  entered  on  the  minutes  of  the 
court,  and  a  certified  copy  thereof,  under  the  seal  of 
the  court,  be  by  such  clerk  transmitted  to  the  judge 
so  designated  and  appointed. 

The  act  further  provides  that  if  there  be  no  circuit  Want  or 

r  absence  of 

judge  resident  within  .the  circuit,  or  if  the  resident  p*fuit 

"      °  judg*}  now 

circuit  judge  be  absent,  or  unable  to  make  the  r&-  suppled. 
quired  appointment,  or  if  the  judge  designated  by 
him  fail  to  perform  the  service,  it  shall  be  the  duty 
of  the  clerk  to  certify  the  facts  to  the  chief  justice 
of  the  United  States,  who,  in  such  case,  is  empow- 
ered to  make  the  required  appointment  by  the  desig- 
nation of  any  district  judge  of  the  same  or  of  a  con- 
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pabti.  tiguous  circuit.  The  like  authority  is  also  given  to 
make  new  appointments,  from  time  to  time,  as  the 
exigencies  of  the  case  may  require,  by  the  designa- 
tion of  other  judges.  The  act  enjoins  it  upon  the 
judge,  on  receiving  the  specified  notice  of  his  appoint- 
ment, to  execute  the  duties  it  implies.1 

Stblfact"      ^  amendatory  act  extends  the  provisions  of  this 
extended,    q^  fa  ^e  case  0f  sucj1  ^  accumulation  or  urgency 

of  judicial  business  in  any  district  as  to  require  relief 
in  this  form.  The  certificate  of  the  clerk  of  the  cir- 
cuit or  district  court,  to  the  circuit  judge  or  chief 
justice,  must  be  under  the  seal  of  the  court,  "and  it 
shall  be  lawful  in  case  of  such  appointment,  for  each 
of  the  said  district  judges  separately  to  hold  a  district 
or  circuit  court  at  the  same  time  in  such  district,  and 
discharge  all  the  judicial  duties  of  a  district  judge 
therein,  but  no  such  judge  shall  hear  appeals  from 
the  district  court."2 

And  by  a  more  recent  act,  "in  case  of  a  vacancy 
in  the  office  of  district  judge  in  any  state  in  which 
there  are  two  judicial  districts,  it  shall  be  lawful  for 
the  district  judge  of  the  other  district  in  said  state  to 
hold  the  district  court  or  circuit  court  in  case  of  sick- 
ness or  the  absence  of  the  circuit  judge  and  discharge 
all  the  judicial  duties  of  the  district  judge  of  such 
vacant  district  so  long  as  such  vacancy  shall  continue ; 
and  all  the  acts  and  proceedings  in  said  courts,  or  by 
or  before  the  said  district  judge  of  the  adjoining  dis- 
trict shall  have  the  same  force,  effect  and  validity  as 

1  Act  of  July  29, 1850,  oh.  30 :  9  Stat,  at  Large,  442.  The  provisions 
of  this  act  have  been  extended  to  the  FlQrida  districts,  so  as  to  authorize 
the  holding  of  a  conrt  in  one  by  the  judge  of  the  other,  the  appointment 
for  that  purpose  being  made  by  the  chief  justice,  or  by  the  judge  of  an 
adjoining  circuit.  The  act  also  authorizes  this  to  be  done  on  the  appli- 
cation of  the  disabled  judge  of  one  district  to  the  judge  of  the  other. 
Act  of  Feb.  24, 1855,  ch.  125. 

•Act  of  April  2, 1852,  ch.  20 :  10  Stat  at  Large,  p.  5. 
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if  done  and  transacted  by  and  before  the  judge  ap-  CHAP- 10- 
pointed  for  such  district." 1 
When  a  vacancy  occurs  in  any  judicial  district  in  Vacancy, 

&CM  ID  One 

a  state  in  which  there  are  two  such  districts,  the  of  two  die- 

k  tricta  in 

judge  of  the  other  district  is  empowered  to  hold  the  eame  state, 

how  nip- 

district  courts  in  both  during  the  continuance  of  the  plied. 
vacancy,  and  in  case  of  the  sickness  or  absence  of 

the  circuit  judge,  the  circuit  courts  also.2 

> 

There  are  certain  special  provisions  relating  to  par- 
ticular districts  which. it  is  proper  to  notice. 

With  respect  to  the  Western  District  of  Virginia 
it  is  enacted  (Act  of  May  26, 1824,  ch.  167:  4  Stat, 
at  Large,  p.  48),  "That  if  the  judge  shall  not  attend 
on  the  first  day  of  any  court,  such  court  shall  stand 
adjourned  from  day  to  day  for  three  days,  if  the  same 
cause  continues ;  after  which  time,  if  the  judge  still 
fails  to  attend,  the  court  shall  stand  adjourned  until 
the  first  day  of  the  next  term." 

And  by  the  same  act  it  is  farther  enacted  that  the 
judge  shall  have  power  to  hold  special  sessions,  at 
his  discretion,  at  either  of  the  places  appointed  by 
law,  for  the  stated  sessions  of  the  court,  for  the  trial 
of  civil  or  criminal  cases. 

With  respect  to  the  district  of  North  Carolina,  it  is 
enacted  that  if  the  judge  fails  to  attend  on  the  first 
day  of  the  term,  the  marshal  may  adjourn  the  court 
to  the  next  day ;  and  if  he  does*  not  attend  on  the 
second  day,  the  marshal  may  adjourn  the  court  to 
the  next  term.3 

In  the  Western  District  of  South  Carolina,  the 
judge  "is  authorized  and  directed  to  hold  such  spe- 

1  Act  of  August  6, 1861,  oh.  59 :  12  Stat,  at  Large,  p.  318.  These  acta 
being  general,  supersede  several  special  acts  containing  similar  provi- 
sions relative  to  particular  districts  which  were  noticed  in  the  last 
edition. 

*  Act  of  August  6, 1861,  oh.  69 :  12  Stat  at  Large,  p.  318. 

•Act  of  January  23, 1812,  oh.  17 :  2  Stat  at  Large,  p.  676. 
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PABT  *•  cial  courts  as  he  may  deem  necessary  for  the  dispatch 
of  the  causes  in  said  court,  at  such  time  or  times  as 
he  may  deem  expedient,  and  may  adjourn  such  spe- 
cial sessions  to  any  other  time  previous  to  the  stated 
session." 1 

With  respect  to  the  Northern  and  Southern  Dis- 
tricts of  Alabama,  it  is  enacted  that  in  case  of  the 
non-attendance  of  the  judge  before  the  close  of  the 
third  day  of  the  term,  the  business  of  the  court  shall 
stand  adjourned  until  the  next  term.2 

And  in  the  Middle  District  of  Alabama,  the  busi- 
ness of  the  court  is  in  like  manner  to  stand  adjourned, 
if  the  judge  falls  to  attend  before  the  close  of  the 
fourth  day  of  any  term.3 

Court  Houses.]  No  general  provision  has  been 
made  by  law  for  the  erection  of  court  houses  in  the 
several  judicial  districts;  the  United  States  having 
hitherto  relied,  with  few  exceptions  upon  the  liber- 
ality of  the  local  governments  for  the  accommoda- 
tion of  the  national  courts.  As  yet  it  is  not  known 
that  any  very  serious  inconvenience  has  arisen  from 
this  circumstance.  The  circuit  and  district  courts 
are  generally  held  in  public  buildings  belonging  to 
the  state,  county  or  city  where  they  sit,  with  the 
assent,  either  express  or  implied,  of  the  proprietors. 
Should  such  assent  at  any  time  be  withdrawn,  or  a 
court  from  any  other  cause  be  excluded  from  its 
accustomed  place  of  session;  or  should  a  special 
court  be  appointed  at  a  place  destitute  of  a  public 
building  affording  the  requisite  accommodations,  it 
would  doubtless  be  the  duty  of  the  marshal,  under 
the  direction  of  the  court,  to  provide  a  suitable  room, 
at  the  expense  of  the  United  States,  subject,  how- 

1  Act  of  February  21, 1823,  ch.  11 :  3  Stat  at  Large,  p.  727. 
'Act  of  March  10,  1824,  ch.  28,  §9 :  4  Stat  at  Large,  p.  9. 
'Act  of  February  6, 1839,  oh.  20,  §  10 :  6  Stat,  at  Large,  p.  315. 
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ever,  to  the  following  proviso:  that  he  "shall  not  chap.  10. 
incur  an  expense  of  more  than  twenty  dollars  in  any 
one  year  for  furniture,  or  fifty  dollars  for  rent  of 
building  and  making  improvements  thereon,  without 
first  submitting  a  statement  and  estimates  to  the 
Secretary  of  the  Interior,  and  getting  his  instructions 
in  the  premises."  * 

Jails]  The  only  provisions  which  congress  have 
hitherto  deemed  it  necessary  to  make  for  the  safe 
keeping  of  prisoners,  committed  under  the  authority 
of  the  United  States,  are  the  following : 

At  the  first  session  of  congress  after  the  adoption  E*co,m:. 

°  r  mendakon 

of  the  constitution,  it  was  "Resolved,  by  the  senate  *>&• 

v  states. 

and  house  of  representatives,  that  it  be  recommended 
to  the  legislatures  of  the  several  states,  to  pass  laws, 
making  it  expressly  the  duty  of  the  keepers  of  their 
jails,  to  receive  and  safely  keep  therein,  all  prisoners 
committed  under  the  authority  of  the  United  States, 
until  they  shall  be  discharged  by  due  course  of  laws 
thereof,  under  the  like  penalties  as  in  the  case  of 
prisoners  committed  under  the  authority  of  such 
states  respectively :  the  United  States  to  pay  for  the 
use  and  keeping  of  such  jails  at  the  rate  of  fifty 
cents  per  month  for  each  prisoner  that  shall,  under 
their  authority  be  committed  thereto,  during  the 
time  such  prisoner  shall  be  therein  confined:  and 
also  to  support  such  pf  said  prisoners  as  shall  be 
committed  for  offenses."2  On  the  3d  of  March,  1791,  To  be  dto- 
after  a  preamble  reciting  in  substance  the  foregoing  manbaf 

W II 611  Tift- 

resolution,  and  "in  order  to  insure  the  administrar  cewary. 
tion  of  justice,"  it  was  "Resolved,  That  in  case  any 
state  shall  not  have  complied  with  the  said  recom- 
mendation, the  marshal  in  such  state,  under  the 

1  Act  of  February  26, 1853,  oh.  80,  §  2 :  10  Stat  at  Large,  p.  161.    See 
Appendix. 
*  Resolution  of  September  28, 1789 :  1  Stat,  at  Largo,  p.  96.- 
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pabti.  direction  of  the  judge  of  the  district,  be  authorized 
to  hire  a  convenient  plaoe  to  serve  as  a  temporary 
jail,  and  to  make  the  necessary  provision  for  the  safe 
keeping  of  prisoners  committed  under  the  authority 
of  the  United  States,  until  permanent  provision  shall 
be  made  by  law  for  that  purpose;  and  the  said 
marshal  shall  be  allowed  his  reasonable  expenses, 
incurred  for  the  above  purposes,  to  be  paid  out  of 
the  treasury  of  the  United  States." 1    By  a  resolution 

^  passed  March  3, 1821,  this  provision  was  extended  in 

the  same  words  to  all  cases,  in  which  "any  state  or 
states,  having  complied  with  the  above  recommen- 
dation, shall  have  withdrawn,  or  shall  hereafter  with- 
draw, either  in  whole  or  part,  the  use  of  their  jails."8 
And  by  an  act  passed  March  2,  1833,  it  was  en- 
acted, "That  in  any  state  where  jails  are  not  allowed 
to  be  used  for  the  imprisonment  of  persons  arrested 
or  committed  under  the  laws  of  the  United  States, 
or  where  houses  are  not  allowed  to  be  so  used,  it 
shall  and  may  be  lawful  for  the  marshal,  under  the 
direction  of  the  judge  of  the  United  States,  for 
the  proper  district,  to  use  other  convenient  places 
within  the  limits  of  said  state,  and  to  make  such 
other  provision  as  he  may  deem  expedient  and  neces- 
sary for  that  purpose."3 

Eec°Kto      In  pursuance  of  the  recommendation  of  congress, 

to  ■*■{?■     laws  have  been  enacted  in  the  several  states  making 

complied  ° 

wl*-  it  the  duty  of  the  proper  officers  to  receive  into  their 
custody  prisoners  committed  under  the  authority  of 
the  United  States,  and  making  them  responsible  for 
their  safe  keeping. 

1 1  Stat,  at  Large,  p.  225. 

*  3  Stat  at  Large,  p.  646. 

*  Ch.  57,  §  6 :  4  id.,  p.  632. 
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The  laws  of  New  York  upon  the  subject  may  be  CHAP- 10- 
found  in  vol.  2  of  the  original  edition  of  the  Eevised 
Statutes,  pp.  448  and  773,  774. 

Under  this  system  the  responsibility  of  the  mar-  Bemrf- 
shal  ceases  with  the  delivery  of  his  prisoner  to  tne  marshal 

.  .      _         ceases  on 

keeper  of  the  prison — the  jailer  being  neither  in  fact  delivery  of 

_       prisoner 

nor  in  law  the  deputy  of  the  marshal,  and  the  to  jailer. 
prisoner,  therefore,  being  no  longer,  even  construc- 
tively, in  the  custody  of  the  latter.  Randolph  v. 
Donaldson,  9  Oranch,  76. 

The  marshal  ought  to  deliver  to  the  keeper  a  copy 
of  the  process  or  warrant  in  virtue  of  which  the 
commitment  is  made,  and  take  a  receipt  for  the 
prisoner. 

4.  Attorneys,  counselors,  &c. 

The  district  courts  being  courts  of  law  and  of 
admiralty,  the  persons  admitted  to  conduct  the  busi- 
ness of  suitors  therein,  are  designated  under  the 
appellation  of  Attorneys,  Counselors,  Proctors  and 
Advocates* 

Those  district  courts  which  are  invested  with  the 
original  jurisdiction  of  the  circuit  courts,  and  being 
therefore  courts  of  equity,  as  well  as  of  law  and 
admiralty,  have  Solicitors  also,  in  addition  to  the 
practitioners  above  mentioned. 

The  conditions  of  admission  are  prescribed  by  the 
rules  of  the  respective  courts. 

The  rules  of  the  national  courts  in  New  York,  on 
this  subject,  are  extremely  liberal.  See  Appendix, 
Eule  2,  D.  0.,  Northern  District  of  New  York,  which 
is  also  the  rule  of  the  circuit  court ;  and  the  rule  in 
the  courts  of  the  southern  district  is  substantially  the 
same. 

The  fees  of  the  practicers  in  the  national  courts 
are  prescribed  by  a  late  statute.    See  Appendix^ 

26 
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pabti.  5#  Marshal. 

The  marshal  is  the  executive  officer  of  the  courte 
of  the  United  States,  corresponding  with  the  sheriff 
SfcteST  ™  England.  He  is  appointed  by  the  president,  by 
and  with  the  advice  and  consent  of  the  senate  of 
the  United  States,  for  the  term  of  four  years ;  but  is 
removable  from  office  at  the  pleasure  of  the  pre- 
sident1 And  in  case  of  a  vacancy  in  the  office  of 
marshal  in  any  circuit,  the  judge  of  such  circuit  may 
fill  such  vacancy,  and  the  person  so  appointed  shall 
serve  until  an  appointment  is  made  by  the  president, 
and  the  appointee  shall  be  duly  qualified,  and  no 
longer.  He  is  required  to  give  bond  as  if  appointed 
by  the  President.  The  appointment  must  be  in 
writing,  and  filed  and  recorded  in  the  clerk's  office 
of  the  circuit  court.2 
£?2w«iLte  Before  entering  upon  the  duties  of  his  office,  he  is 
uptake  an  required  to  execute  a  bond  to  the  United  States,  for 
fm0km  the  faithful  performance  of  his  duties  by  himself  and 
his  deputies,  before  the  judge  of  the  district  court, 
jointly  and  severally,  with  good  and  sufficient  sure- 
( ties,  inhabitants  and  freeholders  of  the  district,  to  be 
approved  by  the  district  judge,  in  the  sum  of  twenty 
thousand  dollars.  He  is  further  required,  as  also  are 
his  deputies,  to  take  before  the  district  judge  the 
following  oath  or  affirmation:  "I  do  solemnly  swear 
(or  affirm),  that  I  will  faithfully  execute  all  lawful 
precepts  directed  to  the  marshal  of  the  District  of 

under  the  authority  of  the  United 
States,  and  true  returns  make,  and  in  all  things  well 
and  truly,  and  without  malice  or  partiality,  perform 
the  duties  of  marshal  (or  marshal's  deputy,  as  the 
case  may  be),  of  the  District  of  during 

1  Act  of  September  24, 1789,  ch.  20,  §  27 :  1  Stat,  at  Large,  p.  73. 
*  Act  of  March  3, 1863,  ch.  93 :  12  Stat,  at  Large,  p.  768. 
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my  continuance  in  said  office,  and  take  only  my  legal  chapjlo. 
fees."1 

By  "an  act  relating  to  bonds  given  by  marshals,"  Stewed 
passed  April  10, 1806,2  it  is  required  that  such  bonds  JJ^JS; 
shall  be  filed  and  recorded  in  the  office  of  the  clerk 
of  the  district  court,  or  circuit  court,  sitting  within 
the  district:  and  certified  copies  thereof  under  the  certified 

7  r  copies  of  it 

seal  of  the  court,  are  declared  to  be  competent  evi-  tj>»*>evi- 

'  r  oence. 

dence  in  any  court  of  justice. 

And  it  is  further  enacted,  that  in  case  of  the  breach 
of  the  condition  of  such  bond,  the  party  injured  may 
institute  a  suit  thereon,  in  the  name,  and  for  the  sole 
use  of  such  party,  for  the  recovery  of  such  damages 
as  shall  be  legally  assessed,  with  costs  of  suit.3  By 
section  3,  it  is  further  enacted,  that  the  said  bonds, 
after  any  judgment  thereon,  shall  remain  as  a  secu- 
rity against  future  breaches,  until  the  whole  penalty 
shall  have  been  recovered ;  and  that  the  proceedings 
shall  always  he  in  the  same  manner,  as  hereinbefore 
described. 

The  fourth  and  last  section  limits  the  right  of 
prosecuting  suits  on  marshals'  bonds,  to  the  period 
of  six  years,  after  such  right  shall  have  accrued; 
saving,  nevertheless,  the  rights  of  infants,  feme 
coverts,  and  persons  non  compos  mentis,  so  that  they 

1  Act  of  September  26, 1789,  oh.  20,  §  27 :  1  Stat,  at  Large,  p.  73.  By 
the  act  of  February  28,  1799  (ch.  19,  §  2 :  1  Stat,  at  Large,  p.  624),  de- 
puties who  reside  more  than  twenty  miles  from  the  district  judge,  may 
take  the  required  oath  before  "  any  judge  or  justice  of  a  state  court, 
within  the  same  district,  or  before  any  justice  of  the  peace  having 
authority  therein ;"  which  oath  is  to  be  oertified  to  the  district  judge, 

*Ch.21:  2  id.,  p.  372. 

*  This  act  does  not  designate  the  court  in  which  such  suit  is  to  be 
brought ;  but  by  the  act  of  March  3, 1815  (3  Stat,  at  Large,  244),  giving 
concurrent  jurisdiction  to  the  circuit  and  district  courts,  of  suits  by  any 
officer  of  the  United  States  suing  under  their  authority,  it  may  be 
brought  in  either  of  these  oourts. 
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pabtti.  sue  within  three  years  after  their  disabilities  sre 

removed." 
Hu  duties,      ^e  duties  of  the  marshal,  as  prescribed  by  the 
act  of  September  24,  1789,1  are,  to  attend  to  the 
district  and  circuit  courts,  when  sitting  (in  the  dis- 
trict for  which  he  has  been  appointed),  and  also  the 
supreme  court  in  the  district  in  which  that  court 
shall  sit:3  and  to  execute,  throughout  the  district,  all 
lawful  precepts  directed  to  him,  and  issued  under 
the  authority  of  the  United  States;"  and  he  is  em- 
powered, "to  command  all  necessary  assistance  in 
the  execution  of  his  duty,  and  to  appoint,  as  there 
shall  be  occasion,  one  or  more  deputies,"  who  are 
Hisdepu-    declared  to  be  "removable  from  office  by  the  judge 
^Sk  by"   of  the  district  court,  or  the  circuit  court  sitting  in 
$Sj^      the  district,  stt  the  pleasure  of  either." 
Marshal        Any  marshal,  deputy  marshal,  or  other  ministerial 
fine^d0    officers  of  the  United  States,  having  in  custody  any 
SSEtfo?"    prisoner  in  virtue  of  process  issued  by  any  court, 
SforiSg1*  JU(*ge  or  commissioner  of  the  United  States  under 
escape.      ^e  jawg  fl^j^Q^  wj10  ghajj  voluntarily  suffer  such 

prisoner  to  escape,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction,  in  any  district  or 
circuit  court  of  the  United  States,  shall  be  fined 
or  imprisoned,  or  both,  according  to  the  discretion  of 
the  court,  having  respect  to  the  nature  of  the  crime 
charged  against  the  prisoner,  in  a  sum  not  exceeding 
two  thousand  dollars,  and  for  a  term  not  exceeding 
two  years.  And  the  act  is  to  be  taken  to  apply  as 
N  well  to  prisoners  in  custody  charged  with  offenses 

1  Ch.  20,  §  27 :  1  Stat,  at  Large,  p.  73. 

9  So  much  of  this  section  "as  is  or  may  be  construed  to  require  the 
attendance  of  the  marshals  of  all  the  districts  at  the  supreme  court,  is 
repealed  by  an  act  of  June  9, 1794,  ch.  64,  §  7 :  and  this  duty  is  re- 
stricted to  the  marshal  of  the  district  in  which  the  court  shall  sit,  unless 
the  attendance  of  the  marshals  of  the  other  districts  shall  be  required 
by  special  order  of  the  court. 
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against  a  foreign  government,  and  arrested  under  a  chap.  10. 
treaty  of  extradition,  as  to  prisoners  charged  with, 
or  convicted  of,  offenses  against  the  United  States.1 

By  the  28th  section  of  the  act  of  1789,  it  is  further 
provided,  that  when  the  marshal  or  his  deputy  shall 
be  a  patfy,  the  process  in  the  suit  shall  be  directed 
to  a  disinterested  person,  appointed  by  the  court,  or 
any  judge  thereof,  who  is  authorized  to  execute  and 
return  such  process. 

In  case  of  the  death  of  the  marshal,  his  deputies  TJ»f  office 

*  of  deputy 

continue  in  office  unless  specially  removed,  and  exe-  ™*  ▼«** 
cute  the  duties  in  his  name,  until  another  marshal  death- . 
shall  be  appointed  and  sworn ;  and  the  bond  of  the 
deceased  marshal  continues  as  security  against  their 
defaults  and  misfeasances  in  the  meantime. 

The  responsibility  of  the  deputies  also  continues, 
and  may  be  enforced  by  the  legal  representatives 
of  the  marshal.    "And  every  marshal  or  his  deputy,  y^7  ^^ 
when  removed  from  office,  or  when  the  term  for  «£i5£sr 
which  the  marshal  is  appointed  shall  expire,  shall  removaL 
have  power,  notwithstanding,  to  execute  all  such 
precepts  as  may  be  in  their  hands  respectively,  at 
the  time  of  such  removal,  or  expiration  of  office." 
The  marshal  is  "answerable  for  the  delivery  to  his  b—^. 
successor,  of  all  prisoners  which  may  be  in  his  cus-  bl?  ™r 
tody  at  the  time  of  his  removal,  or  when  the  term 
for  which  he  was  appointed  shall  expire,  and  for  that 
purpose  may  retain  such  prisoners  in  his  custody, 
until  his  successor  shall  be  appointed,  and  qualified 
as  the  law  directs." 

By  the  act  of  May  7, 1809,  ch.  45,  §  3  (2  Stat,  at  Hi*  succe* 
Large,  p.  60),  it  is  enacted,  that  whenever  a  marshal  TtJ^Z 
shall  sell  any  lands,  tenements  or  hereditaments,  by 
virtue  of  process  from  a  court  of  the  United  States, 
and  shall  die  or  be  removed  from  office,  or  the  term 

1  Act  of  Juna  21, 1860,  ch.  64 :  12  Stat  at  Large,  p.  69. 
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parti,  of  his  commission  expire,  before  a  deed  shall  be  exe- 
cuted for  the  same  to  the  purchaser:  in  every  such 
case,  the  purchaser  or  plaintiff  at  whose  suit  the  sale 
was  made,  may  apply  to  the  court  from  which  the 
process  issued,  and  set  forth  the  case,  assigning 
the  reason  why  the  title  was  not  perfected  by  the 
marshal  who  sold  the  same ;  and  thereupon  the  court 
may  order  the  marshal  for  the  time  being,  to  perfect 
the  title  and  execute  a  deed  to  the  purchaser,  he  pay- 
ing the  purchase  money  and  costs  remaining  unpaid ; 
and  where  a  marshal  shall  take  in  execution  any 
lands,  &c,  and  shall  die,  &c,  before  sale,  or  other 
final  disposition  made  of  the  same;  in  every  such 
case,  the  like  process  shall  issue  to  the  succeeding 
marshal,  and  the  same  proceedings  shall  be  had,  as 
if  such  former  marshal  had  not  died,  &C.1 

Empowers      By  the  act  of  February  28,  1795,*  it  is  declared 

in  CX6CU- 

ting  the     that  the  marshals  of  the  several  districts  and  their 

united       deputies,  shall  have  the  same  powers  in  executing 

the  laws  of  the  United  States,  as  sheriffs  and  their 

1  In  a  recent  case  in  the  supreme  court  the  question  arose  whether  so 
much  of  the  28th  seotion  of  the  judiciary  act  of  1789  as  confers  on  a 
person  no  longer,  in  office,  power  to  execute  process  which  came  to  his 
hands  as  marshal,  is  not  superseded  and  virtually  repealed  by  the  above 
mentioned  seotion  of  the  act  of  1800.  It  was  a  question,  as  the  learned 
reader  will  observe,  of  no  slight  difficulty.  The  conclusion  of  the  court 
was,  that  the  two  enactments  were  not  absolutely  repugnant,  and  that 
the  former  remained  in  force;  and  it  was  accordingly  held  that  a  sale 
of  land  by  a  marshal,  after  his  removal  and  the  appointment  of  his 
successor,  on  a  venditioni  exponas  which  had  come  to  his  hands  while 
in  office,  was  a  valid  sale.  DoolittU  it  al.  v.  Bryan  it  al.9 14  Howard,  563. 

It  will  be  perceived,  therefore,  that  process  remaining  in  the  hands  of 
the  late  marshal  may  be  executed  by  him  in  virtue  of  the  act  of  1789 ; 
or  the  party  at  whose  suit  it  was  issued,  may  at  his  option,  sue  out  new 
process  to  the  new  marshal,  in  virtue  of  the  act  of  1800.  Indeed,  this 
is  expressly  said  by  the  court  in  the  above  cited  case. 

aCh.  36,  §  9  :  1  Stat,  at  Large,  p.  424.  This  enactment  is  repeated, 
verbatim,  in  the  act  of  July  29,  1861,  oh.  27,  §  7:  12  Stat  at  Large, 
p.  282. 
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deputies,  in  the  several  states,  have  by  law  in  exe-  chap.  10. 
euting  the  laws  of  the  respective  States. 

The  act  of  May  15, 1820,1  makes  it  "the  duty  of  S^jf" 
such  officer  of  the  treasury  department,  as  the  presi-  {{JJ^^ 
dent  of  the  United  States  shall,  from  time  to  time,  £,£*• 
designate  for  that  purpose,  as  the  agent  of  the  trea-  ^iSP°rt 
sury,  to  direct  and  superintend  all  orders,  suits  or 
proceedings,  in  law  or  equity,  for  the  recovery  of 
money,'  chattels,  lands,  tenements,  or  hereditaments, 
in  the  name  and  for  the  use  of  the  United  States." 
And  by  the  8th  section  of  this  act,  it  is  made  "the 
duty  of  the  marshals  of  the  several  judicial  districts 
of  the  United  States,  within  thirty  days  before  the 
commencement  of  the  several  terms  of  the  said 
courts  (circuit  and  district  courts),  to  make  returns 
to  the  said  agent  of  the  proceedings  which  have 
taken  place  upon  all  writs  of  execution,  or  other  pro- 
cess, which  have  been  placed  in  his  hands,  for  the 
collection  of  the  money  which  has  been '  adjudged 
and  decreed  to  the  United  States,  in  the  said  courts 
respectively.  / 

The  act  passed  ten  years  later2  directed  the  ap- 
pointment of  an  officer  to  be  known  as  Solicitor  of 
the  Treasury,  to  whom  it  transferred  all  the  powers 
and  duties  of  the  agent  of  the  -treasury;  and  it  em- 
powers the  solicitor  of  the  treasury  "to  instruct  the 
district  attorney,  marshals  and  clerks  of  the  circuit 
and  district  courts  of  the  United  States,  in  all  mat- 
ters and  proceedings,  appertaining  to  suits  in  which 
the  United  States  is  a  party,  or  interested,  and  cause 
them  or  either  of  them,  to  report  to  him  from  time 
to  time,  any  information  he  may  require  in  relation 
to  the  same."  Whether  the  above  recited  provision 
of  the  act  of  1820,  requiring  returns  from  the  mar- 

1  Aot  of  Hay  15, 1820,  oh.  108 :  3  Stat  at  Large,  p.  592. 
1  Aot  of  Hay  29, 1830,  ch.  153 :  4  Stat,  at  Large,  p.  414. 
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partl  shals  thirty  days  before  each  ensuing  term,  is  still  in 
force,  is,  to  say  the  least,  very  doubtful.  But  it  may,  in 
virtue  of  the  power  conferred  on  the  solicitor  by  the  act 
of  1830,  if  he  shall  see  fit,  be  reinstated  and  enforced 
by  instructions  from  him.  And  now,  by  a  subsequent 
Ana  the  act,  the  attorney-general  is  "  charged  with  the  general 
general,  superintendence  and  direction  of  the  attorneys  and 
marshals  of  all  the  districts  in  the  United  States 
and  territories  as  to  the  manner  of  discharging  their 
respective  duties ;  and  the  said  district  attorneys  and 
marshals  are  hereby  required  to  report  to  the  attorney- 
general  an  account  of  their  official  proceedings,  and 
the  state  and  condition  of  their  respective  offices,  in 
such  time  and  manner  as  the  attorney-general  may 
direct."1  This  act  does  not,  in  terms,  repeal  the 
above  mentioned  provisions  of  the  prior  acts,  and 
though  its  language  admits  of  an  interpretation 
broad  enough  to  cover  the  entire  ground  embraced 
by  them,  it  probably  was  not  designed  to  supersede 
them.  The  duty  it  enjoins  on  the  attorney-general 
is  limited  to  a  general  supervision  and  direction,  as 
to  aU  the  duties  of  the  marshal,  and  in  both  these 
respects  it  differs  from  the  older  act.  It  was  passed 
soon  after  the  breaking  out  of  the  rebellion,  and 
congress  may  well  be  supposed  to  have  had  in  view, 
mainly,  if  not  exclusively,  the  new  and  important 
interests  growing  out  of  the  rebellion  and  requiring 
judicial  cognizance,  and,  consequently,  the  agency  of 
the  district  attorneys  and  marshals ;  and  its  design 
may  reasonably  be  supposed  to  have  been  to  guard 
against  errors  on  their  part  in  point  of  law.  They 
are  to  make  such  reports  as  the  attorney-general  may 
require,  and  follow  such  directions  as  he  may  see  fit 
to  give ;  and  it  was  probably  taken  for  granted  that 
he  would  be  careful  not  to  interfere,  unnecessarily, 

1  Act  of  August  2, 1861,  oh.  37 :  12  Stat,  at  Large,  285. 
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with  the  more  special  and  limited  range  of  duty  pre-  chap^io. 
scribed  by  the  former  acts. 

The  act  of  July  17,  1862,  for  the  better  govern-  Duties  of 
meat  of  the  navy,  prescribes  the  duties  of  marshals  SJS  * 
relative  to  prizes  captured  in  war.   They  are  required 
to  furnish  to  the  navy  department,  on  request,  or  to 
its  agent,  a  full  and  particular  statement  of  the  dis- 
position of  every  prize  vessel  and  cargo  within  their 
respective  districts,  in  such  form,  and  as  often  as  the 
secretary  of  the  navy  shall  require;  and  also  a  full 
and  particular  statement  of  all  fees,  charges  and 
allowances  of  every  description,  claimed  by  them  in 
each  case  of  prize,  before  the  same  are  allowed  by 
the  court,  and  no  charges  for  disbursements  of  any 
kind  are  allowable  unless  accompanied  by  the  affida- 
vit of  the  marshal,  that  the  same  have  actually  and 
necessarily  been  incurred  in  the  case:  and  the  dis- 
trict attorney  is  required  to  attend  on  the  settlement 
of  all  such  bills.    Upon  a  final  decree  of  condemna- 
tion, or  an  interlocutory  order  of  sale,  the  marshal 
is  required  to  sell  the  property  "pursuant  to  the 
practice  and  proceedings  in  admiralty,"  and  forth- 
with to  deposit  the  gross  proceeds  of  the  sale  with 
the  assistant  treasurer  of  the  United  States  at,  or 
nearest  to,  the  place  of  sale;   and  the  money  so 
deposited  is  to  remain  in  the  treasury  of  the  United 
States  until  a  final  decree  of  distribution,  or  of 
restitution,   shall  be  made,   and   a  certified  copy 
thereof  furnished,  when  the  costs  of  court,  and  the 
lawful  charges  and  expenses  shall  be  paid,  and  the 
balance  distributed  according  to  the  decree.    The 
compensation  of  the  marshal  is  not,  by  this,  or  any 
other  prize  act,  to  be  increased  so  as  to  exceed,  in 
the  aggregate,  six  thousand  dollars  a  year.1 

1  Ch.  204,  §  12 :  12  Stat,  at  Large,  p.  608.    This  is  one  of  the  numer- 
ous acta  to  which  the  rebellion  has  given  birth.    But  the  act  is  perma- 
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parti.  To  the  several  marshals  of  a  considerable  number 
Salaries,  of  districts,  a  salary  of  two  hundred  dollars  per  an- 
num was  given  by  acts  passed  from  time  to  time 
before  the  passage  of  this  act,  in  addition  to  the  fees 
allowed  for  specific  services*  But  inasmuch  as  the 
act  expressly  declares  that  the  compensation  given 
by  it  "and  no  other  compensation"  shall  in  future 
be  allowed,  it  would  seem  to  follow  that  these  sala- 
ries were  abrogated. 

This  act,  itself,  however,  gives  to  the  marshal  of 
South  Carolina  a  salary  of  two  hundred  dollars,  and 
the  prohibitory  clause  above  quoted  may,  possibly, 
by  construction,  be  limited  to  specific  services. 
'  The  marshal  is  entitled  to  the  summary  process 
of  attachment  to  enforce  the  payment  of  his  fees  of 
office,  upon  demand  and  non-payment,  against  suitors 
in  court,  and  also  against  the  attorney,  &c,  where, 
by  the  lex  loci,  the  latter  is  responsible  for  such  fees. 
Anonymous,  2  Gall.,  101.  See,  also,  Caldwell  v.  Jack- 
son, 7  Cranch,  276.1 

6.  District  Attorney. 

me  duties.  **y  *^e  judicial  act  of  September  24,  1789,  it  is 
enacted  that  "there  shall  be  appointed  in  each  dis- 
trict a  meet  person,  learned  in  the  law,  to  act  as 
attorney  for  the  United  States  in  such  district,  who 
shall  be  sworn  or  affirmed  to  the  execution  of  his 
office,  whose  duty  it  shall  be  to  prosecute,  in  such 
district,  all  delinquents,  for  crimes  and  offenses  cog- 

nent  The  recital  of  its  provisions,  even  to  the  limited  extent  given  in 
the  text,  is  not  strictly  compatible  with  the  plan  of  this  work,  but  it  is 
hoped  will  be  acceptable  to  the  reader  for  the  sake  of  the  numerous 
and  meritorious  class  of  men  whose  rights  they  are  designed  to  protect. 
1  For  several  years  past,  annual  appropriations  have  been  made  by 
congress,  and  placed  at  the  disposal  of  the  president,  for  the  allowance 
of  additional  compensation  to  marshals  for  extra  services  in  efforts  to 
suppress  the  slave  trade. 
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nizable  under  the  authority  of  the  United  States,  and  chap. 10- 
all  civil  actions  in  which  the  United  States  shall  be 
concerned,  except  before  the  supreme  court  in  the 
district  in  which  that  court  shall  be  holden."1 

By  the  act  of  February  27,  1813,  the  foregoing 
provision  is  extended  to  the  several  territories  of  the 
United  States.2 

These  officers  are  appointed  by  the  president,  by  Appoint- 
and  with  the  advice  and  consent  of  the  Senate.  *£*»  <* 

office. 

The  term  of  their  office  is  four  years;  but  they 
are  removable  from  office  at  pleasure.3 

But  in  case  of  a  vacancy  in  the  office  of  district  J^^of 
attorney  in  any  circuit,  the  judge  of  such  circuit  ^JJjJjL 
may  fill  such  vacancy,  and  the  person  so  appointed  gjfr  b^ 
shall  serve  until  an  appointment  shall  be  made  by  {^J^ 
the  president,  and  the  appointee  shall  be  duly  quali-  i™1**- 
fled,  and  no  longer.4 

The  scope  and  general  nature  of  the  duties  of  this 
officer  are  sufficiently  indicated  by  his  official  desig- 
nation, and  the  summary  description  of  them  con- 
tained in  the  original  act  above  recited.  But  by 
subsequent  legislation  his  duties  have  been  more 
particularly  defined,  and,  for  the  purpose,  especially, 
of  insuring  promptitude,  efficiency  and  fidelity  on 
his  part,  many  regulations  have  been  prescribed  for 
his  guidance  and  direction  in  their  performance.  His 
correspondence  with  the  government  is  conducted 
mainly  through  the  solicitor  of  the  treasury,  whose 
office  was  created  by  the  act  of  May  29, 1830,5  and  To  receive 
who,  by  that  act,  was  invested  with  the  powers  tioMfrom 
and  charged  with  the  duties  of  the  agent  of  the  trear  tor  of  the 

treasury, 
1  Ch.  20,  §  35 :  1  Stat,  at  Large,  p.  73.  and  report 

•  Ch.  35 :  2  Stat,  at  Large,  p.  806.  to  him' 

•  Act  of  May  15, 1820,  ch.  102,  §1:3  Stat,  at  Large,  p.  582. 
4  Act  of  March  3, 1863,  ch.  93 :  12  Stat,  at  Large,  p.  768. 

•  Ch.  107 :  3  Stat,  at  Large,  p.  592. 
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To  report 
to  the  at- 
torney gen- 
eral and 
conform  to 
hia  instruc- 
tions. 

May  ap- 
point sub- 
stitutes, 
when. 


sury,  prescribed  by  the  act  of  May  15,  1820.1  The 
act  of  1830  directs  "that  when  any  suit  or  action 
for  the  recovery  of  any  fine,  penalty  or  forfeiture 
shall  be  instituted  or  commenced,  a  statement  of 
such  suit  or  action  shall  be  immediately  transmitted 
to  the  solicitor  of  the  treasury,  by  the  attorney  insti- 
tuting  the  same."  The  act  also,  as  we  have  seen, 
empowers  the  solicitor  to  give  instructions  to  the 
district  attorneys;8  and  they  are  required,  at  the  end 
of  each  term,  to  forward  to  him  a  full  and  particular 
statement  of  the  cases  in  which  the  United  States 
are  a  party,  decided  during  the  term  and  of  those 
still  pending.  They  are  required  also,  by  the  act  of 
August  2, 1861,  as  we  have  seen,  to  make  reports  to 
the  attorney-general,  and  conform  to  his  instruc- 
tions.3 

Whenever  the  district  attorney  shall  find  it  impos- 
sible to  attend  a  court,  he  may  engage  some  fit 
person  residing  near  the  place  where  the  court  is  to 
be  held,  to  supply  his  place,  who  shall  receive  for  his 
services  the  same  compensation  that  the  district 
attorney  would  have  been  entitled  to  if  he  had  acted 
in  person,  provided  the  necessity  of  such  substitution 
shall  be  satisfactorily  shown  to  the  secretary  of  the 
interior.4 

1  Ch.  153 :  4  Stat,  at  Large,  p.  414.  This  aot  requires  the  attorney- 
general,  at  the  request  of  the  solicitor,  to  advise  with  and  direct  him  as 
to  the  manner  of  conducting  suits  and  prosecutions. 

■  Vide,  supra,  "Marshal." 

*  As  to  the  practical  effect  of  this  act,  vide,  tupra,  "Marthal."  Impor- 
tant duties  are  enjoined  on  these  officers  by  acts  passed  in  consequence 
of  the  rebellion.  Among  these  are  the  acts  of  July  17, 1862,  ch.  204  (12 
Stat,  at  Large,  p.  608),  regulating  proceedings  in  cases  of  prize;  the  act 
of  March  2, 1863,  oh.  67  (12  Stat,  at  Large,  p.  698),  to  prevent  and  pun- 
ish frauds ;  and  the  act  of  February  25, 1863,  ch.  59  (12  Stat,  at  Large, 
p.  682),  to  provide  a  national  currency. 

4  Aot  of  August  16, 1856,  oh.  124,  §  14:  11  Stat,  at  Large,  p,  51. 
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The  fees  and  emoluments  of  the  district  attorneys  chap:  10. 
are  prescribed  by  an  act  of  congress,  a  copy  whereof  JJEUJ"* 
may  be  found  in  the  appendix  to  this  work.  By  men*. 
antecedent  enactments  small  salaries,  in  addition  to 
fees  for  specific  services  had  been  allowed  to  the  dis- 
trict attorneys  for  most  of  the  districts.  The  strong 
language  of  the  recent  act  above  referred  to,  seems 
to  infer  an  intention  on  the  part  of  congress  to 
abolish  these  salaries,  though  there  may  be  ground 
for  the  opposite  construction.  But  the  provisions  of 
this  act  relative  to  the  compensation  of  district  attor- 
neys have  been  essentially  modified  by  a  subsequent 
act  allowing  to  these  officers  two  per  centum  of  all 
moneys  collected  or  realized  in  any  suit  or  proceed- 
ing arising  under  the  revenue  laws,  conducted  by 
them  in  which  the  United  States  is  •  a  party,  in  lieu 
of  the  fees  prescribed  by  the  former  act.  And  the 
same  act  further  directs  that  in  all  suits  or  proceed- 
ings against  collectors  or  other  officers  of  the  reve- 
nue, for  any  act  done  by  them,  or  for  the  recovery 
of  any  money  exacted  by  or  paid  to  such  officer  for 
the  United  States,  in  which  the  district  attorney  or 
other  attorney  shall  be  directed  to  appear  for  such 
officers,  such  attorney  shall  be  allowed  for  his  ser- 
vices, such  sum  as  the  court  shall  certify  to  be  reason- 
able and  proper.1 

7.  Commissioners  to  take  acknowledgments  of  bail,  affi- 
davits, depositions,  &c. 

[Vide,  supra,  Organization  of  the  Circuit  Courts.] 

1  Act  of  March  3, 1863,  ch.  76,  §§  11, 12:  12  Stat,  at  Large,  p.  741. 
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CHAPTER  XL 

OF  THE  JURISDICTION   OF  THE  DISTRICT  COURTS. 

criminal        By  the  judicial  a<*t  of  September  24,  1789,  it  is 

jurisdiction 

asorigi-     enacted: 

nally  con- 
ferred. "  That  the  district  courts  shall  have,  exclusive  of  the  courts 

of  the  several  states,  cognizance  of  all  crimes  and  offenses, 

that  shall  be  cognizable  under  the  authority  of  the  United 

States,  committed  within  their  respective  districts,  or  upon 

the  high  seas ;  where  no  other  punishment  than  whipping, 

not  exceeding  thirty  stripes,  a  fine  not  exceeding  one  hundred. 

dollars,  or  a  term  of  imprisonment  not  exceeding  six  months, 

oririnaUu-  *s  to  ^e  inflated:  and  shall  also  have  exclusive  original  cog* 

rifiction    nizance  of  all  civil  causes  of  admiralty  and  maritime  jurisdic- 

raltyand     tion,  including  all  seizures  under  laws  of  impost,  navigation 

maritime 

causes  and  or  trade  of  the  United  States,  where  the  seizures  are  made 

waters,       on  waters  which  are  navigable  from  the  sea  by  vessels  of  ten 

c'  or  more  tons  burden,  within  their  respective  districts,  as  well 

as  upon  the  high  seas ;  saving  to  suitors,  in  all  cases,  the  right 

of  a  common  law  remedy,  where  the  common  law  is  oompe- 

Of  seizures  tent  to  give  it:  And  shall  also  have  exclusive  original  cog- 

on  nizance  of  all  seizures  on  land,  or  other  waters  than  as 

aforesaid,  made,  and  of  all  suits  for  penalties  and  forfeitures 

Concur-      incurred,  under  the  laws  of  the  United  States.    And  shall 

dictionof    also  have  cognizance  concurrent  with  the  courts  of  the  seve- 

byeal?ens;    ra^  states,  or  the  circuit  courts,  as  the  case  maybe,  of  all 

Unite! the  cau8es  where  an  alien  sues  for  a  tort  only  in  violation  of  the 

States—      law  of  nations,  or  a  treaty  of  the  United  States.    And  shall 

also  have  cognizance,  concurrent  as  last  mentioned,  of  all 

suits  at  common  law,  where  the  United  States  sue,  and  the 

matter  in  dispute  amounts,  exclusive  of  costs,  to  the  sum  or 

Of  suits      value  of  two  hundred  dollars.    And  shall  also  have  jurisdic- 

JgUJjJJ^      tion,  exclusive  of  the  courts  of  the  several  states,  of  all  suits 

J^P4*       against  consuls,  or  vice-consuls,  except  for  offenses  above  the 

description  aforesaid.    And  the  trial  of  issues  in  fact,  in 

Trial  bv      ^Qe  district  courts,  in  all  causes,  except  civil  causes  of  admi- 

jnry.  ralty  and  maritime  jurisdiction,  shall  be  by  jury." ' 

'Ch.20,§S:  I  Stat,  at  Large,  p.  73. 
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The  eleventh  section  of  the  judicial  act  contains  chap.  11. 
certain  restrictions,  affecting  however  as  well  the  cir-  JSJj^ 
cuit  as  the  district  courts,  and  which  have  therefore  Kff^ 
.toady  been  noticed  to  M,  rf  tte  jariadiction  ££ 
of  the 'former  courts. 

It  has  already  been  stated  also  that  by  the  act  of  ;££*£" 
March  3,  1815,1  the  jurisdiction  of  the  district  courts  tended. 
(as  also  of  the  circuit  courts),  is  extended  to  all 
suits  at  common  law,  in  which  the  United  States, 
or  any  officer  thereof  9  under  the  authority  of  an  act  of 
congress  shall  sue,  without  regard  to  the  amount  in 
controversy. 

The  act  of  February  25, 1863,2  authorizing  bank- 
ing associations,  gives  jurisdiction,  without  regard  to 
the  amount  in  controversy,  as  well  to  the  district  as 
to  the  circuit  courts  of  all  suits  by  and  against  such 
associations. 

By  an  act  passed  in  1794,  it  was  "enacted  and  Captor* 

•within 

declared  that  the  district  courts  shall  take  cognizance  American 

waters. 

of  complaints  by  whomsoever  instituted,  in  cases  of 
captures  made  within  the  waters  of  the  United 
States,  or  within  a  marine  league  of  the  coasts  or 
shores  thereof;"  and  this  provision  is  re-enacted  in 
the  act  of  20th  April,  1818,3  which  embodies  and 
repeals  all  the  provisions  of  prior  acts  relative  to  our 
neutral  relations. 
The  very  limited  criminal  jurisdiction  conferred  by  P™j?*J 

jtuisditftHm 

the  judiciary  act  of  1789,  has  since  been  extended  to  extended. 
all  cases  not  capital ;  and  even  in  capital  cases,  in- 
dictments may  be  found  in  the  district  court  to  be 
transmitted  for  trial  to  the  circuit  court.4 

1  dh.  101,  §4:3  Stat,  at  Large,  p.  244. 

*  Ch.  58,  §  59 :  12  Stat  at  Large,  p.  681. 

0  Ch.  88,  §  7 :  3  Stat,  at  Large,  p.  447. 

4  Aot  of  August  3, 1842,  §3:6  Stat  at  Large,  p.  616. 
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PABT1-  We  have  already  seen  that  aM  the  courts  of  the 
Habeas  United  States  are  authorized  by  the  judicial  act  to 
issue  writs  of  scire  facias,  of  habeas  c&rpm,1  "and  oft 
otfter  write  not  specially  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of  their 
respective  jurisdictions  and  agreeable  to  the  princi- 
ples and  usages  of  law,"  and  that  the  power  to  grant 
writs  of  habeas  corpus  for  the  purpose  of  inquiry 
into  the  cause  of  commitment,  is  given  also  to  each 

1  By  an  act  relative  to  the  army  of  the  United  States,  passed  March  3, 
1799,  oh.  48,  §  4:  1  Stat,  at  Large,  p.  751,  a  special  authority  is  given 
to  the  judges  of  the  district  oourts  to  issue  the  writ  of  habeas  corpus  in 
a  case  not  embraced  within  this  general  provision.  It  is  enacted  "  that  all 
non-commissioned  officers,  artificers,  privates,  and  musicians,  who  are, 
and  who  shall  be  enlisted,  and  the,  non-commissioned  officers,  artificers, 
privates  and  musicians  of  the  militia,  or  other  corps,  who  at  any  time 
may  be  in  the  actual  service  of  the  United  States,  shall  be,  and  they  are 
hereby  exempted,  during  their  time  of  service,  from  all  personal  ar- 
rests, for  any  debt  or  contract.  And  whenever  any  non-commissioned 
officer,  artificer,  private,  or  musician,  shall  be  arrested,  whether  by 
mesne  process,  or  in  execution  contrary  to  the  intent  hereof,  it  shall  be 
the  duty  of  the  judge  of  the  district  court  of  the  United  States  and  of 
any  judge  of  a  court  of  a  state,  who  by  the  laws  of  such  state  are  autho- 
rized to  issue  the  writ  of  habeas  corpus,  respectively,  on  application  by 
an  officer  to  grant  a  writ  of  habeas  corpus  returnable  before  himself : 
and  upon  due  hearing  and  examination,  in  a  summary  manner,  to  dis- 
charge the  non-commissioned  officer,  private,  or  musician,  from  such 
arrest,  taking  common  bail,  if  required,  in  any  case  upon  mesne  pro- 
cess, and  oommit  him  to  the  applicant  or  some  other  officer  of  the  same 
corps."  But  by  the  subsequent  act  of  March  16, 1802,  ch.  9,  §  23 :  2 
Stat,  at  Large,  p.  136,  it  is  enacted,  "  that  no  non-commissioned  officer, 
musician  or  private,  shall  be  arrested  or  subject  to  arrest,  or  be  taken  in 
execution,  for  any  debt  under  the  sum  of  twenty  dollars  contracted 
before  enlistment,  nor  for  any  debt  contracted  after  enlistment"  And 
by  the  last  section  of  this  act,  "  so  much  of  any  act  or  acts  now  in  force, 
as  comet  within  the  purview  of  thit  act,"  is  repealed ;  "saving,"  &o. 

The  only  change  in  the  prior  law,  made  by  this  latter  act,  seems  to  be, 
that  the  persons  named  are  rendered  liable  to  arrest  for  debts  of  twenty 
dollars  and  upwards  contracted  before  enlistment.  It  will  be  seen  that 
the  act  of  1799  purports  to  confer  on  the  state  judges  the  power  to 
issue  the  writ  of  habeas  corpus.  Am  to  the  authority  of  congress  to  do 
this,  see,  pott,  Part  4,  chapter  2. 
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of  the  judges  of  the  district  courts,  as  well  as  to  the  cttAPji. 
several  justices  of  the  supreme  court.    The  nature 
and  extent  of  this  latter  power  has  been  considered 
in  treating  of  the  jurisdiction  of  the  supreme  court.1 
It  has  been  seen  also,  that  of  these  "  other  writs,"  Ne. w* 

'  ana  mjano 

those  of  ne  exeat  and  of  injunction,  may,  by  a  subse-  tion* 
quent  act  be  granted  by  any  justice  of  the  supreme 
court.  And  by  a  still  later  act,  entitled  "An  act  to 
extend  the  power  of  granting  writs  of  injunction  to 
the  judges  of  the  district  courts  of  the  United 
States,"  these  judges  are  invested  with  "as  full 
power  to  grant  writs  of  injunction,  to  operate  within 
their  respective  districts,  in  all  cases  which  may  come 
before  the  circuit  courts  within  their  respective  dis- 
tricts, as  is  now  exercised  by  any  of  the  judges  of 
the  supreme  court  of  the  United  States,  under  the 
same  rules,  regulations  and  restrictions,  as  are  pre- 
scribed by  the  several  acts  of  congress  establishing 
the  judiciary  of  the  United  States,  any  law  to  the 
contrary,  notwithstanding:  Provided,  that  the  same 
shall  not,  unless  so  ordered  by  the  circuit  court,  con- 
tinue longer  than  to  the  circuit  court  next  ensuing ; 
nor  shall  an  injunction  be  issued  by  a  district  judge 
in  any  case  where  a  party  has  had  a  reasonable  time 
to  apply  to  the  circuit  court  for  the  writ."2 

The  limitations  imposed  by  the  proviso,  I  presume,  Limit* 
are  to  be  considered  as  abrogated  by  the  rules  regulat-  injunction 
ing  proceedings  in  equity  prescribed  by  the  supreme 
court  in  1842. 

These  rules  having  been  devised  and  promulgated 
in  pursuance  of  plenary  authority  conferred  by  con- 
gress,3 it  seems  undeniable  that  they  have  the  force 
of  laws ;  and  that  when  they  come  in  conflict  with  a 

1  Vide,  supra,  pp.  51-70. 

•Act  of  February  1%  1807,  ch.  13  :  2  Stat,  at  Large,  p.  418. 

*  See  act  of  August  23, 1842;  oh.  188,  §6:6  Stat,  at  Large,  p.  516* 
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pabti.  prior  statute,  prescribing  same  regulation  of  a  nature 
fairly  within  the  scope  of  this  authority,  they  are  to 
prevail. 

Such,  probably,  was  the  design  of  congress;  and 
such,  unquestionably,  must  have  been  the  view  of 
the  subject  entertained  by  the  supreme  court    The 

%  fifty-fifth  of  these  rules,  after  ordaining  that  injunc- 

tions to  stay  proceedings  at  law  may,  under  certain 
specified  circumstances,  be  obtained  upon  motion, 
without  notice,  further  ordains,  as  follows:  "But  spe- 
cial injunctions  shall  be  grantable  only  upon  due 
notice  to  the  other  party  by  the  court  in  term,  or  by 
a  judge  thereof  in  vacation,  after  a  hearing  which 
may  be  ex  parte,  if  the  adverse  party  does  not  appear 
at  the  time  and  place  ordered.  In  every  case,  where 
an  injunction,  either  the  common  injunction  or  a 
special  injunction,  is  awarded  in  vacation,  it  shall, 
unless  previously  dissolved  by  the  judge  granting 
the  same,  continue  until  the  next  term  of  the  court, 
or  until  it  is  dissolved  by  some  other  order  of  the 
court."1  This  rule,  it  will  be  seen,  makes  no  distinc- 
tion in  point  of  authority  between  the  two  judges 
composing  the  circuit  court,  each  being  alike  empow- 
ered to  grant  an  injunction,  and  the  injunction 
having  the  same  duration  when  granted  by  the  dis- 
trict judge,  as  by  the  justice  of  the  supreme  court. 
With  regard  to  the  other  restriction  contained  in  the 
proviso  of  the  above  recited  enactment,  limiting 
the  power  of  the  district  judge  to  cases  in  which  the 
party  has  not  had  reasonable  time  to  apply  to  the 
court,  it  seems  equally  clear  that  this  also,  is  abro- 
gated by  the  rule.    See,  also,  rule  3.* 

1  The  word  "  or,"  I  imagine,  must  either  have  been  inadvertently 
used,  or  misprinted,  instead  of  and. 

9  Appendix.  Roles  of  Practice  in  Equity.  These  roles  were  promul- 
gated on  the  2d  of  March,  1842.  The  time  prescribed  for  them  to  take 
efleot,  was  the  2d  day  of  August  next  following,  which,  it  will  be  ©b- 
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The  judges  of  the  district  courts  are  also  invested  chap.  11. 
with  an  independent  authority  of  considerable  im-  injunction 

*  "  to  stay  pro- 

portance  to  grant  injunctions  in  a  particular  case,  by  ceedmgs 
the  act  of  May  15,  1820,  providing  for  the  better  warrant. 
organization  of  the  treasury  department.1 

By  this  act  (§§  2  and  3),  if  any  collector  of  the  reve- 
nue, receiver  of  the  public  money,  or  other  public 
officer,  who  shall  have  received  the  public  money 
before  it  is  paid  into  the  treasury  of  the  United 
States,  or  if  any  officer  employed,  or  who  has  been 
employed  in  the  civil,  military  or  naval  departments 
of  the  government,  to  disburse  public  money  appro- 
priated for  the  service  of  those  departments  respec- 
tively, shall  fail  to  render  his  accounts  and  pay  over, 
in  the  manner  and  at  the  times  required  by  law,  or 
the  regulations  of  the  department  to  which  he  is 
accountable,  any  sum  of  money  remaining  in  his 
hands,  the 'agent  of  the  treasury,  upon  the  balance 
due  from  the  delinquent  officer  being  duly  certified, 
is  "  authorized  and  required  to  issue  a  warrant  of 
distress  against  such  delinquent  officer  and  his  sure- 
ties directed  to  the  marshal  of  the  district  in  which,"  * 
&c.  And  the  marshal  is  to  proceed  to  levy  and  col- 
lect such  balance  by  distress  and  sale  of  the  goods 
and  chattels,  and  for  the  want  thereof,  by  the  sale  of 
the  lands  of  the  delinquent  or  his  surety  or  sureties. 

served,  was  prior  to  the  pauage  of  the  act.  No  one,  however,  who 
compare*  some  of  these  rules,  the  firtt  and  third,  for  example,  with  the 
5th  and  6th  sections  of  the  act,  will  entertain  a  donbt  that  the  rules 
were  framed  in  the  confident  expectation  of  precisely  such  enactments, 
and  that  one  objeot,  at  least,  which  the  court  had  in  view  in  designating 
so  remote  a  future  day  before  which  the  rules  were  not  to  take  effect, 
probably  was  to  provide  against  the  contingency  of  delay  on  the  part  of 
congress. 

1Ch.  107 :  8  Stat,  at  Large,  p.  692. 

*  This  duty  now  appertains  to  the  Solicitor  of  the  Treaeury*  See, 
ante,  p.  207. 
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And  by  the  fourth  section  it  is  provided: 

"That  if  any  person  shall  consider  himself  aggrieved  by 
any  warrant  issued  under  this  act,  he  may  prefer  a  bill  of 
complaint  to  any  district  judge  of  the  United  States,  setting 
forth  therein  the  nature  and  extent  of  the  injury  of  which  he 
complains ;  and  thereupon  the  judge  aforesaid  may,  if  in  his 
opinion  the  case  requires  it,  grant  an  injunction  to  stay  pro- 
ceedings on  such  warrant  altogether,  or  for  so  much  thereof, 
as  the  nature  of  the  case  requires ;  but  no  injunction  shall 
issue  till  the  party  applying  therefor  shall  give  bond  and  suf- 
ficient surety,  conditioned  for  the  performance  of  such  judg- 
ment as  shall  be  awarded  against  the  bomplainant,  in  such 
amount  as  the  judge  granting  the  injunction  shall  prescribe; 
nor  shall  the  issuing  of  such  injunction  in  any  manner  impair 
the  lien  produced  by  the  issuing  of  such  warrant.  And  the 
same  proceedings  shall  be  had  on  such  injunction  as  in  other 
cases,  except  that  no  answer  shall  be  necessary  on  the  part 
of  the  United  States ;  and  if,  upon  dissolving  the  injunction, 
it  shall  appear  to  the  satisfaction  of  the  judge,  who  shall 
decide  upon  the  same,  that  the  application  was  merely  for 
delay,  in  addition  to  the  lawful  interest  which  shall  be 
assessed  on  all  sums  which  may  be  found  against  the  com- 
plainant, the  said  judge  is  hereby  authorized  to  add  such 
damages  as  that,  with  the  lawful  interest,  it  shall  not  exceed 
the  rate  of  ten  per  centum  per  annum,  on  the  principal  sum." 

The  5th  section  provides,  "That  such  injunction 
may  be  granted  or  dissolved  bty  such  judge,  either  in 
or  out  of  court." 

The  6th  section  gives  to  the  applicant  the  right  of 
appeal  to  a  judge  of  the  supreme  court,  from  the 
decision  of  the  judge  of  the  district  court  either 
refusing  to  issue  the  injunction  prayed  for,  or  dis- 
solving it  after  it  has  been  granted. 

The  direction  to  the  agent  to  issue  the  warrant,  it 
will  be  observed,  is  peremptory  and  imperative.  He 
is  "authorized  and  required  to  issue  it."  But  by  the 
last  section  of  the  act  it  is  provided  "that  nothing  in 
this  act  contained,  shall  be  construed  to  take  away  or 
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impair  any  right  or  remedy  which  the  United  States  oharii. 
now  have,  by  law,  for  the  recovery  of  taxes,  debts, 
or  demands."  And  according  to  the  construction 
which  seems  to  have  been  given  to  the  act  at  the 
treasury  department,  it  is  discretionary  with  the 
agent  either  to  resort  to  this  summary  proceeding, 
or  to  prosecute  in  the  ordinary  form  of  action.1 

By  the  act  "for  the  government  and  regulation  of  T? deteP* 
seamen  in  the  merchants'  service,"  passed  July  20,  yjSJjJJ* 
1790,  the  district  judges  are  authorized  and  required, 
under  certain  circumstances,  upon  the  report  of  per- 
sons skilled  in  maritime  affairs  to  be  by  them  ap- 
pointed, to  determine  whether  ships  and  vessels  axe 
fit  to  proceed  to  sea.a 

For  the  authority  expressly  conferred  by  law  on  New  trials, 
the  district  as  well  as  the  other  courts  of  the  United 
States,  to  grant  new  trials,  to  administer  oaths,  to 
punish  for  contempts,  to  make  rules,  and  to  hold 
to  security  of  the  peace  and  for  good  behavior.3 

As  already  stated,  the  district  courts  are  invested 
concurrently  with  the  circuit  courts,  for  the  purpose  2ww3i°36 
of  giving  effect  to  certain  treaty  stipulations,  with  JSSjffi. 
authority  to  enforce  awards  made  by  foreign  consuls 
in  controversies  between  masters  of  vessels  and  sea- 
men.4 

1  In  The  United  Statu  v.  Nourse  (Peters,  470),  it  was  decided  that  no 
appeal  lies  in  behalf  of  the  United  States  from  the  decision  of  the  dis- 
trict judge  granting  an  injunction  under  this  act.  None  is  given  by  the 
act  itself;  nor  does  the  act  of  March  3, 1803  (vol.  3,  p.  560),  extend  to 
the  case.  And  in  the  same  case  (9  Peters,  8),  it  was  further  decided  that 
a  decree  of  the  district  judge  in  favor  of  the  party  against  whom  the 
warrant  was  issued,  is  conclusive  on  the  subject  matter  of  the  contro- 
versy, and  a  bar  to  a  suit  at  law  to  recover  the  balance  claimed  in 
behalf  of  the  United  States. 

1  Ch.  29,  §  3 :  1  Stat,  at  Large,  p.  131. 

9  See,  ante,  p.  73. 

4  See,  ante, -p.  114. 
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PABT 1-      The  only  remaining  act  affecting  the  jurisdiction 
inland1845,  °^  *^e  district  courts  requiring  notice,  is  one,  which, 
waters,      gg  we  shaU.  see  in  the  sequel,  constitutes  a  new  and 
.  important  era  in  our  national  jurisprudence.    It  pur- 
ports to  confer  a  large  additional  jurisdiction  upon 
the  district  courts;  but  upon  being  brought  under 
the  consideration  of  the  supreme  court  on  appeal, 
soon  after  its  passage,  it  led  to  the  judicial  annun- 
ciation and  establishment  of  a  great  principle  which 
supersedes  the  designs  of  the  act,  and  imparts  to  it 
a  character  the  reverse  of  that  which  its  title  im- 
ports. 

It  is  entitled  "An  act  extending  the  jurisdiction 
of  the  district  courts  to  certain  cases  upon  the  lakes 
and  navigable  waters,  connecting  the  same."  It 
consists  of  a  single  section,  which  is  as  follows : 

"  -Be  it  enacted?  &c,  "  That  the  district  courts  of  the 
United  States  shall  have,  possess  and  exercise  the  same  juris- 
diction  in  matters  of  contract  and  tort,  arising  in,  upon,  or 
concerning  steamboats  and  other  vessels  of  twenty  tons 
burthen  or  upwards,  enrolled  and  licensed  for  the  coasting 
trade,  and  at  the  time  employed  in  business  of  commerce 
and  navigation  between  ports  and  places  in  different  states 
and  territories  upon  the  lakes  and  navigable  waters  connect- 
ing the  said  lakes,  as  is  now  possessed  and  exercised  by  the 
said  courts  in  cases  of  the  like  steamboats  and  other  vessels 
employed  in  navigation  and  commerce  upon  the  high  seas,  or 
tide  waters,  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States ;  and  in  all  suits  brought  in  such  courts, 
and  in  all  such  matters  of  contract  or  tort,  the  remedies  and 
the  forms  of  process,  and  the  modes  of  proceeding,  shall  be 
the  same  as  are  or  may  be  used  by  such  courts  in  cases  of 
admiralty  and  maritime  jurisdiction ;  and  the  maritime  law 
of  the  United  States,  so  far  as  the  same  is  or  may  be  appli- 
cable thereto,  shall  constitute  the  rule  of  decision  in  such 
suits,  in  the  same  manner,  and  to  the  same  extent,  and  with 
the  same  equities,  as  it  now  does  in  cases  of  admiralty  and 
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maritime  jurisdiction ;  saving,  however,  to  the  parties,  the  CHAP.  11. 
right  of  trial  by  jury,  of  all  facts  put  in  issue  in  such  suits, 
where  either  party  shall  require  it ;  and  saving,  also,  to  the 
parties  the  right  of  a  concurrent  remedy  at  the  common  law, 
where  it  is  competent  to  give  it,  and  any  concurrent  remedy* 
which  may  be  given  by  the  state  laws,  when  6uch  steamer  or 
other  vessel,  is  employed  in  such  business  of  commerce  and 
navigation."  * 

The  foregoing  are  all  the  statutable  provisions 
relative  to  the  jurisdiction  of  the  district  courts,  and 
of  the  judges  thereof,  which  it  is  deemed  necessary 
to  cite  in  this  place. 

By  recurring  to  the  ninth  section  of  the  judicial 
act  first  above  quoted,  the  student  will  perceive  that 
it  is  by  this,  that  their  multifarious  and  comprehen- 
sive jurisdiction  is  chiefly  regulated  and  defined; 
and  that  by  it  the  district  courts  are  constituted 
courts  of  criminal  jurisdiction ;  of  common  law  juris- 
diction ;  and,  in  civil  cases,  of  admiralty  and  mari- 
time jurisdiction. 

1.  Their  criminal  jurisdiction  has  already  been  Pli.™|ial 
described  in  treating  of  this  branch  of  the  jurisdie-  tion. 
tion  ofi  the  circuit  court.2 

2.  As  courts  of  admiralty,  the  district  courts  are  A*™*™}^ 

**  jurisdiction 

prize  courts  and  instance  courts. 

Their  prize  jurisdiction  was,  however,  originally  Prwejmis- 
much  questioned.    It  was  argued  that  this  is  not  an  %***• 
ordinary  inherent  branch  of  the  admiralty  jurisdiction,  upheld. 
but  an  extraordinary  faculty,  from  its  nature  opera- 
tive only  in  time  of  war,  and  requiring  in  England 
(although  prize  and  instance  jurisdiction  are  there, 
as  here,  exercised  by  the  same  person),  a  special 
commission  upon  the  breaking  out  of  war,  to  call  it 

1  Act  of  February  26, 1845,  ch.  20 :  5  Stat,  at  Large,  p.  726. 
•See,  also,  pott,  Part  IV. 
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parti,  ^to  action.1  It  was  contended  also,  that  admitting 
prize  jurisdiction  to  be  comprised  within  the  unquali- 
fied terms  of  the  constitution,  "all  cases,"  &c,  it  was 
not  embraced  by  those  of  the  judicial  act,  delegating 
to  the  district  courts  jurisdiction  of  "all  civil  causes," 
&c. 

Upon  this  question  conflicting  decisions  were  pro- 
nounced in  the  district  and  circuit  courts  for  the  dis- 
trict of  Pennsylvania,  and  in  those  for  the  district  of 
Maryland.  But  upon  its  being  brought  before  tlfe 
supreme  court  in  1794,  in  the  case  of  Glass  v.  The 
Schooner  Betsey  (3  Dallas,  6),  the  court,  after  an 
elaborate  and  able  argument  at  the  bar,  declared 
itself  decidedly  of  opinion  that  the  district  courts 
possessed  all  the  powers  of  a  court  of  admiralty, 
whether  considered  as  an  instance  or  a  prize  court. 
In  the  case  of  Perihallow  v.  Doan  (3  Dallas,  54),  de- 
cided at  the  next  succeeding  term,  the  court  expressed 
its  unshaken  confidence  in  the  soundness  of  this  de- 
cision, and  it  has  never  since  been  drawn  in  question. 
Indeed,  this  jurisdiction  has  since  been  expressly 
sanctioned  and  declared  by  the  national  legislature, 
in  the  prize  act  of  June  26,  1812,  by  which  it  is 
enacted,  that  "in  the  case  of  all  captured  vessels, 
goods,  and  effects,  which  shall  be  brought  within  the 
jurisdiction  of  the  United  States,  the  district  courts 
of  the  United  States  shall  have  exclusive  original 
cognizance  thereof,  as  in  civil  causes  of  admiralty 
and  maritime  jurisdiction."2  The  district  courts  are, 
therefore,  prize  courts  of  admiralty,  possessing  all  the 

'See  the  important  case  of  Lindo  v.  Rodney,  Douglas,  613,  note,  upon 
the  authority  of  which  this  argument  was  chiefly  founded. 

■Ch.  107,  §6:2  Stat,  at  Large,  p.  759.  See,  also,  the  act  of  July  17, 
1862,  ch.  204 :  12  Stat,  at  Large,  p.  608 ;  and  see  the  act  of  August 
6, 1861,  oh.  61,  §  3  :  12  Stat,  at  Large,  319,  relative  to  the  seizure  of  the 
property  of  insurgents,  and  conferring  jurisdiction  on  the  circuit  at 
well  as  distri     courts. 
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powers  incident  to  their  character  as  such  under  chap.  11. 
the  laws  of  nations. 

To  ascertain  the  precise  limits  of  this  jurisdiction,  ^7^- 
and  the  rules  which  regulate  its  exercise,  recourse  ***** 
must  be  had  to  the  works  of  elementary  writers  of 
acknowledged  credit  upon  national  law,  and  espe- 
cially to  the  reports  of  judicial  decisions  in  this 
country  and  Great  Britain.  The  cases  of  this  de- 
scription which  have  arisen  in  our  own  courts,  alone, 
are  numerous;  and  the  learned  and  profound  dis- 
quisitions to  which  they  have  given  rise,  will  be 
found  to  embrace  most  of  the  principles  appertain- 
ing to  this  branch  of  jurisdiction.  They  are  stated 
summarily,  but  with  characteristic  precision  and 
clearness,  by  Chancellor  Kent,  in  the  first  volume  of 
his  Commentaries.  The  pithy  laconicism  of  Sir 
William  Scott,  *'I  know  of  no  other  definition  of 
prize  goods,  than  they  are  goods  taken  on  the  high 
seas,  jure  helli,  out  of  the  hands  of  the  enemy,"1 
quoted  and  adopted  by  the  chancellor,  could  not  have 
been  designed  to  be  strictly  accurate.  Indeed,  the 
learned  Commentator  proceeds,  at  once,  to  show  that 
the  prize  jurisdiction  extends  to  all  captures,  whether  Extends  to 
on  the  high  seas,  or  in  ports,  harbors,  creeks  or  rivers,  tra*  eip" 
or  even  on  land,  if  made  by  naval  forces,  or  by  land  made, 
and  naval  forces  acting  in  concert.  This  doctrine 
was  asserted  and  maintained  upon  English  authority 
by  the  circuit  court  for  the  district  of  Massachusetts, 
in  the  early  case  of  The  Emulous,*  and  does  not 
appear  to  have  since  been  .controverted.  The  above 
cited  act  of  1812,  passed  a  few  days  after  the  decla- 
ration of  war  against  Great  Britain,  investing  the 
district  courts  with  jurisdiction  "in  the  case  of  all 
captured  vessels,  goods  and  effects,  which  shall  be 

I  The  Two  Friends,  1  Bob.  Ad.  Rep.,  228. 

I I  GaUison,  563. 
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brought  within"  &c,  may  seem,  literally,  to  embrace 
only  captures  made  beyond  the  territorial  limits  of 
the  United  States;  but  it  can  hardly  be  doubted  that 
jt  was  in  fact  the  intention  of  congress  to  confer 
plenary  jurisdiction  extending  to  all  captures  cog- 
nizable, by  the  laws  of  nations,  in  the  admiralty.1 

The  prize  jurisdiction  of  the  district  courts  extends 
to  the  subordinate  questions,  affecting  as  well  neu- 
trals as  the  belligerents,  to  which  captures  inci- 
dentally give  rise. 

It  is  an  established  principle,  that  the  right  of 
adjudicating  all  captures  and  questions  of  prize,  be- 
longs in  general,  exclusively  to  the  courts  of  the 
captor's  country.  LJ Invincible,  1  Wheat.,  238;  The 
Estrellu,  4  Wheat.,  298.  Generally  speaking,  there- 
fore, this  branch  of  the  jurisdiction  of  our  courts  is 
dormant  when  the  nation  is  at  peace.    But  it  is  the 

1 A  like  literal  interpretation  would  also  exclude  prizes  not  brought 
into  an  American  port:  but  it  is  an  established  rule  in  England  and  in 
this  country,  that  the  actual  presence  of  the  prize  is  not  necessary  to  the 
exercise  of  jurisdiction  over  the  capture;  for  if  the  prize  be  carried  by 
the  captor  into  a  port  of  a  foreign  neutral  nation,  or  even  be  lost 
by  accident  at  sea,  the  court  may,  nevertheless,  proceed  to  adjudicate 
upon  the  capture  and  the  questions  incident  to  it.  See  1  Kent's  Com., 
358, 104,  and  the  authorities  there  cited. 

The  language  of  the  aot  of  1812  is  comprehensive  enough  to  include 
captures  as  well  upon  the  great  lakes  as  upon  the  ocean.  But  at  the 
date  of  its  passage,  and  for  many  years  after,  the  constitutional  grant  of 
admiralty  jurisdiction  was  held  to  extend  only  to  cases  arising  on  the 
high  seas  and  tide  waters ;  and  it  is  not  easy  to  discern  how,  consis- 
tently with  this  interpretation  of  the  grant,  captures  made  on  inland 
waters,  not  navigable  from  the  ocean,  could  be  brought  within  it  As 
oases  arising  under  the  constitution  and  laws  of  the  United  States,  there 
would  have  been  no  difficulty  in  disposing  of  them  in  the  manner  pro- 
vided for  cases  of  municipal  seizures  on  land :  but  by  what  authority 
could  congress  declare  them  "  civil  causes  of  admiralty,  and  maritime 
jurisdiction  ? "  But,  as  we  shall  presently  see,  this  narrow  interpreta- 
tion of  the  constitution  has,  at  length,  upon  full  consideration,  and 
with  entire  unanimity,  been  discarded,  as  unreasonable  and  unsound,  by 
the  supreme  court 
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right  and  the  duty  of  neutral  nations  to  prevent  chap.ii. 
their  neutrality  from  being  abused  by  belligerents 
for  purposes  of  hostility  against  each  other;  and, 
therefore,  if  a  captured  vessel  is  brought,  or  comes 
voluntarily,  infra  prasidia  of  a  neutral  nation,  the 
courts  of  such  neutral  nation  may  rightfully  take 
cognizance  of  the  capture,  so  far  as  to  ascertain 
whether  a  trespass  has  been  committed  on  its  neu- 
trality by  the  vessel  which  made  the  capture ;  and  if 
it  appears  that  its  neutral  rights,  as  secured  by  the 
laws  of  nations,  or  declared  by  its  own  municipal 
regulations,  have  been  violated,  as  for  example,  that 
the  capture  was  made  within  its  waters,  or  that  the 
capturing  vessel  had  been  equipped  in  its  ports, 
the  capture  may  be  declared  illegal,  and  the  property 
restored.  The  Estrella,  4  Wheat.,  298 ;  La  Amistad  de 
Hues,  5  Wheat.,  385;  The  Sayitissima  Trinidad,  7 
Wheat.,  283;  The  Arrogante  Barcdonesy  ib.,  496. 
This  description  of  cases,  therefore,  forms  an  excep- 
tion to  the  general  principle  above  laid  down.  And 
so,  too,  captures  made  by  the  public  armed  vessels 
of  the  United  States,  in  virtue  of  the  authority  con- 
ferred by  the  act  relating  to  piracies,  of  3d  March, 

1819.1  and  made  perpetual  by  the  act  of  January  30, 

1823.2  though  not  strictly  cases  of  prize  jure  lelli,  are 
considered  to  be  of  prize  jurisdiction.  The  Palmyra, 
12  Wheat,  1. 

As  instance  courts  of  admiralty,  the  district  courts  JSJJJSJ 
have  cognizance  of  all  civil  causes  (other  than  those  tlon- 
of  prize)  of  admiralty,  as  contradistinguished  from 
common  law,  jurisdiction. 

The  most  important  class  of  these  cases,  so  far  as  seisme* 

r  on  naviga* 

they  have  as  yet  been  authoritatively  and  definitively  «•  waters, 
determined,  is  that  of  all  seizures  under  laws  of  im- 

1  Ch.  77  :  8  Stat  at  Large,  p.  510. 

•Ch.7;  id.,  p.  721.  . 
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pabti.  p^gt,  navigation,  or  trade,  of  the  United  States, 
where  the  seizures  are  made  on  the  high  seas,  or  on 
waters  which  are  navigable  from  the  sea  by  vessels 
of  ten  or  more  tons  burden.  This  class,  and  this 
alone,  it  will  be  recollected,  is  expressly  designated 
in  the  9th  section  of  the  judicial  act,  above  recited* 
There  are,  however,  other  laws  prohibiting  acts  of  a 
maritime  character,  and  subjecting  the  property  of 
the  offender  to  forfeiture.  Of  this  description  is  the 
act  of  April  20,  1818,1  relative  to  our  neutral  rela- 
tions, and  the  acts  for  the  suppression  of  the  slave 
trade. 
jmiadic-  But  though  it  may  now  be  regarded  as  definitely 
Mizures  settled,  that  cases  of  this  nature  are  cognizable  on 
questioned.  ^e  a^^j^ny  B\^e  0f  the  district  courts,  the  con- 
struction which  has  thus  been  given  to  the  constitu- 
tion and  the  judicial  act,  was  at  first,  repeatedly  and 
earnestly  controverted ;  and  serious  doubts  have,  I 
perceive,  lately  been  expressed  of  its  soundness,  by  a 
learned  jurist,  whose  opinions  are,  throughout  this 
country,  universally  and  most  justly  regarded  with 
imper-  very  high  respect.*  The  question  was  one  of  great 
&£%£!•.  practical  importance,  because  upon  its  decision  it 
depended  whether  the  mode  of  proceeding  in  these 
cases  was  to  be  according  to  the  civil  or  the  common 
law ;  that  is,  whether  the  trial  should  be  by  the 
court  or  a  jury.3  The  judicial  act,  as  we  have  seen, 
invests  the  district  courts,  with  "exclusive  original 

1  Cb.  88  :  3  Stat,  at  Large,  p.  447. 

*  Kent's  Commentaries  upon  American  Lav,  vol.  1,  p.  850. 

•  By  the  process  act  of  May  8,  1792  (ch.  84,  §2:  1  Stat,  at  Large, 
p.  275),  it  is  enacted  that  the  forms  and  modes  of  proceeding  in  suits  of 
admiralty  and  maritime  Jurisdiction,  shall  be  according  to  the  princi- 
ples, rules  and  usages,  which  belong  to  courts  of  admiralty,  as  con- 
tradistinguished from  courts  of  common  law.  And,  indeed,  without 
this  provision,  the  courts  would  probably  have  considered  themselves 
bound  to  adopt  the  course  of  proceeding  prescribed  by  it,  as  implied  by 
the  terms  in  which  this  branch  of  jurisdiction  is  conferred. 
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cognizance  of  all  civil  causes  of  admiralty  and  man-  chap,  u. 
time  jurisdiction,  including  all  seizures,"  &c.  One  §J^^of 
ground  of  objection  was,  that  congress  did  not 
intend  to  declare  such  seizures  to  be  of  admiralty 
jurisdiction.  The  word. "  including,"  it  was  argued, 
was  not  to  be  construed  cumulatively  as  referring  to 
"jurisdiction,"  but  to  "  cognizance,"  and  that  con- 
gress meant  only  to  declare  such  seizures  to  be  cog* 
nizable  in  the  district  courts.  This  construction,  it 
was  said,  was  corroborated  by  the  next  succeeding 
clause,  "  saving  to  suitors,  in  all  cases,  the  right  of  a 
common  law  remedy,  when  the  common  law  was 
competent  to  give  it,"  clearly  indicating  an  intention 
not  to  extend  the  admiralty  jurisdiction  beyond  its 
proper  limits.  In  England,  cases  of  this  nature 
were,  and  for  a  long  period  had  been,  cognizable,  not 
in  the  admiralty,  but  in  the  court  of  exchequer {  and, 
though  the  proceeding  was  in  rem.,  it  was  according 
to  the  course  of  the  common  law,  and  the  trial  was 
by  jury. 

The  common  law,  therefore,  did  afford  a  remedy, 
through  the  instrumentality  of  the  court  of  exche- 
quer ;  and  it  was  as  competent  for  congress  to  ordain 
a  court  of  exchequer,  as  a  court  of  admiralty ;  as  in* 
deed  it  had  done  for  the  adjudication  of  seizures  of 
land,  and  on  waters  not  navigable  from  the  sea,  by 
boats  of  ten  tons  burden.  But  the  objection  was 
supposed  to  rest  on  a  still  stronger  ground.  As 
"  cases  arising  under  the -laws  of  the  United  States," 
no  doubt  could  be  entertained  of  the  power  of  con- 
gress to  declare  them  cognizable  in  the  district 
courts ;  but  unless,  according  to  the  just  interpreta- 
tion of  those  terms  in  the  constitution,  they  were 
cases  "of  admiralty  and  maritime  jurisdiction," 
congress  had  no  authority  to  declare  them  to  be  so, 
and  thus  exclude  the  privilege  of  a  trial  by  jury. 
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paoti.  That  such  was  their  character  was  denied,  upon  the 
ground  that  they  were  cases  of  common  law  jurisdic- 
tion in  England,  by  reference  to  whose  laws  and  to 
the  structure  of  whose  judicatories,  it  was  said  the 
terms  of  the  constitution  ought  to  be  construed.  It 
was  contended,  moreover,  that  admitting  them,  in  the 
language  of  the  constitution,  to  be  cases  of  admi- 
ralty and  maritime  jurisdiction,  they  were  not  civil 
causes  according  to  the  terms  of  the  judicial  act.  It 
was  admitted,  however,  that  all  seizures  of  this 
nature,  were  cognizable  in  the  colonial  vice-admi- 
ralty courts  of  this  country,  and  of  the  West  Indies* 
This  question  was  first  presented  for  decision  in  the 
supreme  court  in  the  case  of  La  Vengeance,  a  French 
privateer,  seized  and  libeled  for  exporting  arms  and 
ammunition  to  a  foreign  country,  in  contravention 
of  the  laws  of  the  United  States.  The  court,  after 
advisement,  pronounced  the  following  judgment: 
"  We  are  perfectly  satisfied  upon  the  points  that  have 
been  agitated  in  this  cause.  In  the  first  place  we 
think  it  a  cause  of  admiralty  and  maritime  jurisdic- 
tion. The  exportation  of  arms  and  ammunition  is, 
simply  the  offense ;  and  exportation  is  entirely  a 
water  transaction.  It  appears,  indeed,  on  the  face 
of  the  libel,  to  have  been  commenced  at  Sandy  Hook, 
vhich  certainly  must  have  been  upon  the  water.  In 
the  next  place  we  are  unanimously  of  opinion,  that 
it  is  a  civil  cause :  It  is  a  process  of  the  nature  of  a 
libel  in  rem;  and  does,  not* in  any  degree  touch  the 
person  of  the  offender.  In  this  view  of  the  subject, 
it  follows  of  course,  that  no  jury  was  necessary,  as  it 
was  a  civil  cause."  1  3  Dallas,  297.  This  question 
was  afterwards  several  times  agitated  in  cases  of 
seizure  under  variotis  laws,  but  the  supreme  court 
have  uniformly  sustained  the  early  decision  in  this 

1  Criminal  causes  in  the  English  Admiralty  were  tried  by  Jury. 
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case  of  La  Vengeance.  The  United  States  v.  TJio  chap.  11. 
Schooner  Sally,  2  Cranch,  406;  The  Same  v.  The 
Schooner  Betsy,  4  Cranch,  443 ;  The  Samuel,  1  Wheat., 
9.  The  Octavia,  id.,  20;  The  Sarah,  8  Wheat,  391. 
The  question  must,  therefore,  it  is  presumed,  be  re- 
garded as  definitively  settled ;  though  it  would  cer- 
tainly have  been  more  satisfactory  had  the  course  of 
judicial  reasoning,  which  originally  led  to  its  deci- 
sion,1 been  stated  with  more  of  that  fullness,  per- 
spicuity and  precision,  by  which  the  later  decisions 
of  the  supreme  court  are  in  general  so  eminently 
distinguished. 
In  order  to  give  jurisdiction  to  the  district  court  of  Seizures 

^  where  oog- 

any  particular  district,  it  is  sufficient  if  the  seizure  m»We. 
was  made  in  such  district,  without  regard  to  the 
place  where  the  forfeiture   accrued.  Keen  v.  The 
United  States,  5   Cranch,  304;  See  also  1  Paine's 
Eep.,  40. 

But  where  the  seizure  is  upon  the  high  seas,  and  JJKA 
without  the  limits  of  a  judicial  district,  the  case  is  22  nece* 
cognizable  in  any  district  into  which  the  property 
may  be  brought.  The  Sloop  Ably,  1  Mason,  360. 

There  must  be  in  all  cases  a  good  subsisting 
seizure  at  the  time  when  the  libel  or  information  is 
filed ;  and  therefore  where  the  collector,  in  pursuance 
of  directions  from  the  treasury  department,  had  ex- 
plicitly relinquished  the  seizure,  and  restored  the 
property  before  such  proceeding  had  taken  place, 
jurisdiction  was  held  not  to  have  attached.  The  Brig 
Ann,  9  Cranch,  289;  See  also  The  Jose/a  Segunda, 
10  Wheat.,  312.    But  to  constitute  an  abandonment 

1  In  the  subsequent  case  of  the  U.  8.  v.  The  Betsy,  (4  Cranch,  443, 
note),  it  was  remarked  by  Chasb,  J.  that  the  case  of  La  Vengeance  toot 
well  considered  ;  and  he  took  occasion  to  add,  that  "  the  reason  of  the 
legislature  for  putting  seizures  of  this  kind  on  the  admiralty  side  of  the 
court,  was  the  great  danger  to  the  revenue  if  such  causes  should  bo  left 
to  the  caprice  of  juries." 


sary. 
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parti,  after  seizure,  there  must  be  an  unequivocal  act  of 

dereliction.  The  Abby,  2  Mason,  360. 
incMMtf  ^e  jurisdiction  of  the  district  courts  in  cases  of 
dwive.0011"  secure*  is  exclusive  of  all  other  courts;  and  the 
general  rule  is,  that  their  decisions  upon  questions 
of  forfeiture,  whether  of  condemnation  or  acquittal, 
unless  reversed  upon  appeal,  are  conclusive,  not  only 
with  respect  to  the  title  to  the  property  seized,  but 
as  it  regards  the  incidental  ri^fcts  and  responsibilities 
of  the  parties  concerned. 

Therefore,  though  a  collector  or  other  officer  acts 
at  his  peril  in  making  a  seizure,  and  is  liable  to  an 
action  in  a  state  court  for  an  unwarrantable  seizure, 
the  right  of  recovery  against  him  depends,  subject 
to  certain  qualifications,  absolutely  on  the  decision 
in  the  courts  of  the  United  States  upon  the  question 
of  forfeiture.  A  decree  or  judgment  of  condemna- 
tion is  conclusive  in  his  favor,  and  on  the  other  hand, 
if  the  seizure  is  adjudged  tortious,  such  decision  is 
equally  conclusive  against  him  in  an  action  for  da- 
mages. Gekon  et  al.  v.  Hoyt,  3  Wheat.,  246 ;  Slocum 
v.  Mayberry,  2  Wheat.,  1 ;  see,  also,  Rose  v.  Himley,  4 
Granch,  241.  This  doctrine,  independent  of  statut- 
able provisions,  would,  in  general,  be  applicable  in 
its  full  extent  to  cases  of  seizure  under  mere  munici- 
pal laws,  as  the  revenue  laws,  insomuch  that  after  a 
decision  in  the  district  court  in  favor  of  the  claimant 
upon  the  question  of  forfeiture,  the  seizing  officer 
could  not  protect  himself  in  an  action  for  damages 
by  proof  of  probable  cause.  The  Palmyra^  12 
Certificate  ^leat-»  *»  17.  But  in  order  to  mitigate  the  opera- 
°bie>MOn  **on  °^  *k*s  rigorous  rute  against  public  officers  whose 
of  wkare.  duty  it  is  to  make  seizures,  it  was  provided,  by  the 
act  of  24th  February,  1807,  "that  when  any  pros- 
ecution shall  be  commenced  on  account  of  the  seizure 
of  any  ship  or  vessel,  goods,  wares,  or  merchandise, 
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made  by  any  collector  or  other  officer,  under  any  act  chap.h. 
of  Congress  authorizing  euch  seizure,  and  judgment 
shall  be  given  for  the  claimant  or  claimants,  if  it 
shall  appear  to  the  court  before  whom  such  prosecu- 
tion shall  be  tried,  that  there  was  a  reasonable  cause 
of  seizure,  the  said  court  shall  cause  a  proper  certifi- 
cate or  entry  to  be  made  thereof;  and  in  such  case 
the  claimant  or  claimants  shall  not  be  entitled  to 
costs,  nor  shall  the  person  who  made  the  seizure,  or 
the  prosecutor,  be  liable  to  suit,  action  or  judgment, 
on  account  of  such  seizure  or  prosecution  ;  Provided, 
That  the  ship  or  vessel,  goods,  wares,  or  merchandise 
be,  after  judgment  forthwith  returned  to  such  claim- 
ant or  claimants,  his,  her,  or  their  agents."1 

A  certificate  granted  in  pursuance  of  this  act,  in  G™t  *j 
case  of  acquittal,  is  a  positive  bar  to  an  action  against  certificate 
the  seizing  officer,  while,  by  an  acquittal  without 
such  certificate,  the  Beizure  is  definitively  settled  to 
be  a  tortious  act.  Qelson  et  al.  v.  Hoyt,  3  Wheat.,  246. 
This  provision  is  copied  verbatim  from  the  89th  sec- 
tion of  the  act  relative  to  the  collection  of  duties, 
of  March  2, 1799,'  with  the  addition  only  in  the  first 
clause  of  the  words,  "  made  by  any  collector  or  other 
officer,  under  any  act  of  Congress  authorizing  such 


Seizures  under  laws  authorizing  the  exercise,  to  a  Appbnbl* 
limited  extent,  of  belligerent  rights,  or  quasi  belUger-  quatij™" 
ent  rights,  as  those  relative  to  piracy,  are  considered 
as  analogous,  in  this  respect,  to  captures  strictly  jure 
belli;  and  proof  of  probable  cause  is  admissible  in 
defense  against  a  claim  for  damages,  without  any 
statute  to  warrant  it.  The  Palmyra,  12  Wheat.,  1, 
17  ;  The  Marianna  Flora,  11  Wheat.,  1. 

1  Ch.  19  :  2  Stat,  at  Large,  p.  422. 

•  Ch.  22 :  1  Stat,  at  Large,  p.  69S. 
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*abti.  The  general  doctrine  that  the  decisions  of  a  court 
Decisions  0f  admiralty  are  conclusive,  is  applicable  as  well  to 
wurtj*1*7  the  judgments  of  foreign  courts,  as  to  those  of  our 
elusive,  own  country.  But  it  is  well  settled  that  the  tribu- 
nals of  one  country,  may  nevertheless  examine  the 
jurisdiction  of  those  of  another,  and  disregard  their 
decisions  as  coram  non  judice,  when  it  appears  that 
they  a^ted  without  authority.  This  point  was  lumi- 
nously discussed  and  adjudicated  in  the  case  of  Rose 
v.  Himley,  4  Cranch,  241.  The  question  in  this  case 
respected  the  effect  of  the  sentence  of  a  French  court 
of  admiralty  in  St.  Domingo,  condemning  an  Ameri- 
can vessel  and  cargo,  and  purporting  to  be  in  con- 
formity with  a  municipal  regulation  prohibiting  all 
intercourse  with  the  revolted  blacks,  and  authorizing 
the  seizure  of  all  vessels  found  within  two  leagues  of 
the  coast,  though  in  fact  the  seizure  was  in  that  case 
made  more  than  ten  leagues  from  the  coast,  and  the 
vessel  was  never  carried  within  the  territorial  limits 
of  Prance :  and  it  was  held  to  be  competent  for  the 
courts  of  this  country  not  only  to  examine  the  consti- 
tution of  the  court  in  which  the  decree  of  condemna- 
tion was  pronounced,  in  order  to  ascertain  whether, 
so  far  as  its  powers  depended  upon  the  law  of  nationsf 
it  possessed  those  which  it  professed  to  exercise,  but 
to  inquire  also  concerning  the  actual  situation  of  the 
particular  thing  on  which  the  sentence  had  passed, 
for  the  purpose  of  deciding  whether  that  thing  was 
in  a  state  which  subjected  it  to  the  jurisdiction  of  the 
c6urt  passing  sentence.  It  was  added,  however,  that 
so  far  as  the  authority  of  a  foreign  court  depends  on 
municipal  regulations,  it  is  the  judge  of  its  own  juris- 
diction, and  its  decision  is  to  be  respected,  provided 
the  jurisdiction  exercised  be  such,  that  its  sovereign 
had  a  right,  by  the  laws  of  nations,  to  confer  it. 
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A  question  somewhat  analogous  to  this,  though 
resting  upon  peculiar  grounds,  was  decided  in  the 
case  of  Slocum  v.  Mayberry,  2  Wheat.,  1.  By  the 
embargo  act  of  April  25, 1808,1  the  collectors  of  cus- 
toms were  "authorized  to  detain  any  vessel  osten- 
sibly bound  with  a  cargo  to  some  other  port  of  the 
United  States,  whenever,  in  their  opinion,  the  inten- 
tion was  to  violate  or  evade  any  of  the  provisions  of 
the  acts  laying  an  embargo,  until  the  decision  of  the 
president  of  the  United  States  be  known  thereupon." 

In  virtue  of  this  act,  the  surveyor  of  customs  of 
the  port  of  Newport,  under  the  direction  of  the  col- 
lector, had  seized  a  vessel  with  a  cargo  on  board, 
ostensibly  bound  to  some  other  port  of  the  United 
States.  The  owners  of  the  cargo  brought  an  action 
of  replevin  for  its  recovery,  and  having  obtained  a 
judgment  in  the  supreme  court  of  Bhode  Island,  the 
case  was  removed  to  the  supreme  court  of  the  United 
States  by  writ  of  error. 

It  was  contended  by  the  counsel  for  the  plaintiff 
in  error,  first,  that  the  act  under  which  the  seizure 
was  made,  justified  the  seizure  of  the  cargo  as  well 
as  of  the  vessel;  and  second,  that  the  case  being 
brought  under  the  cognizance  of  the  United  States, 
and  within  the  jurisdiction  of  their  courts,  by  the 
just  exercise  of  an  authority  by  one  of  their  officers, 
the  state  court  had  no  right  to  interfere,  and  arrest 
the  seizure  by  its  process. 

On  the  part  of  the  defendant  in  error  it  was, 
among  other  things,  insisted  that  the  act  of  congress 
authorized  the  seizure  and  detention  of  the  vessel 
only,  and  conferred  no  authority  for  the  seizing 
officer  to  detain  the  cargo,  beyond  the  momentary 
detention  unavoidably  incident  to  the  seizure  and 
securing  of  the  vessel ;  so  that,  as  to  the  cargo,  the 

1  Ch.  66,  §  11 :  2  Stat,  at  Large,  p.  499. 


CHAP.  11. 

Cargo  dis- 
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vessel, 
when. 


When  the 
cargo  is  not 
subject  to 
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PABT1-  officer  in  continuing  the  detention,  could  not  be  said 
to  be  acting  under  any  law  of  the  United  States ; 
that  the  subject  matter  of  the  suit  in  the  state  court, 
presented  nothing  for  the  judicial  powers  of  the 
United  States  to  act  upon,  and  that  there  was,  there- 
fore, no  impediment  to  the  interposition  of  the  State 
court  to  protect  the  tights  and  restore  the  property 
of  the  defendant  in  error:  and  of  this  opinion  were 
the  supreme  court.  The  judgment  of  the  state  court 
was,  therefore,  affirmed. 

It  is  not  easy,  perhaps,  to  deduce  from  this  case 
any  definite  general  principle,  which,  while  it  is 
strictly  warranted  by  the  case  itself,  will  not  appear 
to  impinge  upon  other  unquestionable  doctrines. 

The  case,  in  truth,  was  an  embarrassing  one:  and 
that  it  was  felt  to  be  so  by  the  court,  is  inferable 
from  the  cautious  manner  in  which  they  have  en- 
deavored to  guard  against  misapprehension,  by  the 
distinct  assertion  of  certain  principles,  which  it  might 
otherwise  be  supposed  were  impugned  by  their  de- 
cision. 
otherwise  "The  judiciary  act,"  said  the  Chief  Justice,  "gives 
STddo?  to  the  federal  courts  exclusive  cognizance  of  all 
nterfere.  sejzures  macie  on  jg^d  or  on  water.  Any  interven- 
tion of  a  state  authority  which,  by  taking  the  thing 
seized  out  of  the  possession  of  the  officer  of  the 
United  States,  might  obstruct  the  exercise  of  this 
jurisdiction,  would  unquestionably  be  a  violation  of 
the  act;  and  the  federal  courts  having  cognizance 
of.  the  seizure,  might  enforce  a  re-delivery  of  the 
thing  by  attachment  or  other  summary  process, 
against  the  parties  who  should  divest  such  a  posses- 
sion. The  party  supposing  himself  aggrieved  by  a 
seizure  cannot,  because  he  considers  it  tortious,  re- 
plevy the  property  out  of  the  custody  of  the  seizing 
officer,  or  of  the  court  having  cognizance  of  the 
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cause.  If  the  officer  has  a  right,  under  the  laws  of  chap,  u, 
the  United  States,  to  seize  for  a  supposed  forfeiture,  the 
question  whether  that  forfeiture  has  been  actually 
incurred,  belongs  exclusively  to  the  federal  courts, 
and  cannot  be  drawn  to  another  forum ;  and  it  de- 
pends upon  the  final  decree  of  such  courts,  whether 
such  seizure  is  to  be  deemed  rightful  or  tortious.  If 
the  seizing  officer  should  refuse  to  institute  proceed- 
ings to  ascertain  the  forfeiture,  the  district  court 
may,  upon  the  application  of  the  aggrieved  party, 
compel  the  officer  to  proceed  to  abjudication,  or  to 
abandon  the  seizure."  "This,  however,  being  an 
action  which  takes  the  thing  out  of  the  possession  of 
the  officer,  could  certainly  not  be  maintained  in  a 
state  court,  if,  by  the  act  of  congress,  it  was  seized  for 
the  purpose  of  being  proceeded  against  in  the  federal 
court"  "Had  this  action  been  brought  for  the  vessel 
instead  of  the  cargo,  the  case  would  have  been  essen- 
tially different.  The  detention  would  have  been  by 
virtue  of  an  act  of  congress,  and  the  jurisdiction  of  a 
state  could  not  have  been  sustained.  But  the  action 
having  been  brought  for  the  cargo  to  detain  which  the 
law  gave  no  authority  9  it  was  triable  in  the  state 
courts." 

The  district  courts,  as  instance  courts,  also  have  junsdic- 
cognizance  of  marine  torts,  and  of  marine  contracts,  marine 

-,  contracts 

But  the  task  which  devolved  upon  the  courts  of  andtortB, 
determining  the  precise  limits  of  their  powers  with  conflicting 
respect  to  these  subjects,  has  been  found  exceedingly  concern- 
perplexing  ;  has  led  to  many  conflicting  decisions  in  mg* 
the  district  and  circuit  courts;  and  even  now,  can 
hardly  be  said  to  have  been  fully  accomplished. 
Several  circumstances  conspired  to  cause  the  embar- 
rassment which  has  been  experienced. 
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PABT1-  The  language  of  the  constitution,  as  we  have  seen, 
is  general,  that  "the  judicial  power  of  the  United 
States  shall  extend  to  all  cases  of  admiralty  and 
maritime  jurisdiction;  and  that  of  the  judicial  act 
is  equally  so,  except  that  instead  of  conferring  upon 
the  district  courts,  jurisdiction  of  all  cases,  it  confers 
it  only  in  "all  civil  causes  of  admiralty  and  maritime 
jurisdiction;"  and  except  also  that  it  specifies  one 
description  of  the  causes,  viz.:  seizures;  as  we  have 
seen  above.  The  point  to  be  settled,  therefore,  was, 
what  causes  are  of  admiralty  and  maritime  jurisdic- 
tion. It  was  a  question  of  great  practical  impor- 
tance, and  the  controversy  to  which  it  led  is  one  of 
the  most  remarkable  in  the  history  of  our  national 
jurisprudence.  It  is  worth  while,  therefore,  to  devote 
a  few  pages  to  its  elucidation. 
Outline  of      In  all  the  considerable  maritime  countries  of  conti- 

the  contro- 

verqr.  nental  Europe,  there  were  courts  corresponding  sub- 
stantially with  the  courts  of  admiralty  in  England, 
and  administering  justice  in  common  with  them,  ac- 
cording to  principles,  in  their  nature,  of  universal 
applicability,  but  yet  differing  from  them,  in  some 
degree,  both  in  regard  to  their  structure  and  the 
scope  of  their  power.  Colonial  vice-courts  of  admi- 
ralty also  existed  in  this  country,  before  our  separa- 
tion from  Great  Britain,  established  by  the  crown, 
and  possessing  a  jurisdiction  conferred  by  the  com- 
missions under  which  they  acted,  and  by  acts  of  par- 
liament, confessedly  exceeding  that  of  the  admiralty 
in  England. 

Under  these  circumstances  it  was  not  easy  to  de- 
cide even  by  what  standard  this  general  grant  of 
jurisdiction  was  to  be  measured.  And  accordingly, 
we  find,  that  while  one  judge  has  expressed  the 
opinion  that  our  courts  are  to  be  governed  in  their 
decisions  by  the  maritime  code  we  possessed  anterior 
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to  the  revolution,  and  by  the  particular  laws  since  chap^ii. 
established  by  our  own  government, 1  a  second  has 
said  that  the  words  of  the  constitution  declaring  that 
the  judicial  power  shall  extend  to, all  cases  of  admi- 
ralty and  maritime  jurisdiction,  must  be  taken  to 
refer  to  the  admiralty  and  maritime  jurisdiction  of 
England  (4  Dallas,  426, 429),  a  third,  referring  to  the 
admiralty  courts  of  other  nations,  has  asked,  if  the 
district  court,  by  its  act  of  organization,  has  exclusive 
original  cognizance  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction,  why  should  it  be  restricted 
in  its  cognizance  to  such  cases  as  belong  to  the  Eng- 
lish courts  of  admiralty  as  instance  courts,  more  than 
those  of  any  other  nation  ?  (1  Paine's  Eep.,  Ill,  117), 
and  a  fourth  has  strongly  intimated,  that  recourse 
may  rightfully  be  had  for  guidance  and  direction  to 
the  codes  and  usages  of  all  maritime  nations,  includ- 
ing our  own  country  in  its  colonial  state.  2  Gallis., 
398. 
It  was,  however,  most  natural  and  convenient  at  P°s** 

m  toe 

least,  to  refer  to  the  records  of  English  jurisprudence  E^h 
for  a  just  interpretation  of  the  terms  of  the  grant. 
But  unfortunately,  their  import  in  that  country  had 
been  fluctuating  for  centuries.  The  English  court  of 
admiralty  was  of  great  antiquity,  and  its  powers  ori- 
ginally were  very  extensive.  But  during  the  reign 
of  Bichard  II.,  two  statutes  were  passed,  intended  to 
limit  and  define  its  powers,  which,  according  to  the 
interpretation  given  to  them  by  the  courts  of  com- 
mon law,  greatly  abridged  its  former  jurisdiction. 
This  construction  was,  however,  strenuously  contro- 
verted by  the  civilians,  and  a  long  and  acrimonious 
contest  ensued,  in  the  course  of  which  numerous 
writs  of  prohibition  were  issued  by  the  court  of  king's 
bench,  to  restrain  the  exercise  by  the  admiralty,  of 

*  retort's  Ad.  Deciaiona,  118.  
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parti,  powers  claimed  on  the  one  Bide  and  denied  on  the 
other.  At  length,  however,  in  1632,  an  agreement 
was  entered  into  for  the  adjustment  of  this  harass- 
ing controversy,  signed  in  presence  of  the  king,  by 
all  the  judges  of  the  court  at  Westminster,  and  by 
the  judge  of  the  court  of  admiralty,  and  ratified  by 
the  king  in  council.  To  the  terms  of  this  compro- 
mise the  rival  jurisdictions  appear  for  a  while  to  have 
conformed ;  but  its  authority  was  afterwards  denied 
and  disregarded  by  the  common  law  courts.  See  the 
caserof  Be  Lavio  v.  Bait ,  2  Gallis.,  398 ;  the  arguments 
of  counsel  and  the  notes  of  the  reporter  in  the  case 
of  United  States  v.  Bevins,  3  Wheat.,  336 ;  note  "a" 
appended  to  the  case  of  The  United  States  v.  TPtft- 
berger,  5  Wheat.,  106 ;  the  opinion  of  Mr.  Justice 
Johnson  in  the  case  of  Ramsay  v.  AUegre,  12  Wheat., 
614 ;  and  the  numerous  authorities  there  cited. 

Under  this  state  of  the  law,  it  is  not  surprising  that 
learned  judges  should  have  entertained  discordant 
views  of  the  extent  of  the  jurisdiction  of  the  admi- 
ralty  courts  of  the  United  States.  To  what  extent  this 
has  occurred,  may  be  learned  from  the  opinions  ot 
Mr.  Justice  Story,  in  the  case  of  De  Lovio  v.  Boit, 
and  Mr.  Justice  Johnson,  in  the  case  of  Ramsay  v. 
AUegre  ;  the  attentive  study  of  which  will  enable  the 
student  to  obtain  a  pretty  full  view  of  the  field  of  de- 
batable ground  pertaining  to  this  subject.  These 
opinions  both  bear  upon  their  face  the  evidence  of 
distinguished  ability  and  profound  research;  but 
they  stand  in  strong  and  irreconcilable  opposition  to 
each  other.  The  learned  judges  appear  to  entertain 
very  different  sentiments  relative  to  the  comparative 
merits  and  value  of  the  common  law  and  admiralty 
tribunals,  and  consequently  of  the  policy  of  extend- 
ing or  restricting  the  remedies  afforded  by  them 
respectively;  and  considering  the  diversified  and  un- 
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certain  character  of  the  testa  to  be  applied  to  the  chaj.ii. 
subject,  it  is  neither  unreasonable  nor  disrespectful  to 
suppose,  that  this  circumstance  may  have  had  some 
influence  upon  their  particular  conclusions. 

In  the  case  of  Be  Lovio  v.  Bait,  the  question  was,  Da  i*™ 
whether  a  suit  could  be  maintained  on  the  admiralty 
side  of  the  district  court  upon  a  marine  policy  of 
insurance.  The  novelty  and  importance  of  the  ques- 
tion induced  the  court  to  enter  into  a  thorough 
original  examination  of  the  whole  jurisdiction  of 
the  admiralty.  The  result  of  this  examination  with 
respect  to  the  English  court  of  admiralty,  was 
summed  up  in  the  following  propositions:  1.  That 
the  jurisdiction  of  the  admiralty,  until  the  statutes 
of  Eichard  II,  extended  to  all  maritime  contracts, 
whether  executed  at  home  or  abroad,  and  to  all  torts, 
injuries  and  offenses  on  the  high  seas,  and  in  ports 
and  havens,  as  far  as  the  ebb  and  flow  of  the  tide. 
2.  That  the  common  law  interpretation  of  these 
statutes  abridges  the  jurisdiction  to  things  wholly 
and  exclusively  done  upon  the  sea.  3.  That  this 
interpretation  is  indefensible  upon  principle,  and  the 
decisions  founded  upon  it  are  inconsistent  and  con- 
tradictory. 4.  That  the  interpretation  of  the  same 
statutes  by  the  admiralty,  does  not  abridge  any  of  its 
ancient  jurisdiction,  but  leaves  to  it  cognizance  of 
all  maritime  contracts,  and  of  all  torts,  injuries  and 
offenses  upon  the  high  seas,  and  in  ports  as  far  as 
the  tide  ebbs  and  flows.  5.  That  this  is  the  true 
limit  which,  upon  principle,  would  seem  to  belong  to 
the  admiralty ;  that  it  is  consistent  with  the  language 
and  intent  of  the  statutes;  and  is  supported  by 
analogous  reasoning  and  public  convenience,  and  a 
very  considerable  weight  of  authority.  That  under 
all  the  circumstances,  the  courts  of  law  and  admi- 
ralty in  England  are  not  so  tied  down  by  a  uniformity 
31 
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parti.  0f  decisions,  that  they  are  not  at  liberty  to  entertain 
the  question  anew,  and  to  settle  the  doctrines  upon 
their  true  principles;  and  that  this  opinion  is  sup- 
ported by  some  of  the  best  elementary  writers  in 
that  kingdom. 

But  admitting,  the  binding  authority  in  England, 
of  the  common  law  decisions  affecting  the  jurisdiction 
of  the  admiralty,  the  court  was  of  opinion  that  "in 
the  United  States  we  are  at  liberty  to  re-examine  the 
doctrines,  and  construe  the  jurisdiction  of  the  admi- 
ralty upon  enlarged  and  liberal  principles."  Having 
arrived  at  this  general  result,  Mr.  Justice  Stoby 
proceeded  to  discuss  the  question,  what  is  the  true 
interpretation  of  that  clause  of  the  constitution,  "all 
cases  of  admiralty  and  maritime  jurisdiction?"  If 
we  examine  the  etymology  or  received  use  of  the 
words  "admiralty"  and  "maritime  jurisdiction,"  we 
shall  find  that  they  include  jurisdiction  of  all  things 
done  upon  and  relative  to  the  sea,  or  in  other  words 
all  transactions  and  proceedings  relative  to  commerce 
and  navigation,  and  to  damages  and  injuries  upon 
the  sea.  In  all  the  great  maritime  nations  of  Europe, 
the  terms  "admiralty  jurisdiction"  are  uniformly 
applied  to  the  courts  exercising  jurisdiction  over 
maritime  contracts  and  concerns.  We  shall  find  the 
terms  just  as  familiarly  known  among  the  jurists  of 
Scotland,  France,  Holland  and  Spain  as  of  England, 
and  applied  to  their  own  courts,  possessing  substan- 
tially the  same  jurisdiction,  as  the  English  admiralty 
in  the  reign  of  Edward  HI.  If  we  pass  from  the 
etymology  and  the  use  of  these  terms  in  foreign 
countries,  the  only  expositions  of  them  that  seem  to 
present  themselves,  are,  that  they  refer,  1.  To  the 
jurisdiction  of  the  admiralty  as  acknowledged  in 
England,  at  the  American  revolution ;  or,  2.  As  there 
acknowledged  at  the  emigration  of  our  ancestors; 
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or,  3.  As  acknowledged  and  exercised  in  the  United  chap,  n 
States  at  the  American  revolution;  or,  4.  To  the 
ancient  and  original  jurisdiction,  inherent  in  the  ad- 
miralty of  England,  by  virtue  of  its  general  organiza- 
tion. 

Neither  the  first  nor  the  second  of  these  tests  were 
considered  admissible.  To  adopt  them,  it  was  said, 
would  be  to  apply  to  our  own  courts  statutable  pro- 
visions, designed  only  to  regulate  the  high  court  of 
admiralty  in  England,  and  not  extending  in  terms  or 
in  effect  to  the  colonies.  It  would  moreover  involve 
qualifications  of  jurisdiction  which  are  arbitrary  in 
themselves,  inapplicable  to  our  situation,  and  con- 
tradictory to  the  commissions  and  practice  of  the 
colonial  vice-admiralty  courts.  And  even  if  we  were 
to  adopt  this  exposition,  the  question  would  still 
remain  whether  we  are  to  be  governed  by  the  doc- 
trines of  the  common  law,  or  of  the  admiralty. 

With  respect  to  the  third  exposition,  viz.:  the 
admiralty  jurisdiction  acknowledged  and  exercised 
in  the  United  States  at  the  American  revolution,  it 
was  remarked,  that  "tested  by  this  exposition,  the 
admiralty  jurisdiction  of  the  United  States  would  be 
as  large  as  its  most  strenuous  advocates  ever  con- 
tended for." 

It  was  observed  also,  that  the  constitution  not  only 
confers  admiralty  jurisdiction,  but  the  word  "mari- 
time "  -  is  superadded,  seemingly,  ex  industria,  to 
remove  every  latent  doubt.  The  disputes  and  dis- 
cussions, respecting  what  the  admiralty  jurisdiction 
was,  could  not  but  be  well  known  to  the  framers  of 
that  instrument.  One  party  sought  to  limit  it  by 
locality;  the  other  by  the  subject  matter.  It  was 
wise,  therefore,  to  dissipate  all  question,  by  giving 
cognizance  of  all  "cases  of  maritime  jurisdiction," 
or,  what  is  precisely  equivalent,  of  all  maritime 
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pabti.  causes.  Upon  any  other  construction,  the  word 
"maritime"  would  be  mere  tautology;  but  in  this 
sense,  it  has  a  peculiar  and  appropriate  force. 

The  language  of  the  constitution,  it  was  supposed, 
would,  therefore,  warrant  the  most  liberal  interpreta- 
tion: and  it  might  "not  be  unfit  to  hold,  that  it  had 
reference  to  that  maritime  jurisdiction,  which  com- 
mercial convenience,  public  policy,  and  national 
rights  have  contributed  to  establish,  with  slight  local 
differences,  over  all  Ewr&pe:  that  jurisdiction  which 
under  the  name  of  consular  courts,  first  established 
itself  upon  the  shores  of  the  Mediterranean,  and, 
from  the  general  equity  and  simplicity  of  its  proceed- 
ings soon  commended  itself  to  all  maritime  states; 
that  jurisdiction,  in  short,  which,  collecting  the  wis- 
dom of  the  civil  law,  and  combining  it  with  the  cus 
toms  and  usages  of  the  sea,  produced  the  venerable 
Consolato  del  Mare,  and  still  continues,  in  its  decisions 
to  regulate  the  commerce,  the  intercourse,  and  the 
welfare  of  mankind." 

At  all  events,  it  was  said,  there  was  no  solid  rea- 
son for  construing  the  terms  of  the  constitution  in  a 
narrow  and  limited  sense,  or  for  ingrafting  upon 
them  the  restrictions  of  English  statutes,  or  de- 
cisions at  common  law.  The  doctrine  that  would 
extend  the  statutes  of  Richard,  and  the  narrow  and 
perplexed  doctrines  of  the  common  law  to  the  present 
judicial  power  of  the  United  States,  was  declared  to 
be  little  short  of  an  absurdity;  and  irreconcilable, 
moreover,  with  the  decisions  of  the  courts  of  the 
United  States,  and  particularly  with  the  decisions  of 
the  supreme  court,  declaring  all  seizures  under  the 
laws  of  impost,  navigation  and  trade,  on  waters 
navigable  from  the  sea,  by  boats  of  ten  or  more  tons 
burden,  within  the  districts  of  the  United  States,  as 
well  as  upon  the  high  seas,  to  be  causes  of  admiralty 
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and  maritime  jurisdiction,  although  it  was  held  by  chap.ii. 
the  courts  of  common  law  in  England  after  the 
statutes  of  Bichard,  that  the  admiralty  had  no  juris- 
diction of  things  done  within  the  ebb  and  flow  of 
tide,  in  ports,  creeks  and  havens.  And  considering 
the  advantages  resulting  to  the  commerce  and  navi- 
gation of  the  United  States,  from  a  uniformity  of 
rules  and  decisions  in  all  maritime  questions,  the 
conclusion  was,  that  national  policy  as  well  as  judi- 
cial logic  require  the  clause  of  the  constitution  to  be 
so  construed,  as  to  embrace  all  maritime  contracts, 
torts  and  injuries,  or,  in  other  words,  to  embrace  ail 
those  causes,  which  originally  and  inherently  belonged 
to  the  admiralty,  before  any  statutable  restriction. 

With  regard  to  torts  and  injuries,  the  admiralty 
jurisdiction  over  them  was  necessarily  bounded  by 
locality;  bat  it  was  held  to  extend  "overall  contracts 
{wheresoever  they  may  be  made  or  executed,  or 
whatsoever  may  be  the  form  of  the  stipulations), 
which  relate  to  the  navigation,  business  or  commerce 
of  the  sea." 

Finally,  Mr.  Justice  Stobt  proceeded  to  the  in- 
quiry, what  are  properly  to  be  deemed  "maritime 
contracts."  "In  this  particular,"  heobserved,  "there 
is  little  room  for  controversy.  All  civilians  and 
jurists  agree,  that  in  this  appellation  are  included, 
among  other  things,  charter  parlies,  affreightments, 
marine  hypothecations,  contracts  for  marine  service  in 
the  building,  repairing,  supplying  and  navigating  ships; 
contracts  between  part  owners  of  ships;  contracts  and 
quasi  contracts,  respecting  averages,  contributions  and 
jettisons,  and  policies  of  insurance.  And  in  point  of 
fact,"  he  added,  "the  admiralty  courts  of  other 
foreign  countries  have  exercised  jurisdiction  over 
policies  of  insurance  as  marine  contracts;  and  a 
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similar  claim  has  been  uniformly  asserted  on  the 
part  of  the  admiralty  of  England." 

The  judgment  of  the  court  accordingly  was,  "that 
policies  of  insurance  are  within  (though  not  exclu- 
sively within)  the  admiralty  and  maritime  jurisdic- 
tion of  the  United  States." 

This  decision  was  pronounced  in  1815;  and  the 
doctrine  of  it  was  re-asserted  and  acted  upon  in 
the  same  court  in  1822,  in  the  case  of  Peek  et  at.  v. 
The  Merchants'  Insurance  Company,  3  Mason,  27. 

The  case  of  Ramsey  v.  AUegre,  in  which  the  above 
mentioned  opinion  of  Mr.  Justice  Johnson  was  de- 
livered, was  decided  in  1827.  It  was  a  suit  by  libel 
in  personam,  originally  brought  in  the  district  court 
for  the  district  of  Maryland,  to  recover  of  the  de- 
fendant, as  owner,  ship's  husband  or  a  consignee  of 
the  schooner  Dorothea,  for  work  and  labor  performed, 
and  materials  furnished  for  the  use  of  the  schooner, 
to  equip  and  prepare  her  for  a  voyage  on  the  high 
seas.  The  district  court  dismissed  the  libel  upon  the 
ground  that  the  libelant  had  waived  his  right  to 
resort  to  that  court  as  an  instance  court  of  admiralty, 
by  the  acceptance  of  a  promissory  note  for  the 
amount  of  his  claims. 

This  decision  was  affirmed  in  the  circuit  court,  and 
came  before  the  supreme  court  by  appeal  from  the 
decree  of  affirmance.  Upon  the  authority  of  the  case 
of  The  General  Smith  {4  Wheat.,  438),  it  was  assumed 
by  the  counsel  for  the  appellant,  and  tacitly  admitted 
by  the  counsel  for  the  respondent,  that  the  district 
courts,  proceeding  as  courts  of  admiralty  and  mari- 
time jurisdiction,  might  in  general  take  cognizance 
of  suite  by  material  men,  either  in  personam  or  in 
rem.  The  argument  turned,  therefore,  chiefly  upon 
the  effect  of  the  note,  and  the  court  in  deciding  the 
case  confined  itself  to  that  point  alone,  and  affirmed 
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the  decree,  upon  the  ground  that  "it  did  not  appear  cmr.r 
by  the  record  that  the  note  had  been  tendered  to  be 
given  up,  or  actually  surrendered  at  the  hearing  ^in 
the  court  below,  it  not  being  necessary  to  consider  the 
general  question  of  jurisdiction." 

But  Mr.  Justice  Johnson  thought  proper  to  place 
Mb  decision  upon  different  and  higher  grounds,  and 
to  avail  himself  of  the  occasion  to  inculcate  the 
necessity  of  checking,  what  he  considered  the  "silent 
and  stealing  progress  of  the  admiralty  in  acquiring 
jurisdiction  to  which  it  had  no  pretensions."  He 
accordingly  entered  into  a  comprehensive  survey  and 
examination  of  the  history  and  present  state  of  the 
admiralty  jurisdiction  over  contracts  in  England.  ■ 
His  conclusion  was,  that  the  extensive  jurisdiction 
exercised  by  the  admiralty  before  the  statutes  of 
Richard  II,  was  founded  in  usurpation,  and  required 
to  be  restrained;  that  the  decisions  of  the  courts  of 
common  law  upon  these  statutes,  and  relative  to  the 
extent  of  the  admiralty  jurisdiction  generally,  were 
sound;  that  it  belonged  of  right  to  these  courts  to 
restrain  the  admiralty  within  proper  bounds;  that 
their  adjudications  afford  the  only  safe  and  authorita- 
tive exposition  of  the  laws  upon  the  subject,  and  that 
it  was  incorrect,  therefore,  to  characterize  the  jurisdic- 
tion once  in  possession  of  the  admiralty,  but  now 
exercised  by  the  courts  of  common  law,  as  a  disputed 
jurisdiction.  He  insisted,  therefore,  that  with  the 
single  exception  of  seamen's  wages,  there  was  no 
contract  upon  which  a  suit  in  personam  could  be 
maintained  in  the  admiralty,  and  that  there  was  not 
the  slightest  ground  for  saying  that  there  was  a 
concurrent  jurisdiction  in  matters  of  contract  be- 
tween the  admiralty  and  the  courts  of  common  law,1 

'  In  the  cue  of  De  Lovio  r.  Beit,  u  we  hire  seen,  the  decision  wu, 
that  tho  district  oourU  possess  jurisdiction  (u  conrtt  of  admiralty),  of 
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parti,  the  role  running  through  all  the  eases  being,  that  if 
the  common  law  can  give  Ml  redress,  that  alone 
takes  away  the  admiralty  jurisdiction. 

The  contract  of  bottomry,  though  sometimes  cited. 
as  an  instance  of  concurrent  jurisdiction,  served  only 
to  illustrate  this  rule;  for  if  executed  by  the  master 
the  only  remedy  was  by  proceeding  in  rem,  and  it 
was,  therefore,  exclusively  cognizable  in  the  admi- 
ralty, but  if  executed  by  the  owner,  it  became  a  per- 
sonal contract,  and  as  such  was  always  enforced  in 
the  courts  of  common  law,  like  the  contract  of 
respondentia,  which  though  as  much  a  maritime  con- 
tract as  bottomry,  gives  no  jurisdiction  to  the  admi- 
ralty either  in  rem  or  in  personam.  He  considered  the 
doctrine  that  the  admiralty  and  maritime  jurisdie- 

anita  on  marine  policies  of  insurance,  eotumrmtly  with  the  court* 
of  oommon  law,  i.  (.,  the  state  courts.  And  in  *  note  subjoined  to  the 
cue  (by  the  learned  judge  who  delivered  the  opinion,  it  is  presumed), 
It  is  slid,  "  there  can  be  no  possible  question  that  the  courts  of  common 
Uw  hive  acquired  a  concurrent  jurisdiction,  though  apon  the  prindpies 
of  the  ancient  oommon  law,  it  is  not  easy  to  traoe  »  legitimate  origin  to 
it."  2  Galllson,  476.  This  doctrine  of  a  concurrent  jurisdiction  between 
the  district  courts  us  courts  of  admiralty,  and  the  state  courts,  has  also 
received  the  solemn  sanction  of  the  courts  of  New  York.  In  the  case 
of  Halltt  t.  Jftwtmt  (14  Johnson,  273;  9.  C,  16  Johnson,  327),  and  of 
Ptrcival  t.  Hirkey  (13  Johnson,  257),  which  were  eases  of  marine  tort, 
the  admiralty  jurisdiction  of  the  district  courts  was  largely  and  ably 
discussed.  In  both  cases  it  was  strenuously  contended  that  the  state 
courts  had  no  jurisdiction.  The  question  in  both  ease*  was  examined 
and  decided  chiefly  npon  English  authorities.  In  the  first  ease  it  was 
held  that  the  state  court  had  no  jurisdiction,  because  the  question  pre- 
sented by  it  was  a  question  at  prist,  and  therefore  exclusively  cognizable 
In  the  admiralty.  In  the  second  case,  the  jurisdiction  of  the  state  court 
was  sustained,  npon  the  ground  that  the  oase,  though  of  admiralty 
jurisdiction,  and  therefore  cognisable  in  the  district  court  as  such, 
belonged  to  the  instanoe  and  not  to  the  prize  jurisdiction,  and  was  one, 
therefore,  of  which  from  its  nature,  according  to  the  English  decisions, 
the  oourts  of  oommon  law,  as  well  as  the  courts  of  admiralty,  might, 
and  in  mot  did,  exercise  jurisdiction.  See  Kent's  Commentaries,  vol.  I 
(3d  ed.),  p.  377,  note  c;  and  1  Story's  Commentaries  on  the  Constitu- 
tion of  the  U.  8.,  p.  683,  note. 
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tion,  vested  by  the  constitution  of  the  United  States,  cbap.il 
was  that  which  the  English  admiralty  possessed,  or 
pretended  to,  before  the  time  of  Richard  H,  as 
wholly  untenable  and  not  warranted  (as  was  sup- 
posed in  the  case  of  Be  Lovio  v.  JBoit),  by  the  early 
American  decisions,  .the  weight  of  authority  being 
against  it;  and  as  it  regarded  the  more  recent  de- 
cision in  the  case  of  De  Lovio  v.  JBoit,  it  was  in  direct 
conflict  with  a  decision  in  the  circuit  court  for  the 
sixth  circuit. 

It  was  admitted  by  Mr.  Justice  Johnson  that  there 
is  a  class  of  cases  which  may  at  first  view  appear  to 
maintain  the  doctrine  that  the  admiralty  possesses  a 
jurisdiction  in  personam.  The  cases  of  Mav/ro  v.  Al- 
meida (10  Wheat,  472),  and  Sweet  v.  Wolff  (3  Term 
Eep.,  323),  were  cases  of  this  description.  But  though 
the  proceeding  in  these  cases  was  in  form  in  personam, 
yet  they  were  cases  quasi,  and  in  substance  in  rem,  in 
which  the  admiralty  had  jurisdiction  of  the  principal 
question,  not  of  contracts,  but  marine  torts  and  prize 
causes,  or  their  incidents,  the  process  in  personam 
being  only  the  means  of  getting  possession  of  the 
res  svhjecta;  that  is  of  exercising  an  unquestionable 
jurisdiction  in  rem.  He  admitted,  also,  upon  the 
authority  of  the  St.  Jago  de  Cuba  (9  Wheat.,  409), 
that  in  a  case  where  a  hypothecation  would  have 
been  legal  and  valid,  the  claims  of  material  men  may 
be  satisfied  out  of  money  in  court. 

Mr.  Justice  Johnson,  in  conclusion,  scrutinized  the 
case  of  the  General  Smith  (4  Wheat.,  438),  which  has 
so  often  and  so  confidently  been  quoted  as  support- 
ing the  doctrine  that  the  admiralty  possesses  a  gene- 
ral jurisdiction  in  personam  and  in  rem,  of  suits  by 
material  men.  The  case  was  this:  The  vessel  was 
owned  in  Baltimore,  and  the  libelant  furnished  for 
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>AST1-  her  nee  various  articles  of  ship  chandlery  to  equip 
her  for  a  foreign  voyage.  The  hhel  set  forth  these 
facts,  and  prayed  the  usual  process  against  the  ship, 
and  that  she  should  be  sold  under  a  decree  of  the 
court,  to  pay  and  satisfy  the  libelant's  claim.  The 
district  court  ordered  the  ship  to  be  sold  and  decreed 
that  the  libelant  should  be  paid  out  of  the  proceeds. 
This  decree  was,  on  appeal,  affirmed  pro  forma,  in 
the  circuit  court,  and  came  before  the  supreme  court 
on  further  appeal. 

The  only  point  directly  in  judgment,  it  will  be 
seen,  was,  whether  a  suit  in  the  district  court,  as  a 
court  of  admiralty,  could  be  maintained  by  material 
men  against  a  domestic  ship,  in  a  state  where  the  local 
law  gave  no  specific  lien.  The  supreme  court  decided 
that  such  a  suit  could  not  be  maintained;  but  put  its 
decision  exclusively  upon  the  ground  that  the  com- 
mon law,  which  was  the  law  of  Maryland,  gave  no 
lien,1  and  the  ship  not  being  a  foreign  vessel,  the 

1  In  New  York  a  lien  is  given  by  statute,  in  favor  of  material  men  and 
shipwright*),  and  foe  wharfage  and  the  expenses  of  keeping  the  vessel  in 
port,  when  the  debt  amounts  to  fifty  dollars;  which  lien  may  be 
enforced  by  a  summary  proceeding  before  certain  judicial  officers  of  the 
state.  (2  Revised  Statutes,  493.)  And  in  the  case  of  Tkt  ihip  Robtrt 
Fulton  (1  Paine,  620),  it  wan  held  that  the  district  courts  In  this  state, 
M  courts  of  admiralty,  have  a  concurrent  jurisdiction  with  the  state 
conrts  to  enforce  this  lien ;  and  that  the  right  to  maintain  this  jurisdic- 
tion in  a  particular  case,  attaches  and  belongs  to  that  court  which  first 
exercises  it,  and  takes  possession  of  the  thing. 

Since  the  decision  in  the  case  of  the  Gmtrat  Smith,  the  Jurisdiction  of  the 
national  conrts  to  enforce  the  lien  of  a  material  man  given  by  a  state 
law  on  a  domestic  vessel,  has  become  firmly  established  by  a  series  of 
judicial  decisions.     Bee,  on  this  subject,  Conkling'i  Admiralty, 

This  jurisdiction  was  asserted,  as  well  in  rem  as  in  ptnanan,  by 
the  12th  of  the  rales  of  admiralty  practice,  prescribed  in  1B44  by  the 
supreme  court.  See  3  Howard,  or  Conkling's  Admiralty,  appendix. 
Bnt  in  1369,  the  rule  was  altered  so  sa  to  limit  the  jurisdiction  to  jiro- 
oess  tn  pc nonom,  unless  a  lien  was  also  given  by  the  maritime  law.  See 
Tht  Sttamtr  St.  Latarinci  (1  Blank's  S.  C.  Rep.,  G22),  where  the  reason* 
for  this  alteration  are  Stated  and  explained. 
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admiralty  law  gave  none.  The  court  took  occasion,  chap.ii. 
however,  to  state  its  views  of  the  admiralty  jurisdic- 
tion over  suits  of  this  nature  somewhat  at  large,  and 
laid  down  the  doctrine  that  "the  admiralty  rightfully 
possesses  a  general  jurisdiction  in  cases  of  material 
men,"  and  remarked  that  "if  this  had  been  a  suit  in 
personam,  there  would  not  have  been  any  hesitation 
in  sustaining  the  jurisdiction  of  the  district  court." 

It  then  proceeded  to  draw  a  distinction  between 
the  case  of  repairs  made,  and  necessaries  furnished, 
to  a  foreign  ship,  or  a  ship  in  a  port  of  the  state  to 
which  she  doea  not  belong,  in  which  case,  it  is  said, 
that  the  general  maritime  law,  following  the  civil 
law,  gives  the  party  a  lien  on  the  ship  itself  for  his 
security;  and  the  case  of  such  repairs  made  and 
necessaries  furnished  in  the  port  or  state  to  which 
the^hip  belongs,  in  which  case  the  municipal  law  of 
that  state  is  to  govern,  and  no  lien  is  implied,  unless 
it  is  recognized  by  that  law,  and  in  pursuance  of  this 
distinction,  as  already  stated,  reversed  the  judgment 
of  the  court  below.  To  the  correctness  of  this  de- 
cision of  the  question  directly  before  the  court,  it 
is  unnecessary  to  say,  Mr.  Justice  Johkson  fully 
assented.  But  he  denied,  unequivocally,  most  of  the 
other  doctrines  advanced  by  the  court,  and  summed 
up  what  he  considered  to  be  the  law  upon  the  sub- 
ject, in  the  following  propositions,  viz.: 

"That  in  case  of  contracts,  it  (the  admiralty)  has 
no  jurisdiction  at  all  in  personam,  except  as  incident 
to  its  jurisdiction  in  rem. 

"That  with  regard  to  the  contracts  of  shipwrights 
and  material  men  in  her  home  port,  the  vessel  can- 
not be  subjected,  unless  by  express  hypothecation  by. 
the  owner.  ' 

"  That  on  her  voyage,  and  where  the  master  is  des- 
titute of  other  means  of  raising  the  necessary  funds, 
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she  may  be  so  subjected  by  the  master,  but  it  must 
be  by  actual  hypothecation. 

"But  when  the  ship  has  been  sold  for  other  claims, 
and  the  money  is  in  the  registry,  so  that  the  master 
no  longer  has  it  in  his  power  to  raise  money  on  her 
bottom  to  satisfy  demands  which  have  been  legally 
incurred,  cases  may  arise  in  which  the  claims  of  mate- 
rial men  and  shipwrights,  and  of  the  master  himself, 
may  be  sustained  without  actual  hypothecation." 

From  this  brief  analysis  of  the  opinion  of  Mr. 
Justice  Johnson,  it  is  obvious  that,  in  his  judgment, 
the  grant  of  admiralty  and  maritime  jurisdiction  in 
the  constitution  and  judicial  act,  ought  to  be  con- 
strued by  reference  to  the  acknowledged  limits  of 
that  jurisdiction  in  England  at  the  time  when  the 
constitution  was  framed. 

The  late  Mr.  Justice  Baldwin,  soon  after  his 
appointment,  took  occasion,  in  the  circuit  court, 
also,  very  emphatically,  to  declare  his  unqualified 
dissent  from  the  doctrines  of  the  case  of  Be  Lovio  v. 
Bait,  relying  for  their  refutation,  likewise,  on  the 
decisions  of  the  English  common  law  courts.1 

1  Since  the  dates  hers  referred  to,  the  admiralty  jurisdiction  hu,  by  ■ 
series  of  decisions  of  the  supreme  court,  as  we  shall  presently  see,  been 
carried  far  beyond  the  limits  originally  insisted  on  by  its  advocates. 
Justices  Johsbos  and  Baldwib  long  since  made  their  Anal  exit  from  the 
field  of  controversy ;  but  Mr.  Justioe  DasiBLS,  who  survived  them  many 
years,  continued  to  the  end  of  his  life,  steadfastly  to  resist  what  be 
denominated  "the  silent  and  stealing  progress  of  the  admiralty  In 
acquiring  jurisdiction  to  which  it  has  no  pretensions."  And  Mr.  Justice 
Cshpisell,  after  acquiescing  in  the  antecedent  decisions  of  the  court,  fn 
deferenoe.  In  some  instances,  as  be  informs  ua  in  the  case  of  Jaduon  tt 
at.  v.  Tht  Stsamhoat  Magnolia  (2D  Howard,  296),  to  the  principle  of 
Mori  dtcuii,  at  length,  in  an  ingenious  and  plansible  argument  declared 
his  dissent  from  the  judgment  of  the  court  in  that  case,  asserting  juris- 
diction in  a  canse  of  collision  arising  on  the  Alabama  river,  two  hun- 
dred miles  above  tide  water,  and  within  the  body  of  a  county.  He  re- 
sorted, as  usual,  with  the  adversaries  of  the  admiralty  jnriadiotion,  to  the 
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But  these  decisions,  made  in  the  course  of  a  long  chap.  11 
and  bitter  contest  with  the  high  court  of  admiralty, 
have  at  length  ceased  to  trammel  the  independence 
and  obscure  the  judgments  of  American  judges. 
After  having  been  in  several  instances,  virtually  dis- 
regarded, their  authority  as  a  test  of  the  extent  of 
the  admiralty  jurisdiction  of  our  courts,  was,  at 
length,  unequivocally  denied  by  the  supreme  court 
in  the  case  of  Smith  et  al.  v.  Canary  (1  Howard,  28); 
and  the  doctrine  of  that  case  has  been  distinctly 
reiterated  in  the  case  of  The  New  Jersey  Steam  Nav- 
igation Company  v.  The  Merchants'  Sank  of  Boston 
(7  Howard,  344);  and  again  in  the  case  of  Rich  et  al. 
v.  Lambert,  12  id. ,  347.  It  may  now,  therefore,  be  said,  subjects  t 
in  general,  that  the  admiralty  jurisdiction  of  the  ^rait/ 
United  States,  extends  to  all  contracts,  claims  and  ifthedS 
services,  essentially  maritime;  among  which  are  bot-  oiSn™."" 
tomry  bonds,  contracts  of  affreightment,  including 
charter-parties,  and  quasi  contracts  respecting  aver- 
ages, contributions  and  jettisons,  and  contracts  for 
the  conveyance  of  passengers,  pilotage  on  the  high 
seas,  wharfage,  agreements  of  consortsbip,  surveys  of 
vessels  damaged  by  the  perils  of  the  seas,  the  claims 
of  material  men  and  others,  for  the  repair  and  outfit 
of  ships  belonging  to  foreign  nations,  or  to  other  states, 
and  mariners'  wages;  and  also  to  civil  marine  torts 
and  injuries;  among  which  are  assaults  or  other  per- 
sonal injuries,  collisions,  spoliation  and  damage,  con-  - 
sisting  of  illegal  seizures,  or  other  depredations  on 
property,  illegal  dispossession,  or  withholding  posses- 
sion from  the  owners  of  ships,  commonly  called 
possessory  suite,  disagreement  among  part  owners  as 
to  the  employment  of  ships,  cases  of  seizure  under 

bii toij  of  English  jurisprudence  for  rapport ;  bat  in  a  cue  decided  on  • 
liter  dsy  of  the  same  term,  Mr.  Chief  Justice  Taskt  took  ocoaeion  to  assert 
and  demonstrate  the  infirmity  of  any  argument  drawn  from  tint  souroe. 
Taylor  tt  al.  t.  Carryl,  20  Howard,  SS3. 
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pabti.  municipal  authority,  for  supposed  breaches  of  revenue, 
owhat  or  other  prohibitory  laws,  and  cases  of  salvage1, 
ctanda.  There  remained,  however,  another  point  to  be  de- 
termined, and  it  has  proved  a  very  fruitful  source  of 
controversy.  To  constitute  a  maritime  contract  cog- 
nizable in  admiralty,  it  is  indispensable  that  it  should 
relate  to  commerce  carried  on  by  water ;  and  to  render 
a  tortious  act  thus  cognizable  it  must  be  shown  to 
have  been  committed,  or  at  least  begun,  on  water. 
But  all  waters  are  not  comprehended  within  the  admi- 
ralty jurisdiction;  and  it  accordingly  became  neces- 
sary to  determine  to  what  waters  it  extend.  That,  in 
addition  to  the  open  sea,  it  comprised  waters  extend- 
ing inland,  not  within  the  body  of  a  county,  was,  of 
course,  undeniable ;  while,  on  the  other  hand,  it  was,  at 
first,  tacitly  admitted  that  it  did  not  extend  to  inland 
waters  having  no  navigable  communication  with  the 
ocean.  But  how  was  it  with  navigable  rivers  flowing 
into  the  ocean?  This  question  was,  for  the  first  time, 
brought  distinctly  under  the  consideration  of  the 
supreme  court,  in  the  case  of  The  Thomas  Jefferson, 
which  was  a  suit  in  admiralty  for  a  seaman's  wages 
earned  above  tide  water,  on  the  river  Mississippi.  * 
The  decision  of  the  court  was  that  the  admiralty 
jurisdiction  extended  up  such  rivers  as  far  as  the  . 
flow  and  ebb  of  tide,  and  no  further,  and  it  was 
accordingly  held  that  the  suit  could  not  be  maintained. 
This  rule  was  persistently  adhered  to  for  more  than 
a  quarter  of  a  century.'  In  one  of  the  cases  just  cited, 
however,  (that  of  Waring  v.  Clark,  a  cause  of  collision 
originating  far  up  the  river  Mississippi,)  it  was  ob- 
jected that  the  place  where  the  collision  happened 

1  See  an  admirably  reasoned  assay  on  the  extent  of  the  admiralty  and 
maritime  jurisdiction  ot  the  courts  of  the  United  States,  by  the  learned 
and  distinguished  judge  of  the  district  of  Maine,  appended  to  the  case  of 
The  Bwttf-tM,  Dimes,  93.  '  10  Wheat. ,  428. 

'  Paroux  v.  Hovurd,  7  Petora,  624 ;   Orlttm*  t.  jrVoiiw,  11  Peters,  175  ; 
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was  within  the  body  of  a  county,  and  the  jurisdiction  chap.ii. 
was  denied  on  that  ground.  The  objection  was  ^T^™ 
overruled  by  the  court,  and  this  decision  has  been  ^omi" 
reiterated  in  subsequent  cases.1 

Upon  this  footing  stood  the  subject  of  the  admiralty  D*eU™d1 
jurisdiction  in  1851,  when  in  a  case  of  collision  origi-  "J?*""1 
nating  on  Lake  Ontario,  and  instituted  under  the  act 
of  February  26,  1845,  ch.  20,'  the  supreme  court  saw 
fit  to  subject  this  much  contested  branch  of  jurisdic- 
tion, as  far  as  it  depended  on  locality,  to  a  rigorous 
re-examination.  The  scrutiny  resulted  in  the  con- 
viction that  its  limitation  to  tide  water  was  in  itself 
unreasonable  and  inconvenient,  and  was  neither 
enjoined  nor  warranted  by  a  just  interpretation  of 
the  constitution,  and  the  prior  decisions  of  the  court, 
in  conflict  with  this  conclusion,  were  accordingly 
solemnly  overruled.  Mr.  Justice  Dashos,  alone,  of 
the  eight  judges  present,  dissenting.3 

The  doctrine  of  this  case  has  been  steadily  main- 
tained and  unsparingly  applied  by  the  supreme  court 
in  the  numerous  cases  that  have  since  been  brought 
under  its  consideration.1 

Waring  v.  Clark,  S  Howard,  441 ;  Nits  Jinty  Navigation  Company  v. 
MtrtkanU'  Bank,  6  Howard,  344. 

'Seen*  Comm«r«,  1  Bluok'd  B.  C.B.,674.  ■  Vidi,tupra,  v.  222. 

1  Tht  Gtnetie  Chit/,  12  Howard,  443. 

4.FV«(*Y.iJ»U,12Howard,46e;  Tht  Magnolia,  20  Howard,  29fl ;  Tkt 
Niagara,  31  Howard,  T ;  Slnrgti  v.  Clongk,  21  Howard,  451 ;  Allen  v.  Nik- 
btrry,  21  Howard, 244 ;  ThtBrig.  Gen.  R. H.  Stoka, 22 Howard, 48 ;  Pitrct 
t. Pagi, 24 Howard, 228 ;  Thi  Commerce,  1  Black,  674.  This.lastwaaaoase 
of  collision  originating  on  the  Hudson  river  In  New  York,  and  the  ooart 
expressly  decided  that  to  bring  such  a  oose  within  the  admiralty  jarts- 
dlu Hon,  it  U  not  necessary  to  show  that  either  of  the  Teasels  was  engaged 
in  foreign  iiomraerce,  or  oommeroe  between  the  states.  It  ought,  there- 
fore, doubtless,  to  be  considered  as  overruling  the  previous  decision  in 
Tht  Goliah  (21  Howard,  24S),  where  it  was  held  that  a  Bait  in  admiralty 
could  not  be  maintained  for  supplies  furnished  to  a  steamer  navigating 
the  river  Sacramento  in  California,  because  she  was  engaged  in  trade 
exclusively  within  the  State  of  California ;  and  the  deoree  of  the  district 
court,  in  favor  of  the  libelant,  was  reversed  on  this  ground.    The  oose 
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paet  i.  rphe  principle,  as  explained  and  illustrated  in  these 
cases,  is,  that  the  admiralty  jurisdiction,  as  a  branch 
of  the  judicial  power  conferred  by  the  constitution, 
subject,  however,  to  such  restrictions  as  congress  may 
see  fit  to  impose,  extends  to  all  navigable  waters 
whether  salt  or  fresh,  whether  tide  waters  or  not, 
and  wherever  situated,  which  are  subservient  to  the 
purposes  of  commercial  intercourse. 

of  AlUn  v.  Newberry  (21  How,  244),  had  been  previously  decided  at  the 
aame  term.  It  arose  under  the  not  of  26th  February,  1845,  and  was  founded 
on  a  contract  of  affreightment  for  the  transportation  of  goods  on  Lake 
Michigan.  In  this  ease  it  was  very  properly  held  that  the  admiralty 
jurisdiction  of  oases  arising  on  the  great  lakes  and  their  connecting 
waters,  was  limited  to  Teasels  employed  in  oommeroe  between  ports  or 
places  in  different  states  or  territories,  for  such  is  the  express  language 
of  the  cot.  Bnt  the  oonrt  saw  fit,  it  seems,  to  engraft  another  limitation 
on  this  jurisdiction,  by  restricting  it,  in  oases  of  affreightment,  to  con- 
tracts for  the  conveyance  of  goods  from  a  port  in  one  state  to  a  port  in 
another  state — a  restriction  for  which  the  act  furnishes  no  warrant.  The 
same  judge  who  had  pronounced  the  judgment  of  the  court  in  this  oase, 
delivered  the  opinion  of  the  court,  also  in  The  Goliah,  and,  referring  to 
the  decision  in  Allen  v.  Newberry,  he  observes  that  the  restriction  im- 
posed by  the  act  of  184E,  "  was  regarded  by  the  oonrt  as  but  declaratory 
of  the  law,  and  that  it  existed  independently  of  that  statute."  But  in 
The  Commerce,  as  we  have  seen,  this  is  expressly  denied.  It  Is  true  this 
was  a  case  of  tort,  and  The  Goliah  was  a  case  of  contract ;  but  it  is  hardly 
to  be  imagined  that  the  Jurisdiction  was  supposed  to  be  affected  by  this 
difference,  for  there  is  not  the  slightest  warrant  for  such  a  supposition 
in  any  sound  principle  of  law  applicable  to  the  subject,  nor  in  any  ante- 
cedent decision  of  the  court.  It  seems  very  clear,  therefore,  that  the 
decision  in  The  Goliah  is  overruled  by  that  in  The  Commerce.  The 
truth  is,  the  notion  that  the  admiralty  jurisdiction  is  in  any  respect 
dependent  on  the  power  to  regulate  oommeroe,  is  a  bald  fallacy.  The 
admiralty  jurisdiction,  like  the  powerto  regulate  commerce,  is  given  by 
the  constitution,  each  independently  of  the  other.  They  are  kindred 
subjects,  however,  and  congress  In  exercising  its  authority  over  one  of 
them,  ought,  undoubtedly,  not  to  lose  sight  of  the  other.  If  the  Interests 
of  oommeroe  require  the  imposition  of  new  limitations  upon  the  admi- 
ralty jurisdiction,  congress  should  impose  them ;  bnt  the  courts  have 
no  such  discretionary  authority.  There  has  been  a  great  deal  of  specu- 
lation of  latter  years,  relative  to  maritime  liens,  which,  I  take  leave,  with 
deference,  to  say,  is  less  suitable  on  the  bench  of  a  judicial  tribunal  than 
in  a  legislative  haU. 
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The  particular  question  before  the  court  in  the  case  chap.ii. 
of  The  Genesee  Chief,  was,  whether  congress  had  &•■** 
authority  to  pass  the  act  of  1845.  It  seemed  clear  }*&,  eh', 
upon  the  face  of  the  act  that  it  had  been  carefully 
framed  with  reference  to  the  law  as  then  understood, 
excluding  the  admiralty  jurisdiction  from  all  other 
than  tide  waters,  and,  consequently,  that  congress 
could  not  have  intended  to  extend  it  to  the  lakes ; 
but  that  under  a  mistaken  view  of  the  subject,  it  was 
designed,  in  virtue  of  the  power  to  regulate  commerce 
among  the  several  states,  to  apply  the  admiralty 
forms  of  procedure  and  the  rules  of  the  maritime 
law  to  the  cases  described  in  the  act,  saving  to  both 
parties  the  right  of  trial  by  jury.  Bnt  the  supreme 
court  seeing  that  the  act  could  not  be  upheld  as  an 
exercise  of  the  power  to  regulate  commerce,  proceeded 
to  inquire  whether  it  might  not  be  held  valid  as  an 
act  to  enlarge  the  admiralty  jurisdiction  of  the  dis- 
trict courts;  and  having,  as  already  stated,  arrived  at 
the  conclusion  that  the  constitution  admitted  of  its 
extension  to  inland  waters,  the  court  held  the  act 
constitutional  on  that  ground.  Under  the  authority 
of  this  decision,  a  limited  admiralty  jurisdiction  has 
accordingly,  ever  since,  been  freely  exercised  by  the 
courts  for  the  several  judicial  districts  bordering  on 
the  great  lakes  and  the  straits  connecting  them;  as 
the  admiralty  jurisdiction,  untrammeled  by  the  res- 
trictions imposed  by  this  act,  has  been,  on  navigable 
rivers  elsewhere,  throughout  the  Union.1 

"Touching  the  true  character  of  the  act  of  1845,  see  further,  Coup- 
ling's Admiralty,  2d  ed.,  vol.  1,  p.  7-16.  I  hare  met  with  nothing  in 
the  reports  of  judicial  decisions  more  surprising  and  unaccountable  m  the 
assumption  by  the  supreme  court  in  Tht  Omni  Chitf,  and  in  the 
subsequent  case  of  Tht  Magnolia  (20  Howard,  286,  800),  that  the  admi- 
ralty jurisdiction  was  exploded  from  the  great  lakes  by  the  terms  of  the 
9th  section  of  the  judiciary  act.  The  language  of  the  act  is :  "  and  shall 
also  hare  occlusive  original  cognizance  of  all  civil  oanses  of  admiralty 
and  maritime  Jurisdiction,  including  all  ■eixures  under  laws  of  impost, 
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parti.  It  is  an  important  role  in  regard  to  all  admiralty 
1™**°*  cases,  that  an  appeal  suspends  the  sentence  alto- 
i  n  act    eether,  and  that  the  cause  is  to  be  heard  and  decided 

wading  an   ° 

ppeal-  in  the  appellate  court,  according  to  the  existing  law, 
as  if  no  sentence  had  been  pronounced.  If,  there- 
fore, the  law  under  which  a  sentence  of  condemna- 
tion was  pronounced  is  repealed,  after  the  sentence 
in  the  court  below,  and  before  final  sentence  in  the 
appellate  court,  no  sentence  of  condemnation  can  be 
pronounced,  but  the  decree  of  the  court  below,  al- 
though correct  when  made,  must  be  reversed.  YeoUm 
et  al.  v.  The  United  States,  5  Oranch,  281 ;  The  United 
States  v.  Preston,  3  Peters,  57. 
tight*  of  A  foreign  consul  has  a  right  to  institute  a  proceed- 
™*X«    ing  or  to  interpose  a  claim  in  the  admiralty  in  a  case 

navigation  or  trade  of  the  United  States,  where  the  seizures  are  made, 
on  waters  which  are  navigable  from  the  sea  by  vessels  of  ten  or  more 
tans  harden,  within  their  respective  districts  as  well  as  upon  toe  high 
■eu."  Act  of  24th  September,  1789,  ch,  20,  %  9  :  1  Stat,  at  Large,  p.  76. 
I  can  trace  this  novel  assumption  to  nothing,  unless  it  be  to  the  latter 
olause  of  the  provision  above  recited,  "  including  all  "seizures  •  •  * 
where  the  seizures  are  made,"  &o.  But  this  olanse  refers  exclusively  to 
municipal  seizures  under  laws  of  impost,  So.,  and  has  no  relation  what- 
ever to  suits  bj  private  persons.  No  itizvrt  is  made  anywhere  In  inch 
■  suits.    As  to  them  the  Jurisdiction  conferred  on  the  district  courts  by 

the  9th  section  of  the  judiciary  act  is  exactly  co-extensive  with  that 
conferred  by  the  constitution ;  and  this  having  been  adjudged  to  extend 
to  Inland  waters,  it  follows  that  the  district  courts  were  already  invested 
with  it  when  the  act  of  1B45  was  passed.  The  jurisdiction  described  in 
this  act  accordingly  thus  becomes  a  senseless  anomaly.  A  considerable 
proportion  of  the  proper  civil  Jurisdiction  is  not  embraced  by  it,  and  the 
criminal  and  prise  jurisdictions  are  absolutely  excluded.  The  only 
Imaginable  necessity  there  Is  for  an  act  of  congress  respecting  inland 
waters,  is  for  the  purpose  of  placing  revenue  or  other  municipal  seizures, 
made  on  such  waters,  upon  the  same  footing  as  snoh  seizures  made  on 
waters  navigable  from  the  ocean  are  placed,  by  the  Judiciary  act,  and 
this  is  what  the  act  of  1845  does  not  accomplish.  Its  only  effect  is 
to  restrict  instead  of  enlarging  the  admiralty  powers  of  the  district  court* 
conferred  by  the  judiciary  act,  with  respect  to  cases  arising  on  the  lakes, 
by  limiting  those  powers  to  the  cases  specified  in  the  act  Can  it  be 
doubted  that  it  ought  to  be  repealed  T 
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involving  the  rights  of  his  fellow-citizens  without  a  chat.ii. 
special  authority  from  those  for  whose  benefit  he 
acts ;  and  he  may  do  so  in  behalf  of  subjects  unknown 
of  bis  nation.  Bat  he  cannot  receive  actual  restitu- 
tion of  the  thing  in  controversy  without  such  special 
authority;  nor  can  restitution  be  decreed  without 
proof  of  the  individual  proprietary  interest.  The  BeUo 
Corrunes,  6  Wheat.,  152;  The  Antelope,  10  Wheat., 
66  j  The  London  Packet,  1  Mason,  14. 
3.  As  courts  of  common  law  jurisdiction,  the  district  common 

law  iuris- 
COUTtS  pOSSeSS  I  dictum. 

First.  Exclusive  original  cognizance  of  all  seizures  SeUnret. 
on  land  or  on  waters  not  navigable  from  the  ocean 
by  boats  of  ten  or  more  tons  burden,  made  under  the 
laws  of  the  United  States. 

In  regard  to  seizures  of  this  description,  the  juris- 
diction of  the  district  courts  corresponds  with  that 
of  the  court  of  exchequer  in  England.  The  proceed- 
ings, as  iu  that  court,  are  instituted  by. information 
in  rem,  and  the  trial  of  issues  of  fact  is  by  jury.1 
This  distinction  between  the  two  classes  of  seizures, 
specified  in  the  judicial  act,  was  first  authoritatively 
recognized  in  the  case  of  The  United  States  v.  The 
Schooner  Betsey  et  al.  (4  Oranch,  443),. and  was  subse- 
quently fully  explained  and  definitively  established 
in  the  case  of  The  Sarah,  8  Wheat,  391. 

Second.  Exclusive  original  jurisdiction,  with  some  proaitim 
exceptions,*  of  suits  for  penalties  and  forfeitures  met.° 
incurred  under  the  laws  of  the  United  States. 

Under  the  various  prohibitory  statutes  of  the  Uni-  what 
ted  States  denouncing  penalties,  forfeitures  and  fines,  STdeamed 
though  in  different  forms  of  language,  it  is  not 
always  easy  to  decide  whether  the  case  belongs  to 
the  head  of  civil  jurisdiction,  and  is  therefore  exclu- 

1  Sae,  pott,  Practice  in  cues  of  neizore.  > 

*  See,  anti,  Jurisdiction  of  the  Circuit  Courts. 
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»ti.  sively  cognizable  by  action  of  debt  or  information  of 
debt  in  the  district  courts ;  or  of  criminal  jurisdiction, 
and,  therefore,  cognizable  also  in  the  circuit  courts. 
A  question  of  this  nature  arose  in  the  case  of  T  he 
United  States  v.  Mann,  1  Gallison,  3  and  177.  It  was 
a  criminal  information  in  the  circuit  court  for  an 
alleged  violation  of  the  first  section  of  an  act  of 
January  9,  1809  (one  of  the  embargo  acts),  the 
language  of  which  (applicable  to  this  question),  is  as 
follows:  "The  offenders,  their  aiders  and  abettors, 
shall,  upon  conviction,  be  adjudged  guilty  of  a  high 
misdemeanor  and  fined  a  sum  by  the  court  before 
which  a  conviction  is  had,  equal  to  four  times  the 
value,"  &c 

The  12th  section  declares  that  all  penalties  and 
forfeitures  incurred  by  force  of  the  act,  unless  therein 
otherwise  before  directed,  may  be  prosecuted,  sued  for 
and  recovered  by  action  of  debt,  or  by  indictment  or 
information.  It  was  held,  that  the  first  section  in 
itself  considered,  created  an  offense  punishable  crimi- 
naliter  and  cognizable  in  the  circuit  court:  and  that 
admitting  it  to  fall  within  the  description  of  "penalty 
and  forfeiture"  in  the  12th  section,  it  was  also  within 
the  exception  of  cases  "otherwise"  provided  for. 

The  language  of  the  first  section  was  considered 
as  clearly  indicating  a  criminal  offense.  It  speaks  of 
the  conviction  of  the  offender;  the  illegal  act  is  to 
be  adjudged  a  high  misdemeanor;  and  the  punishment 
prescribed  is  a  fine  to  be  imposed  by  the  court.  It 
was  supposed  also  that  the  question  had  been  indi- 
rectly settled  by  the  supreme  court  of  the  United 
States,  in  the  case  of  The  United  States  v.  Tyler,  7 
Oranch,  285. 

i  by  Third.  The  district  courts  are  invested  with  juris- 
diction concurrently  with  the  courts  of  the  several 
states  and  the  circuit  courts,  of  all  causes  where  an 
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oiwn  sues  for  a  tort  only  in  violation  of  the  laws  of  chap.ii. 
nations,  or  a  treaty  of  the   United  States.    But  in 
regard  to  this  head  of  jurisdiction,  I  have  not  met 
with  any  judicial  decision. 
Fourth.  These  courts  possess  jurisdiction,  concur-  Sntobro* 

...       -       «t_  ^      11  -a.  .  •»  behalf  of 

rently  in  like  manner,  of  all  suits  at  common  law,  the  United 

*  Statu. 

where  the  United  States,  or  an  officer  thereof,  sues 
under  the  authority  of  an  act  of  congress.1  The 
most  important  suits,  and  those  of  the  most  frequent 
occurrence,  of  this  nature,  are  suits  against  delin- 
quent officers,  and  upon  bonds  for  duties. 

The  judicial  decisions  relative  to  this  head  of  juris- 
diction have  already  been  stated  in  treating  of  the 
jurisdiction  of  the  circuit  courts. 

Fifth.  The  only  remaining  class  of  cases  over  Sniu 
which  the  9th  section  of  the  judicial  act  confers  «Mh 
jurisdiction  upon  the  district  courts  is  that  of  all 
suits  against  consuls,  or  vice-consuls,  except  of  crimi- 
nal prosecutions,  where  the  punishment  may  exceed 
the  specified  degree.  This  jurisdiction  is  declared  to 
be  exclusive  of  the  state  courts.  The  terms  by  which 
it  is  delegated,  it  will  be  observed,  embrace  both 
criminal  and  civil  suits.  And  by  the  11th  section  of 
the  judicial  act,  it  is  declared  that  the  circuit  courts 
"shall  have  exclusive  cognizance  of  all  crimes  and 
offenses  cognizable  under  the  authority  of  the  Uni- 
ted States,  except  where  this  act  otherwise  provides, 
or  the  laws  of  the  United  States  shall  otherwise 
direct,  and  concurrent  jurisdiction  with  the  district 
courts  of  the  crimes  and  offenses  cognizable  therein." 
The  effect  of  these  two  provisions  construed  inde- 
pendently of  the  constitution,  and  of  the  13th  sec- 

1  We  have  already  Been,  however,  that  of  suits  founded  upon  seiinrei 
on  land,  and  for  penalties  and  forfeitures  (whton  are  also  suits  at  com- 
mon law,  where  the  United  States  sue),  the  jurisdiction  of  the  distriot 
courts  ia  exolnsive. 
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Ti-  tion  of  the  judicial  act,  would  obviously  be  to  confer 
on  the  district  courts  exclusive  jurisdiction  of  all 
civil  suits  against  consuls,  and  vice-consuls,  and 
upon  the  district  courts  and  circuit  courts  conjointly, 
exclusive  jurisdiction  of  all  offenses  committed  by 
these  functionaries.  But  the  constitution  (art.  1,  §2), 
provides  that,  "the  supreme  court  shall  have  original 
jurisdiction  in  all  cases  affecting  ambassadors,  and 
other  public  .ministers  and  consuls;"  and  the  13th 
section  of  the  judicial  act  declares  that  the  supreme 
court  shall  have  "original  but  not  exclusive  jurisdic- 
tion" in  all  suits  in  which  "a  consul  or  vice-consul 
shall  be  a  party."  The  ninth  and  eleventh  sections 
must,  therefore,  be  construed  in  subordination  to 
these  provisions;  and  the  jurisdiction  of  the  district 
and  circuit  courts  conferred  by  these  sections,  is  thus 
rendered  concurrent  with  that  of  the  supreme  court. 
And  such  seems  to  have  been  the  view  of  the  sub- 
ject taken  by  the  circuit  court  of  the  United  States 
for  the  district  of  Pennsylvania,  in  the  case  of  The 
United  States  v.  lianara,  2  Dallas,  297. 
T  4.  As  courts  of  «juity,  the  jurisdiction  of  the  district 

"*  courts,  is,  as  we  have  seen,  exceedingly  limited,1 
insomuch  that  it  has  often  been  said  in  general  terms 
that  they  have  no  equity  jurisdiction.  Indeed,  before 
the  act  of  May  15,  1820,  inferring  equity  jurisdic- 
tion in  a  particular  case,1  this  was  strictly  true, 
because  the  general  authority  that  had  been  conferred 
upon  the  district  judge,3  to  grant  injunctions  where 
the  party  has  not  had  sufficient  time  to  apply  to  the 
circuit  court,  and  which  when  granted,  are  to  con- 
tinue only  until  the  next  succeeding  session  of  the 

1  Th»t  ia  to  e*7,  of  those  not  invested  with  the  original  jurisdiction  of 
the  circuit  courts ;  of  which  see,  pott. 
'  Vidt,  npra,  p.  219. 

"  Vidt,  mpra,  p.  217. 
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circuit  court,  (unless  longer  continued  by  order  of  that  chapji. 
court),1  amounts  to  nothing  more  than  a  power  to  do 
a  particular  act  auxiliary  to  the  jurisdiction  of  the 
circuit  courts.  In  fact,  this  power  is  to  be  considered  , 
as  conferred  upon  the  district  judge  rather  in  his 
capacity  as  a  member  of  the  circuit  court,  than  as  the 
judge  of  the  district  court;  and  being  exercised  in 
suits  prosecuted  in  the  circuit  court,  the  injunction, 
of  course,  issues  from  that  court.  The  only  decision 
I  have  met  with  relative  to  this  authority,  is  in  the 
case  of  Parker  v.  The  Judges  of  the  Circuit  Court  of 
Maryland,  12  Wheat,  661. 

In  that  case  several  sessions  of  the  circuit  court 
had  elapsed  after  the  injunction  was  granted  by  the 
district  judge.  No  order  had  been  made  at  the  next 
succeding  term  for  its  continuance;  but  two  succes- 
sive motions  had  been  made  at  subsequent  sessions, 
to  dissolve  the  injunction,  which  motions  were  denied. 
The  question  was,  whether  the  injunction  was  to  be 
considered  as  still  in  force ;  and  it  was  held,  that  as 
it  had  obviously  been  regarded  and  treated  by  the 
circuit  court  as  subsisting  and  valid,  and  as,  in  refus- 
ing to  dissolve  it,  the  court  had  expressly  declared 
its  opinion  in  favor  of  its  justice  and  propriety,  it 
ought  to  be  regarded  as  having  been  virtually  con- 
tinued or  renewed. 

Of  the  district  courts  invested  with  extraordinary 
jurisdiction. 
District  courts  invested  with  all  the  original  juris- 
diction of  the  circuit  courts,  superadded  to  their  own 
proper  powers,  are  coeval  with  our  national  judicial 
system,  having  been  established  by  the  judicial  act 
of  1789,  in  the  then  secluded  districts  of  Maine, 
forming  a  part  of  Massachusetts,  and  of  Kentucky, 

1  These  limitations  in  nppoMd  no  longer  to  exist.     Vidt,  ntpra,  p.  217. 
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pabti.  being  a  part  of  Virginia.  More  than  a  score  of 
acts  have  since,  from  time  to  time,  been  passed  for 
the  purpose  either  of  giving  or  taking  away  this 
extraordinary  jurisdiction ;  and  at  the  dates  of  the 
former  editions  of  this  work,  the  courts  of  this  des- 
cription were  so  numerous  as  for  this  and  other 
reasons,  to  require  a  somewhat  extended  notice.  I 
propose  now  to  dispose  of  them  very  summarily. 

These  courts  were  devised  to  supply  the  want  of 
circuit  courts  in  those  districts  for  which  it  was  not 
deemed  expedient  to  provide  them.  But  by  two 
recent  acts  of  congress,  all  the  judicial  districts  of 
the  United  States  have  been  comprised  within  the 
ten  circuits  formed  by  those  acts,  and  a  circuit  court 
has  been  established  in  each  of  them.  The  first  of 
these  acts  is  that  of  July  15, 1862  (eh.  78:  12  Stat 
at  Large,  576),  which  includes  all  the  districts  except 
those  of  California  and  Oregon;  and  the  second  is 
that  of  March  3,  1863  (ch.  100:  12  Stat,  at  Large, 
794),  which  increases  the  judges  of  the  supreme  court 
from  nine  to  ten,  and  constitutes  the  districts  of 
California  and  Oregon  the  tenth  circuit.  This  act 
expressly  repeals  all  prior  acts  conferring  circuit 
court  powers  on  the  district  courts  in  these  two 
states,  and  the  former  act  repeals,  in  terms,  all  laws 
giving  such  powers  to  the  courts  for  the  districts 
of  Texas,  Florida,  Wisconsin,  Minnesota,  Iowa  and 
Kansas ;  hut  it  is  silent  in  this  particular  with  respect 
to  the  courts  for  the  districts  of  Western  Virginia, 
the  northern  and  middle  districts  of  Alabama,  the 
northern  district  of  Mississippi,  the  western  district 
of  Louisiana,  the  northern  district  of  Georgia,  and 
when  sitting  at  Greenville,  South  Carolina,  all  of 
which,  I  believe,  were  invested  with  the  powers  of 
a  circuit  court.  It  is  pertinent  to  add,  moreover, 
that  the  act  of  March  3, 1837  (5  Stat,  at  Large,  176), 
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passed,  like  the  above-mentioned  act  of  1862,  for  chap.ii 
the  purpose  of  re-arranging  the  districts  into  circuits, 
also  expressly  repealed  all  prior  acts  investing  the 
courts  of  the  districts  by  the  act  brought  for  the  first 
time  into  the  circuits  of  their  extraordinary  powers. 
It  seems  difficult,  therefore,  to  account  for  the  omis- 
sion in  the  act  of  1862,  and  the  omission  may  inspire 
doubts  as  to  its  legal  consequences.  It  appears  to  be 
improbable  that  congress  designed  to  leave  the  courts 
for  the  six  districts  above-mentioned  in  possession 
of  their  extraordinary  jurisdiction;  and  the  suppo- 
sition of  an  assumption  by  congress  that  the  intro- 
duction of  circuit  courts  into  those  districts  would, 
by  implication,  deprive  the  district  courts  of  this  juris- 
diction, seems  still  more  objectionable,  because  such 
a  supposition  would  impute  to  congress  gross  incon- 
sistency. The  most  probable  explanation  seems  to 
be  that  the  fact  of  the  possession  by  these  courts  of 
their  extraordinary  jurisdiction  was  overlooked.  But 
be  the  omission  intentional  or  accidental,  the  ques- 
tion arises  whether  or  not  the  courts  concerned  have 
in  fact  been  divested  of  this  jurisdiction — a  question 
which  it  may  require  an  authoritative  judicial  de- 
cision to  determine.  The  co-existence  in  the  same 
district,  of  a  circuit  court  and  a  district  court  having 
the  powers  of  a  circuit  court,  is  not  an  absurdity, 
nor  is  it  without  precedent.  By  the  act  of  1857, 
above  cited,  the  district  court  of  Western  Virginia, 
which  had  long  been  invested  with  circuit  court 
powers,  was  expressly  deprived  of  them,  and  at  the 
next  session  of  congress  (see  5  Stat,  at  Large,  215), 
these  powers  were  restored,  by  the  simple  repeal  of 
so  much  of  the  act  of  the  year  before,  as  repealed 
the  prior  act  by  which  they  have  been  conferred. 
In  this  predicament  stands  the  question  in  point  of 
legislation;  and  the  learned  reader  will  probably 
34 
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fabti.  discover  in  it,  satisfactory  reasons  for  concluding 
that  the  courts  in  question  are  still  in  possession  of 
their  extraordinary  jurisdiction.  It  is  probable,  also, 
that  this  extraordinary  jurisdiction  will,  before  long, 
be  conferred  upon  the  courts  of  other  districts  to  be 
hereafter  formed  upon  the  admission  of  new  states 
into  the  Union. 
caws  re-  Suits  commenced  in  state  courts  may  be  removed 
from  state  into  these  courts  under  the  twelfth  section  of  the 

courts.  .     -.    .    .  .  .        ..  j  ., 

judiciary  act,  as  into  a  circuit  court.1 
writs  of         In  common  with  the  circuit  courts  these  courts 

injunction.  ,  . 

possess  the  power,  as.  courts  of  equity,  to  grant  injunc- 
tions, and  being  as  such,  always  open  for  the  purpose 
of  issuing  process,  the  judge  doubtless  possesses  this 
power  in  vacation. 

1  Vidit  tupra,  Jurisdiction  of  the  Circuit  Court 
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CHAPTER  XII. 

OF  THE  TEBRITORIAL  COUETS. 

In  -virtue  of  the  third  section  of  the  fourth  article 
of  the  constitution  of  the  United  States,  by  which  it 
is  declared  that,  "The  congress  shall  have  power  to 
dispose  of,  and  make  all  needful  rules  and  regula- 
tions, respecting  the  territory  or  other  property 
belonging  to  the  United  States,"  the  United  States 
possess  plenary  and  undivided  sovereignty  over  the 
immense  regions  thus  confided  to  their  care;  and  in 
the  exercise  of  this  trust,  congress  has  from  time  to 
time,  established  territorial  governments  over  defined 
portions  of  the  national  domains.  Many  of  the  terri- 
tories thus  formed  have  successively  been  constituted 
states  and  as  such  admitted  into  the  Union.  The 
organic  acts  of  the  eight  existing  territories  are  in 
most  respects  alike.  The  executive  power  "in  and 
over  the  territory"  is  vested  in  a  governor  appointed 
by  the  president  and  senate,  who  holds  his  office  four 
years  unless  sooner  removed  by  the  president.  He 
is  commander-in-chief  of  the  militia  and  superinten- 
dent of  Indian  affairs.  He  has  a  qualified  veto  and 
pardoning  power;  and  is  charged  with  the  duty  of 
taking  care  that  the  laws  be  faithfully  executed. 
There  is  a  secretary  appointed  in  like  manner,  who, 
in  case  of  a  vacancy  in  the  office  of  governor  is  tem- 
porarily invested  with  his  powers  and  performs  his 
duties. 

The  legislative  power  of  the  territory  is  vested  in 
the  governor  and  a  legislative  assembly  consisting  of 
a  council  and  house  of  representatives  chosen  by  the 
people.  The  legislative  power  extends  "to  all  right- 
ful subjects  of  legislation  consistent  with  the  Consti- 
tution of  the  United  States  and  the  provisions  of" 
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pabtl  the  organic  act;  but  no  law  can  be  passed  interfering 
with  the  primary  disposition  of  the  soil;  no  tax  can 
be  imposed  upon  the  property  of  the  United  States, 
and  the  property  of  non-residents  cannot  be  taxed 
higher  than  that  of  residents. 

The  judicial  power  is  vested  in  a  supreme  court, 
district  courts,  probate  courts  and  justices  of  the 
peace.  The  supreme  court  consists  of  a  chief  justice 
and  two  associate  justices  appointed  by  the  president 
and  senate,  who  are  required  annually  to  hold  a  term 
of  the  court  at  the  seat  of  government  of  the  terri- 
tory. They  hold  their  offices  for  four  years.  The 
territory  is  to  be  divided  (by  a  law  of  the  territory) 
into  three  judicial  districts,  and  a  district  court  is  to 
be  held  in  each  by  one  of  the  justices  of  the  supreme 
court  assigned  for  the  purpose,  "  at  such  times  and 
places  as  shall  be  prescribed  by  law."  This  is  the 
language  of  all  the  organic  acts.  But,  by  a  general  act 
(August  16, 1850,  ch.  124),  the  judges  of  the  supreme 
court  of  the  several  territories,  or  a  majority  of  them, 
are  required  "when  assembled  at  their  respective 
seats  of  government  to  fix  and  appoint  the  several 
times  and  places  of  holding  the  several  courts  in  their 
respective  districts,  and  limit  the  duration  of  the 
terms  thereof.  Provided,  That  the  said  courts  shall 
not  be  held  at  more  than  three  places  in  any  one 
territory :  And  provided  further,  That  the  judge  or 
judges  holding  such  courts  shall  adjourn  the  same, 
without  day,  at  any  time  before  the  expiration  of  such 
terms,  whenever  in  his  or  their  opinion  the  further 
continuance  thereof  is  not  necessary,"  and  by  another 
general  act  (June  14,  1858,  ch.  166),  the  several 
judges  are  "  authorized  to  hold  court  within  their 
respective  districts,  in  the  counties  wherein,  by  the 
laws  of  the  said  territories,  courts  have  been  or  may 
be  established,  for  the  purpose  of  hearing  and  deter- 


Tebbitobijx  Coram  26 

milting  all  matters  and  causes,  except  those  in  which  chap,  i 
the  United  States  is  a  party:  Provided,  That  the 
expenses  thereof  shall  be  paid  by  the  territory,  or  by 
the  counties  in  which  said  courts  are  held,  and  the 
United  States  shall  in  no  case  be  chargeable  there- 
with." This  act,  it  will  be  seen,  provides  for  the 
appointment  of  special  sessions  of  the  district  courts 
for  the  accommodation  of  private  suitors  alone.  In 
speaking  of  "the  counties  wherein,  by  the  laws  of  the 
territory,  courts  are  held,  it  infers  either  a  forgetful- 
ness  of  the  above  recited  act  of  1856,  requiring  the 
judges  to  appoint  the  places  as  well  as  the  times  of 
holding  the  courts,  or  else  the  assumption  that  the 
authority  of  the  judges  was  limited  to  a  designation 
of  the  particular  places  for  the  sessions  of  the  court, 
in  the  counties  already  designated  for  that  purpose 
by  law.  The  former  inference  Beems  the  more  pro- 
bable. The  judges  are  appointed  for  the  term  of 
four  years  and  no  authority  is  given  or  recognized  by 
law  to  remove  them  from  office.  And  yet,  they  have 
in  several  instances  been  superseded  by  the  appoint- 
ment of  others  in  their  place.  The  jurisdiction  of  the 
supreme  and  district  courts,  both  original  and  appel- 
late, and  that  of  the  probate  court  and  of  justices  of 
the  peace,  "shall  be  as  limited  by  law:  Provided,  That 
justices  of  the  peace  shall  not  have  jurisdiction  of 
any  matter  in  controversy  where  the  title  or  bounda- 
ries of  land  may  be  in  dispute,  or  where  the  debt  or 
sum  claimed  shall  exceed  one  hundred  dollars;1  and 
the  said  supreme  and  district  courts,  respectively, 
shall  possess  chancery  as  well  as  common  law  juris- 
diction." From  the  final  decisions  of  the  district 
courts,  writs  of  error  and  appeals  are  allowed  to  the 
supreme  court  of  the  territory  under  such  regulations 
as  shall  be  prescribed  by  law ;  and  writs  of  error  and 

'In  the  territory  of  Colorado,  this  limitation  is  J300. 
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PABT1-  appeals  from  the  final  judgments  of  the  supreme 
court  to  the  supreme  court  of  the  United  States,  in 
the  same  manner  and  under  the  same  regulations  as 
from  the  circuit  courts  of  the  United  States,  where 
the  value  of  the  property  or  the  amount  in  contro- 
versy, to  be  ascertained  by  the  oath  or  affirmation  of 
either  party,  or  other  competent  witnesses,  exceeds 
one  thousand  dollars;1  and  from  aU  decisions  whether 
of  the  supreme  or  district  courts,  or  of  either  of  the 
judges,  upon  a  writ  of  habeas  corpus  involving  the 
question  of  personal  freedom. 
The  district  courts  are  severally  invested  with  "the 

,  same  jurisdiction  in  all  cases  arising  under  the  Con- 

stitution and  laws  of  the  United  States,  as  is  vested 
in  the  circuit  and  district  courts  of  the  United  States." 
The  first  six  days  of  every  term  of  the  district  courts, 
or  so  much  thereof  as  shall  be  necessary,  are  to  be 
appropriated  to  the  trial  of  causes  arising  under  the 
Constitution  and  laws  of  the  United  States,  and  the 
appellate  power  of  the  supreme  court  of  the  territory 
extends  to  cases  of  this  description  in  like  manner  as 
to  others.  The  clerics  of  the  supreme  court  and  of 
the  several  district  courts  are  appointed  by  these 
courts  respectively,  and  by  the  general  act  of  August 
16, 1856,  ch.  124,  the  judges  are  forbidden  to  appoint 
more  than  one.  There  is  a  territorial  attorney  and 
marshal  appointed  by  the  president  and  senate  for 
the  term  of  four  years.* 

1In  the  Territory  of  Washington  this  limitation  is  $2,000.  A  writ  of 
error  from  the  supreme  court  of  the  United  States  to  the  supreme  oonrt 
of  a  territory,  may  be  issued  by  the  olerk,  and  the  citation  may  be  signed 
by  the  chief  justiee  of  the  latter  court  Sheppard  v.  Wilton,  5  Howard, 
210. 

'As  a  question  of  strict  statute  construction,  the  fees  to  which  the  ter- 
ritorial attorneys  and  marshals  and  the  clerks  of  the  territorial  oourts 
are  entitled,  are  left  in  great  uncertainty.  The  oldest  of  the  existing 
territories  are  New  Mexico  and  Utah,  organized  in  1850,  and  the  organic 
acts  gave  to  these  officers  the  same  fees  as  they  received  in  the  territory 
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The  territorial  government  of  New  Mexico  was  chap. 
established  by  the  act  of  September  9,  1850,  ch.  49; 
that  of  Utah  by  an  act  of  the  same  date,  ch.  51 ; 
that  of  Washington  by  the  act  of  March  2, 1853,  ch. 
90;  that  of  Nebraska,  by  the  act  of  May  30,  1854, 
ch.  69;  that  of  Colorado,  by  the  act  of  February  28,  ' 
1861,  ch.  59,  amended  by  the  act  of  March  2, 1863, 
ch.  70;  that  of  Nevada,  by  the  act  of  March  2, 1861, 
ch.  80;  that  of  Dakota,  by  the  act  of  the  same  date, 
ch.  86;  and  that  of  Idaho,  by  the  act  of  March  3, 
1863,  ch.  117. 

of  Oregon.  In  each  of  the  subsequent  organic  Acts,  a like  reference  U 
mada  to  Oregon,  Utah  or  eomo  other  prior  aots,  each  successive  reference 
being,  in  effect,  to  the  act  organizing  Oregon.  Bat  thin  last  act  refers  to 
the  act  organ: ling  Wisconsin,  passed  in  1836,  which  gives  to  these  officers 
the  same  fees  as  are  allowed  to  the  attorneys,  marshals  and  clerks  of  the 
Northern  District  of  New  York.  Six  of  the  eight  territories  have  been 
organized  bj  laws  passed  since  the  passage  of  the  fee  bill  of  February  26, 
18S3,  printed  in  the  appendix,  and  the  references  these  laws  contain  to 
prior  organic  acts,  plainly  infer  that  the/  were  drawn  np  and  passed 
either  without  a  recollection  of  the  existence  of  the  act  of  February  26, 
1853,  or  under  the  impression  that  this  act  does  not  embrace  the  terri- 
tories. It  is  highly  probable,  however,  that  its  provisions  are  in  fact 
applied  at  the  treasury  department  to  territorial  officers. 

The  political  condition  of  the  people  of  the  territories  is  anomalous. 
The  laws  by  which  they  are  severally  constituted  territories,  are,  in  effect, 
their  constitutions.  But  they  had  no  voice  in  their  enactment,  and  have 
no  power  to  alter  them.  The  extent  to  which  the;  enjoy  the  privilege 
of  self  government  Is  determined  by  a  superior  power,  and  may  at  the 
pleasure  of  the  same  power  be  abridged.  They  have  no  voice  in  the 
choice  of  their  chief  executive  and  judicial  officers,  and  no  control  over 
their  conduct  Theee  officers  are  generally  persons  of  whom  they  have 
never  heard,  arbitrarily  selected,  without  regard  to  their  fitness  for  the 
posts  they  are  to  fill.  It  is,  to  say  the  least,  doubtful  whether  the  terri- 
torial governments  are  a  boon  to  the  inhabitants.  They  contribute  little 
to  the  security  of  the  rights  of  persons  or  property,  while  they  are  an 
Impediment  to  the  exercise  of  the  right  of  self  protection. 
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CHAPTER  Xm. 

OF  THE  CONCURRENT  JURISDICTION  OF  THE  NATIONAL 

AND   STATE  COURTS. 

In  political  communities  where  there  are  courts 
invested  with  concurrent  jurisdiction,  there  is  a 
possibility  of  their  being  brought  into  collision  with 
each  other,  and  danger,  consequently,  of  unseemly 
and  mischievous  interruptions  in  the  orderly  and 
peaceful  administration  of  justice*  In  this  country 
the  danger  of  conflict  is  enhanced  by  the  co-existence 
of  such  courts  deriving  their  being  and  authority 
from  different  and  independent  sources ;  some  of  them 
from  the  constitution  and  laws  of  their  respective 
states,  and  the  others  from  the  constitution  and  laws 
of  the  United  States.  Not  that  there  is  anything  in 
this  relation  to  vary  their  correlative  obligations 
cautiously  to  abstain  from  all  unnecessary  interference 
with  each  other ;  but  that,  as  experience  has,  to  some 
extent,  demonstrated,  these  obligations  may  be  less 
sensibly  felt  or  less  faithfully  observed. 

It  is  not  my  purpose  here  to  attempt  to  define,  more 
particularly  than  I  have  already  done,  the  limits  of 
the  concurrent  jurisdictions  of  the  national  and  state 
courts :  but,  at  the  conclusion  of  this  summary  view 
of  the  jurisdiction  of  the  former,  it  is  proper  to  advert 
to  a  general  rule  which  it  has  been  found  necessary, 
as  well  in  this  country  as  in  England,  to  adopt  as  a 
safeguard  against  judicial  conflict.  A  particular  no- 
tice of  the  rule  is  rendered  the  more  important  by  an 
application  which  has,  in  one  instance,  been  made  of 
it  by  the  supreme  court  of  the  United  States,  because 
if  the  principle  adopted  by  the  msgority  of  the  court  in 
that  instance  is  to  be  adhered  to,  it  can  hardly  fail 
seriously  to  impair  the  efficacy  and  value  of  remedies 
in  admiralty,  especially  in  favor  of  mariners. 
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The  rale  ia  this :  that  between  courts  of  concurrent  chap.  i», 
jurisdiction,  the  court  that  first  obtains  possession  of 
the  .controversy,  or  of  the  property  in  dispute,  must 
be  allowed  to  dispose  of  it  finally  without  interference 
or  interruption  from  the  co-ordinate  court.  This  well 
settled  rule  is  equally  applicable  between  courts  of 
equity  and  courts  of  common  law,  and  between  dif- 
ferent courts  of  common  law ;  and  it  has  repeatedly 
been  asserted  and  enforced  by  the  supreme  court 
between  the  national  and  state  courts.  This  was 
done  in'  the  case  of  Hagan  v.  Lucas.1  A  judgment 
had  been  obtained  in  the  state  court  of  Alabama, 
and  in  virtue  of  an  execution  issued  thereon,  the 
sheriff  had  levied  on  certain  slaves  as  the  property 
of  the  defendants.  Lucas,  a  third  person,  claimed 
the  slaves  as  his  property,  and  under  a  statute  of 
Alabama,  they  were  delivered  to  him  upon  his 
giving  a  bond  for  their  forthcoming,  if  it  should  be 
found  that  they  belonged  to  the  defendants.  Pro- 
ceedings were  thereupon  had  in  the  state  court,  accord- 
ing to  the  provisions  of  the  state  law,  to  try  the  right 
of  property.  Pending  these  proceedings  a  judgment 
was  obtained  in  a  suit  at  common  law  by  another 
creditor  against  the  same  defendants  in  the  district 
court  of  the  United  States  exercising  the  powers  of  a 
circuit  court,  and  the  same  slaves  were  levied  on  by 
the  marshal  under  an  execution  from  that  court.  The 
state  court  decided  that  under  these  circumstances, 
the  property  could  not  lawfully  be  taken  in  execution 
by  the  marshal  upon  process  from  the  district  court, 
and  the  case  having  been  brought  before  the  supreme 
court  of  the  United  States  by  writ  of  error  under  the 
twenty-fifth  section,  the  judgment  of  the  state  court 
was  affirmed,  in  obvious  accordance  with  the  rule 
under  consideration. 

'  10  Peters,  400. 

35 
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pabti.  rjfoQ  roje  wag  Qgofa  applied  in  the  case  of  Freeman 
v.  Howe  et  ah,1  on  a  writ  of  error  to  the  supreme  court 
of  Massachusetts.  The  case,  as  succinctly  and  clearly 
stated  by  Mr.  Justice  Nelson,  in  pronouncing  the 
decision  of  the  court,  was  this :  Selden  White,  of  the 
State  of  New  Hampshire,  in  1856,  instituted  a  suit 
in  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Massachusetts  against  the  Vermont  and  Mas- 
sachusetts Railroad  Company,  a  corporation  under 
the  laws  of  Massachusetts,  to  recover  certain  demands 
claimed  against  the  defendants.  The  suit  was  com- 
menced in  the  way  usual  in  that  state,  by  process  of 
attachment  and  summons.  Freeman,  the  marshal 
and  plaintiff  in  error,  to  whom  the  processes  were 
delivered,  attached  a  number  of  railroad  cars,  which, 
according  to  the  practice  of  the  court,  were  seized 
and  held  as  a  security  for  the  satisfaction  of  the  de- 
mand in  suit,  in  case  a  judgment  should  be  recovered. 
After  seizure,  and  while  the  cars  were  in  the  custody 
of  the  marshal,  they  were  taken  out  of  his  possession 
by  the  sheriff  of  the  county  of  Middlesex,  under  a 
writ  of  replevin  in  favor  of  Howe  and  others,  citizens  of 
Massachusetts  and  the  defendants  in  error,  issued  from 
a  state  court.  The  plaintiffs  in  the  replevin  suit  were 
mortgagees  of  the  Vermont  and  Massachusetts  Bail- 
road  Company,  including  the  cars  in  question,  in  trust 
for  bondholders,  to  secure  the  payment  of  a  large  sum 
of  money  which  remained  due  and  unpaid.  The 
defendant,  Freeman,  in  the  replevin  suit,  set  up,  by 
way  of  defense,  the  authority  by  which  he  held  the 
property  under  the  circuit  court  of  the  United  States, 
which  was  overruled  by  the  court  below  and  judgment 
rendered  for  the  plaintiffs.  It  was  to  reverse  this 
judgment  of  the  state  court  that  the  writ  of  error 
was  brought;  and  the  supreme  court  were  unani- 

1 24  Howard,  450. 
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moiisly  and  cleariy  of  opinion  that  the  judgment  was  chap.  13, 
erroneous  and  accordingly  reversed  it. 

By  force  of  the  attachment  from  the  circuit  court, 
the  property  was  brought  into  tie  custody  and  under 
the  jurisdiction  of  that  court,  and  upon  it  devolved 
the  authority  and  duty  to  determine  the  rights  of  the 
parties  with  respect  to  it :  and  it  was  a  mistake  to 
suppose  that  this  court  was  not  competent  to  the 
protection  of  those  rights ;  for  although  the  plaintiffs 
in  the  replevin  suit  were  citizens  of  Massachusetts, 
and  could  not  therefore  institute  an  independent 
original  suit  in  the  circuit  court  of  the  United  States 
for  the  district  of  Massachusetts,  against  the  Bailroad 
Company  whose  domicile  was  there,  yet  they  might 
have  filed  a  bill  in  equity  in  that  court,  of  which  it 
could  have  entertained  and  would  have  been  bound 
to  exercise  jurisdiction,  as  incidental  to  its  jurisdiction 
in  the  pending  suit  at  law,  and  to  protect  and  enforce 
the  rights  of  these  plaintiffs.  Their  resort  to  the 
state  court,  therefore,  was  unnecessary  as  well  as 
unlawful. 

In  each  of  these  two  cases,  it  will  be  seen,  the  com- 
peting parties  stood,  as  such,  with  respect  to  each 
other,  upon  a  footing  of  equality.  Bach  claimed  a 
right  at  common  law  to  satisfaction  out  of  the  pro- 
perty in  question ;  and  each  resorted  to  a  court  of 
common  law  for  redress  by  means  of  its  common  law 
process.  There  were  cases,  therefore,  to  which  the 
applicability  of  the  rule  was  unquestionable.  But  is 
it  applicable  to  the  widely  different  case  of  suitors  in 
different  courts,  one  of  whom,  in  the  character  of  an 
ordinary  creditor,  is  prosecuting  a  suit  at  common 
law  for  the  recovery  of  his  demand,  and  the  other  is 
seeking,  by  a  suit  in  rem  in  a  court  of  admiralty,  to 
enforce  a  paramount  lien  conferred  by  the  maritime 
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PAJjxi.   ]&w?    71113  wa8  the  question  in  the  intermediate  case 
of  Taylor  et  al.  v.  Ccurryl,1  already  alluded  to. 

In  a  suit  commenced  in  the  supreme  court  of  Penn- 
sylvania against  the  owner,  resident  in  Ireland,  of  the 
barque  Royal  Saxon,  this  vessel  was  taken  into  cus- 
tody by  the  sheriff  of  the  county  of  Philadelphia,  on 
a  writ  of  foreign  attachment.  An  application  was 
soon  afterwards  made  by  the  plaintiffs  for  an  order 
of  the  court  directing  a  sale  of  the  barque  on  the 
ground  of  her  being  chargeable  and  perishable ;  and 
the  order  having  been  granted,  she  was  sold  by  the 
sheriff  on  the  9th  of  February,  1848.  But  while  the 
motion  for  the  order  of  sale  was  pending,  the  seamen 
on  board  the  barque  filed  their  libel  in  the  district 
court  of  the  United  States  for  the  Eastern  district  of 
Pennsylvania,  sitting  in  admiralty,  for  the  balances 
of  wages  due  to  them  respectively,  and  a  warrant  of 
arrest,  in  due  form,  was  issued  against  the  barque. 
On  the  same  day,  the  marshal  made  his  return  to  the 
warrant  that  he  had  "attached  the  barque  Eoyal 
Saxon,  and  found  a  sheriff's  officer  on  board,  claim- 
ing to  have  her  in  custody."  The  captain  appeared 
and  filed  an  answer  to  the  libel,  admitting  the  de- 
mands of  the  seamen.  Soon  after,  on  the  25th  of 
January,  he  exhibited  a  petition  in  the  district  court, 
stating  the  pendency  of  the  suits ;  that  the  barque 
was  liable  to  him  for  advances ;  that  she  was  subject 
to  heavy  charges,  and  could  not  be  employed,  and 
therefore  he,  with  the  approbation  of  the  British  con- 
sul, evidence  of  which  accompanied  the  petition, 
prayed  a  sale  of  the  barque  for  the  benefit  of  all  per- 
sons interested.  The  order  was  granted,  after  due 
inquiry,  on  the  9th  of  February,  and  the  barque  was 
sold  by  the  marshal,  on  the  15th  of  that  month,  at 
which  time  the  purchaser  took  possession.    The  pur- 

1 20  Howard,  583. 
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chaser  at  the  sale  made  by  the  BherifF,  under  the  order  chap. 13 
of  the  state  court,  thereupon  brought  an  action  of 
replevin  in  the  state  court,  against  the  purchaser  at 
the  sale  by  the  marshal  On  the  trial,  the  court 
charged  the  jury  that  the  court  of  admiralty  could 
not  lawfully  proceed  against  the  barque  while  she 
was  in  the  custody  of  the  sheriff,  and  that  the  plain- 
tiff had  the  better  title.  A  verdict  having'been  ren- 
dered by  the  jury  in  accordance  with  this  instruction, 
and  a  final  judgment  thereon  having  been  given  by 
the  supreme  court  of  Pennsylvania,  a  writ  of  error 
was  brought  under  the  25th  section,  to  reverse  the 
judgment.  The  case  was  very  elaborately  argued, 
and  is  stated  by  Mr.  Justice  Campbell,  who  delivered 
the  opinion  of  the  court,  to  have  been  very  maturely 
considered  by  the  court.  The  case  was  held  not  to 
be  distinguishable  in  principle  from  that  of  Hagan 
v.  Lucas,  already  mentioned.  The  applicability  of  the 
rule,  it  was  said,  did  not  depend  on  the  nature  of  the 
rights  in  question.  The  barque  being  in  the  lawful 
custody  of  the  sheriff,  in  virtue  of  the  process  of  the 
state  court,  was  beyond  the  reach  of  process  from 
any  other  court,  whether  a  common-law  court,  pro- 
ceeding as  such,  or  a  court  of  admiralty  in  a  suit  in 
rem,  to  enforce  a  maritime  lien,  constituting  an 
acknowledged  right  of  priority  over  all  other  claims. 
No  valid  arrest  could  therefore  be  made  by  the  mar- 
shal under  the  warrant  of  the  district  court;  the 
order  of  sale  granted  by  that  court  was  consequently 
made  without  authority,  and  the  purchaser  under  it, 
therefore,  acquired  no  title  to  the  vessel ;  and  the 
judgment  of  the  state  court  was  accordingly  affirmed. 
Mr.  Chief  Justice  Taney,  in  an  opinion  strongly 
marked  by  that  extraordinary  perspicacity,  precision 
and  force  which  usually  characterize  his  judicial  utter- 
ances, earnestly  combated  the  opinion  of  the  majo- 
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PAKTi.  jity  0f  foe  court,  and  Mr.  Justice  Watnb,  Mr.  Justice 
Gkceb  and  Mr.  Justice  Clifford  concurred  with  him. 
He  denied  that  the  case  before  the  court  was  one  of 
conflict  between  the  jurisdiction  and  rights  of  a  state 
court  and  the  rights  of  a  court  of  the  United  States ; 
a  conflict  between  sovereignties,  both  acting  by  their 
own  officers,  within  the  spheres  of  their  acknowledged 
powers.  It  was  not  a  question  between  the  relative 
powers  of  a  state  and  the  United  States,  acting 
through  their  judicial  tribunals,  but  merely  concern- 
ing the  relative  powers  and  duties  of  a  court  of 
admiralty  and  a  court  of  common  law,  in  the  case  of 
an  admitted  maritime  lien.  It  was  true  the  court  of 
admiralty  was  a  court  of  the  United  States,  and  the 
court  of  common  law  was  a  court  of  the  State  of 
Pennsylvania.  But  the  very  same  questions  may 
arise,  and  indeed  have  arisen,  where  both  courts  are 
created  by  and  acting  under  the  same  sovereignty. 
And  the  relative  powers  and  duties  of  a  court  of 
admiralty  and  a  court  of  common  law  could,  upon 
no  sound  principles,  be  different,  because  the  one  was 
a  court  of  the  United  States  and  the  other  the  court 
of  a  state.  The  same  rules  which  would  govern 
under  similar  circumstances,  where  the  process  of 
attachment  or  a  fieri  facias  had  issued  from  a  circuit 
court  of  the  United  States,  exercising  a  common  law 
jurisdiction,  must  govern  in  this  case.  The  court  of 
admiralty  and  the  court  of  common  law  have  each 
their  appropriate  and  prescribed  sphere  of  action,  and 
can  never  come  in  conflict  unless  one  of  them  goes 
outside  of  its  proper  orbit ;  and  a  court  of  common 
law,  although  acting  under  a  state,  has  no  right  to 
place  itself  within  the  sphere  of  action  appropriated 
peculiarly  and  exclusively  to  a  court  of  admiralty, 
and  thereby  impede  it  in  the  discharge  of  the  duties 
imposed  upon  it  by  the  constitution  and  laws. 
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"  There  are  some  principles,"  he  proceeded  to  ob-  CHAPU 
serve,  "  which  have  been  so  long  and  so  well  estab- 
lished, that  it  is  sufficient  to  state  them  without  refer- 
ring to  authorities." 

The  lien  of  seamen  for  their  wages  is  prior  and 
paramount  to  all  other  claims  on  the  vessel,  and  must 
be  first  paid. 

By  the  constitution  and  laws  of  the  United  States, 
the  only  court  that  has  jurisdiction  over  this  lien  or 
authorized  to  enforce  it,  is  the  court  of  admiralty, 
and  it  is  the  duty  of  that  court  to  do  so. 

The  seamen,  as  a  matter  of  right,  are  entitled  to  the 
process  of  the  court  to  enforce  payment  promptly,  in 
order  that  they  may  not  be  left  penniless  and  without 
the  means  of  support  on  shore.  And  the  right  to  this 
remedy  is  as  well  and  firmly  established  as  the  right 
to  the  paramount  lien. 

No  court  of  common  law  can  enforce  or  displace 
this  lien.  It  has  no  jurisdiction  over  it,  nor  any  right 
to  obstruct  or  interfere  -with  the  lien,  or  the  remedy 
which  is  given  to  the  seaman. 

A  general  creditor  of  the  ship-owner  has  no  lien  on 
the  vessel.  When  she  is  attached  (as  in  this  case), 
by  process  from  a  court  of  common  law,  nothing  is 
taken  or  can  be  taken,  but  the  interest  of  the  owner 
after  the  maritime  liens  are  satisfied.  The  seizure 
does  not  reach  them.  The  thing  taken  is  not  the 
whole  interest  in  the  ship;  and  the  only  interest 
which  this  process  can  seize  is  a  secondary  and  sub- 
ordinate interest,  subject  to  the  superior  and  para- 
mount claims  for  seamen's  wages;  and  what  will  be 
the  amount  of  those  claims  or  whether  any  thing  will 
remain  to  be  attached,  the  court  of  common  law  can- 
not know  un  til  they  are  heard  and  decided  upon  in 
the  court  of  admiralty." ' 

1  It  is  mi  aiU&liihtd  jjrlnoiple  In  admiralty,  tkti  all  potent  who  ntra 
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PAET1-  The  chief  justice  added,  that  he  did  "not  under- 
stand these  propositions  to  be  disputed;"  and  he 
proceeded  at  length  to  deduce  from  them  a  conclusion 
the  opposite  of  that  at  which  a  majority  of  his 
brethren  had  arrived.  It  was  perfectly  clear,  he  said, 
that  if  the  ship  had  been  seized  by  common  law  pro- 
cess from  a  court  of  the  United  States  for  a  debt  due 
from  the  owner,  the  possession  of  the  marshal  under 
that  process  would  have  been  superseded  by  process 
from  the  admiralty  upon  a  preferred  maritime  lien ; 
and  the  fact  that  in  the  case  before  the  court  the 
process  was  from  a  common  law  court  of  a  state,  and 
served  by  its  own  officer,  could  make  no  difference. 
A  state  court  has  no  more  right  to  impede  the  admi- 
ralty in  the  exercise  of  its  legitimate  powers,  than  a 
common  law  court  of  the  United  States.  The  sheriff 
as  the  ministerial  officer  of  the  court  can  have  no 
greater  power  over  the  vessel  than  the  court  whose 
process  he  executes.  He  seizes  what  the  court  has  a 
right  to  seize,  and  has  no  possession  beyond  it.  If 
the  interest  over  which  the  court  has  jurisdiction  is 
secondary  and  subordinate  to  the  interest  over  which 
the  admiralty  has  exclusive  jurisdiction,  his  posses- 
sion is  secondary  and  subordinate  in  like  manner, 
and  subject  to  the  process  on  the  superior  and  para- 
mount claim.  The  circumstance  that  the  processes 
were  respectively  served  by  officers  of  different  courts 
was  wholly  immaterial.  In  the  case  of  The  Flora 
(1  Hagg.,  298),  the  vessel  had  been  seized  by  a  sheriff 
on  process  from  the  king's  bench.  She  was  afterwards 
while  in  possession  of  the  sheriff,  arrested  on  process 
from  the  admiralty  on  a  prior  maritime  lien,  and  was 
sold  by  the  marshal  while  the  sheriff  still  held  her 

any  olaims  upon  the  ship  or  other  property  proceeded  against,  are  per- 
mitted, and  are  by  public  notice,  to  be  invited,  to  appear  in  ooort,  and 
not  only  to  claim  any  surplus  that  may  remain  after  satisfying  the  mari- 
time lien,  bat  alto,  if  they  see  At,  to  contest  its  validity. 
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under  the  common  law  process;  and  the  Bale  was' ' 
held  valid  by  the  king's  bench. 

That  court  did  not  seem  to  have  supposed  that 
there  was  any  conflict  of  jurisdiction  in  the  case,  or 
that  its  officer  had  been  improperly  interfered  with 
by  the  marshal;  nor  did  the  king'B  bench  hold  that 
there  was  any  incongruity  in  the  possession  of  the 
sheriff  and  the  marshal  at  the  same  time.  On  the  con- 
trary it  was  conceded  that  the  possession  of  the  sheriff 
was  no  obstacle  to  the  arrest  by  the  marshal,  nor  any 
impediment  to  the  exercise  by  the  court  of  admiralty, 
of  its  appropriate  and  exclusive  jurisdiction,  in  en- 
forcing claims  prior  and  superior  to  that  of  the 
attaching  creditor.  Between  that  case  and  the  case 
before  the  court,  the  chief  justice  said  he  could  dis- 
cern no  substantial  difference. 

Precisely  the  same  question,  moreover,  he  added, 
had  been  decided  by  the  circuit  court  for  the  district 
of  Massachusetts,  twenty  years  ago,  in  the  case  of 
Certain  Logs  of  Mahogany ,  Thomas  Richardson,  Claim- 
ant (2  Sumner,  589),  and  also  by  the  district  court 
for  the  district  of  Maine,  thirty  years  ago,  in  the  case 
of  Poland  et  al.  v. '  The  Freight  and  Cargo  of  The 
Spartan,  Weare's  R.,  143. 

In  both  of  these  cases  the  question  was  fully  con- 
sidered by  the  court;  and  in  both  it  was  held  that  a 
previous  seizure  under  process  of  attachment  from 
a  state  court  could  not  prevent  the  admiralty  from 
proceeding  in  rem,  to  enforce  the  preferred  liens  of 
which  it  has  exclusive  jurisdiction. 
^After  pointing  out  what  he  conceived  to  be  the 
broad  and  palpable  distinctions  between  the  case  in 
judgment  and  that  of  Sagan  v.  Lucas,  and  a  brief 
notice  of  some  of  the  deplorable  consequences  to  which 
the  novel  principle  adopted  by  the  court,  if  followed 
oat  to  its  legitimate  results  would  inevitably  lead, 
36 
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parti,  jjj.  Chief  Justice  Tarey  concluded  his  opinion  with 
an  instructive  and  highly  significant  reference  to  the 
protracted  and  impassioned  controversy  in  England 
relative  to  the  extent  of  the  admiralty  jurisdiction. 

Commending  this  remarkable  case  to  the  examina- 
tion and  impartial  meditations  of  the  reader,  I  here 
dismiss  it. 


pabt  n. 

OF  THE  PRACTICE  OF  THE  SEVERAL  COURTS  OP 
THE  UNITED  STATES  IN  THE  EXERCISE  OP 
THEIR  ORIGINAL  AND  APPELLATE  JURISDIC- 
TION, IN  CIVIL  ACTIONS  AT  COMMON  LAW. 


CHAPTER L 

OF  THE  PRACTICE  OF  THE  SUPREME  COURT  IN  SUITS 
ORIGINALLY  COMMENCED  THEREIN. 

The  original  jurisdiction  of  the  supreme  court  as 
already  shown,  is  defined  in  the  constitution,  and  is 
limited  to  cases  in  which  a  state  is  a  party,  and  to 
cases  affecting  ambassadors,  other  public  ministers 
and  consuls:  and  we  shall  now  see,  that  so  far  as 
this  branch  of  its  jurisdiction  is  concerned,  congress 
has  done  little  more  than  merely  to  organize  the 
court ;  having  omitted,  with  the  exception  of  a  few 
very  general  provisions,  to  regulate  its  proceedings. 

The  authority  conferred  by  the  judicial  act  of 
1789,  to  issue  writs,  to  make  all  rules  necessary  for 
the  orderly  conducting  of  business,  to  administer 
oaths,  to  grant  new  trials,  and  to  punish  for  contempt, 
has  already  been  stated  in  treating  of  the  jurisdiction 
of  this  court. 

By  the  same  act,  the  courts  of  the  United  States 
are  empowered  in  certain  cases,  "  to  require  the  par- 
ties to  produce  books  or  writings  in  their  possession 
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PAHT  2-  or  power,  which  contain  evidence  pertinent  to  the 
issue."1  These  provisions  are  applicable  to  the  su- 
preme court  as  well  as  to  the  circuit  and  district 
courts.  But  their  particular  consideration  will  be 
deferred  until  the  practice  of  these  latter  courts  comes 
to  be  treated  of. 

By  the  act  of  September  29,  1789,  passed,  it  will 
be  remarked,  a  few  days  after  the  judiciary  act, 
entitled  "An  act  to  regulate  processes  in  the  courts 
of  the  United  States,"  it  is  enacted  "that  all  writs 
and  processes,  issuing  from  the  supreme  or  circuit 
court,  shall  bear  teste  of  the  chief  justice  of  the  su- 
preme court ;  and  if  from  a  district  court,  shall  bear 
teste  of  the  judge  of  such  court,  and  shall  be  under 
the  seal  of  the  court  from  whence  they  issue ;  and 
signed  by  the  clerk  thereof.  The  seals  of  the  supreme 
and  circuit  courts  to  be  provided  by  the  supreme 
court,  and  of  the  district  courts,  by  the  respective 
judges  of  the  same.2 

These  two  acts  (excepting  one  other,  fixing  the 
compensation  of  the  judges)  are  the  only  laws  passed 
at  the  first  session  of  congress  relating  to  the  judici- 
ary: and  the  scanty  provisions  above  referred  to,  are 
the  only  ones  to  be  found  in  them  relative  to  the 
practice  of  the  supreme  court,  in  the  exercise  of  its 
original  jurisdiction. 

Under  this  state  of  the  law,  the  court  held  its  first 
session  (at  New  York,  then  the  seat  of  government), 
in  February,  1790,  where  the  following  rules  (toge- 
ther with  two  others  only,  regulating  the  admission 
of  attorneys  and  counselors),  were  "declared  and 
established." 

Ordered,  That  the  seal  of  the  court  shall  be  the 
arms  of  the  United  States,  engraved  on  a  piece  of 

'Act  of  24  Sept.,  1789,  oh.  20,  §  15 :  1  Stat,  at  Large,  p.  73. 
•Ch.  21,  §  1 :  id.,  p.  93. 
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steel  of  the  size  of  a  dollar,  with  these  words  in  the  chap.  1. 
margin:  "The  seal  of  the  supreme  court  of  the 
United  States;"  and  that  the  seals  of  the  circuit 
courts  shall  be  the  arms  of  the  United  States,  en- 
graved on  circular  pieces  of  silver,  of  the  size  of  half 
a  dollar,  with  these  words  in  the  margin,  viz. :  in  the 
upper  part,  "  The  seal  of  the  circuit  court ;"  and  in 
the  lower  part,  the  name  of  the  district  for  which  it 
is  intended. 

Ordered,  That  (unless,  and  until  it  shall  be  other- 
wise provided  by  law,)  all  process  of  this  court,  shall 
be  in  the  name  of  "  the  President  of  the  United 
States." 

The  act  of  September  29, 1789,  above  cited,  was  by 
its  terms  limited  in  duration  to  the  end  of  the  next 
succeeding  session  of  congress :  it  was,  however,  con- 
tinued for  one  year  longer ;  and  then  the  permanent 
act  of  May  8, 1792,  usually  denominated  the  Process 
Act,  was  passed.1 

The  first  section  of  this  act  is  as  follows :  "  All  writs 
and  processes  issuing  from  the  supreme  or  a  circuit 
court,  shall  bear  teste  of  the  chief  justice  of  the 
supreme  court  (or  if  that  office  shall  be  vacant),  of 
the  associate  justice  next  in  precedence ;  and  all  writs 
and  processes  issuing  from  a  district  court,  shall 
bear  teste  of  the  judge  of  such  court  (or  if  that 
office  shall  be  vacant),  of  the  clerk  thereof,  which 
said  writs  and  processes  shall  be  under  the  seal  of  the 
court  from  whence  they  issue,  and  signed  by  the  clerk 
thereof.  The  seals  shall  be  provided  at  the  expense 
of  the  United  States." 

The  second  section  provided  that  the  forms  of  pro- 
cess, and  the  forms  and  modes  of  proceeding  in  suits 
at  common  law,  which  had  been  adopted  by  the 
several  courts  under  the  prior  law  should  continue ; 

1  Ch.  36 :  1  Stat,  at  Large,  p.  275. 
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pabt2.  subject  however  to  alterations  and  additions  by  roles 
of  court. 

By  an  act  passed  at  the  nest  succeeding  session  of 
congress,  "  in  addition  to  "  the  judiciary  act,  the  sub- 
ject of  the  power  of  the  courts  to  regulate  their  own 
proceedings,  is  resumed  and  provided  for  more  in 
detail  as  follows :  "  it  shall  be  lawful  for  the  several 
courts  of  the  United  States  from  time  to  time,  as 
occasion  may  require,  to  make  rules  and  orders  far 
their  respective  courts,  directing  the  return  of  writs 
and  processes,  the  filing  of  declarations  and  other 
pleadings,  the  taking  of  rules  and  the  entering  and 
making  up  judgments  by  default,  and  other  matters 
in  vacation ;  and  otherwise,  in  a  manner  not  repug- 
nant to  the  laws  of  the  United  States,  to  regulate  the 
practice  of  the  said  courts,  respectively,  as  shall  be 
fit  and  necessary  for  the  advancement  of  justice,  and 
especially  to  that  end,  to  prevent  all  delays  in  pro- 
ceedings."1 

As  the  supreme  court  has  not  hitherto  thought 
proper  to  prescribe  the  mode  of  procedure  in  causes 
originally  instituted  in  that  court,  by  any  complete 
body  of  prospective  rules,  but  has  contented  itself 
with  making,  from  time  to  time,  such  orders  in  each 
particular  case  as  seemed  proper  and  necessary,  it  is 
proposed  briefly  to  notice  such  of  the  reported  cases 
of  this  description  as  tend  to  elucidate  the  subject. 

In  the  case  of  Van  Strophorst  et  al.  v.  The  State  of 
Maryland  (2  DalL,  401),*  there  having  been  a  volun- 
tary appearance  on  the  part  of  the  state,  a  motion 
was  made  in  behalf  of  the  plaintiff  for  a  commission 

1  Act  of  March  2,  1793,  oh.  22,  §  7  :  1  Stat,  at  Large,  p.  335. 

1  This  and  the  oases  subsequently  oited,  in  which  a  state  was  the  party 
defendant  at  the  suit  of  an  individual  plaintiff,  it  will  of  course  be  un- 
derstood, arose  before  the  amendment  of  the  constitution  depriving  the 
supreme  court  of  jurisdiction  in  suoh  oases. 
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to  examine  witnesses  in  Holland ;  but  without  nam-  chap.i. 
ing  the  commissioners.    To  this  motion  the  counsel 
for  the  defendant  assented ;  but  the  court  refused  to 
award  the  commission  until  the  commissioners  were 
named,  which  being  done  the  motion  was  granted. 

In  the  case  of  Oswald  v.  The  State  of  New  York 
(2  Dall.,  402),  a  motion  was  made  that  the  marshal 
return  the  writ:  and  the  court  after  advisement 
granted  a  rule  in  the  following  terms :  "  Ordered, 
That  the  marshal  of  the  New  York  district  return  the 
writ  to  him  directed  in  this  cause,  before  the  adjourn- 
ment of  this  court,  if  a  copy  of  this  rule  shall  be 
seasonably  served  upon  him,  or  his  deputy,  or  other- 
wise, on  the  first  day  of  the  next  term.  And  that  in 
case  of  a  default,  he  do  show  cause  therefor,  by  affi- 
davit taken  before  one  of  the  judges  of  the  United 
States." 

At  the  same  term  (August,  1792),  the  attorney 
general  having  moved  for  information  relative  to  the 
system  of  practice  by  which  attorneys  and  counsel- 
ors of  this  court  shall  regulate  themselves,  the  chief 
justice,  at  a  subsequent  day,  laid  down  the  following 
general  rule:  "The  court  considers  the  practice  of 
the  courts  of  king's  bench  and  chancery  in  England, 
as  affording  outlines  for  the  practice  of  this  court ; 
and  they  will,  from  time  to  time,  make  such  altera- 
tions therein  as  circumstances  may  render  necessary." 

In  the  case  above  cited  .of  Oswald  v.  The  State  of 
New  York,  at  the  succeeding  term,  Proclamation  was 
made,  "  that  any  person  having  authority  to  appear 
for  the  State  of  New  York  is  required  to  appear  ac- 
cordingly ;"  and  no  person  appearing,  it  was  ordered 
on  motion,  that  "unless  the  State  of  New  York 
appears  by  the  first  day  of  the  next  term  to  the  above 
suit,  or  show  cause  to  the  contrary,  judgment  will  be 
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PABT2.  entered  by  default  against  the  said  State."  2  Dallas, 
415.1 

In  the  case  of  Chisholm  v.  The  State  of  Georgia 
(2  DalL,  419),  the  marshal  of  the  District  of  Georgia 
having  returned  the  writ,  "  Executed  as  within  com- 
manded, that  is  to  say,  served  a  copy  thereof  on  his 
excellency,  Edward  Telfair,  Esq.,  Governor  of  the 
State  of  Georgia,  and  one  other  copy  on  Thomas  P. 
Games,  Esq.,  the  attorney  general  of  the  said  state ;" 
the  counsel  of  the  State  of  Georgia,  thereupon  pre- 
sented to  the  court  a  written  remonstrance  and  pro- 
testation on  behalf  of  the  state  against  the  exercise 
of  jurisdiction  in  the  cause ;  but  in  pursuance  of  their 
instructions  declined  taMng  any  part  in  arguing  the 
question.  It  was,  however,  elaborately  argued  on  the 
other  side,  by  Mr.  Randolph,  the  attorney  general,  as 
counsel  for  the  plaintiff. 

At  a  subsequent  day,  the  judges,  seriatim,  pro- 
nounced their  opinions  at  great  length  upon  this 
interesting  question,  and  decided  (Judge  Iredell 
dissenting)  that  the  court  possessed,  and  was  bound 
to  exercise,  jurisdiction  in  the  case.  Whereupon,  it 
was  ordered,  "that  the  plaintiff  in  this  cause  do  file 
his  declaration  on  or  before  the  first  day  of  March 
next. 

"That  certified  copies  of  the  said  declaration  be 
served  on  the  governor  and  attorney  general  of  the 
State  of  Georgia,  on  or  before  the  first  day  of  June 
next. 

"That  unless  the  state  shall  either  in  due  form 
appear,  or  show  cause  to  the  contrary,  in  this  court, 
by  the  first  day  of  the  next  term,  judgment  by  default 
shall  be  entered  against  the  said  state."* 

1  This  praetfoe,  it  will  be  seen,  was  subsequently  ohanged,  and  the 
plaintiff  ifl  to  proceed  ex  parte. 

1  To  this  case  the  reporter  has  appended  the  following  notes :  "  In 
February  term,  1794,  judgment  was  rendered  for  the  plaintiff  and  a  writ 
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In  the  case  in  equity  of  Grayson  v.  The  State  of  Vir-  char  1. 
ginia  (3  Dallas,  320),  the  subpoena  having  been  re- 
turned executed,  the  plaintiff  moved  for  a  distringas  to 
compel  the  appearance  of  the  State.  The  court  post- 
poned its  decision  on  the  motion,  in  consequence  of  a 
doubt  whether  the  remedy  to  compel  such  appear- 
ance, should  be  furnished  by  the  court  itself  or  by  the 
legislature.  At  a  subsequent  term,  the  court,  "after 
a  particular  examination  of  its  powers,"  determined 
that,  though  "the  general  rule  prescribed  the  adop- 
tion of  that  practice  which  is  founded  on  the  custom 
and  usage  of  courts  of  admiralty  and  equity,"  still  the 
court  was  "also  authorized  to  make  such  deviations 
as  are  necessary  to  adapt  the  process  and  rules  of  the 
court  to  the  particular  circumstances  of  this  pountry, 
subject  to  the  interposition,  alteration  and  control  of 
the  legislature."  Under  this  view  of  its  powers  and 
duties,  the  court,  therefore,  made  the  following  gene- 
ral orders: 

"  1.  Ordered,  that  when  process  at  common  law  or 
in  equity  shall  issue  against  a  state,  the  same  shall 
be  served  upon  the  governor  or  chief  magistrate,  and 
the  attorney  general. 

"2.  Ordered,  that  process  of  subpoena  issuing  out 
of  this  court  in  any  suit  in  equity,  shall  be  served  on 
the  defendant  sixty  days  before  the  return  day  of  the 
said  process;  and  further,  that  if  the  defendant,  on 
such  service  of  the  subpoena,  shall  not  appear  at  the 
return  day  contained  therein,  the  complainant  shall 
be  at  liberty  to  proceed  ex  parte" l 

of  inquiry  awarded.  The  writ,  however,  was 'not  sued  oat  and  executed ; 
•o  that  this  cause  and  all  other  suits  against  states,  were  swept  at  once 
from  the  records  of  the  court,  by  the  amendment  to  the  federal  constitu- 
tion, agreeably  to  the  unanimous  determination  of  the  judges,  in  Hollingt- 
worth  et  al.  v.  Virginia,  argued  at  February  term,  1798.  See  tie  report 
of  the  case,  3  Dall.,  378." 
1  These  two  general  orders  are  embodied  and  numbered  5,  in  a  set  of 

-37 
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pam2.  in  the  case  of  The  State  of  New  Jersey  v.  The  People 
of  the  State  of  New  York,  in  equity,  the  service  of  the 
subpoena  to  appear  and  answer  having  been  made 
upon  the  acting  governor  of  the  State  of  New  York, 
only,  the  marshal  of  the  southern  district  returning 
that  the  attorney-general  was  not  found  in  his  district, 
the  service  was  held  to  be  insufficient.  The  rule 
required  a  service  on  both,  and  must  be  literally 
observed.  3  Peters,  461.  At  a  subsequent  term,  the 
subpoena  having  in  the  meantime  been  regularly 
served,  and  the  State  of  New  York  having  failed  to 
appear,  it  became  necessary  for  the  complainant 
again  to  apply  to  the  court  for  further  assistance  and 
direction.  The  court  took  occasion  to  review  the 
antecedent  cases,  and  Chief  Justice  Marshall  con- 
cluded its  opinion  as  follows:  "It  has  been  settled 
by  our  predecessors,  on  great  deliberation,  that  this 
court  may  exercise  its  original  jurisdiction  in  suits 
against  a  state,  under  the  authority  conferred  by  the 
constitution  and  existing  acts  of  congress.  The  rule 
respecting  the  process,  the  persons  on  whom  it  is 
served,  and  the  time  of  service  is  fixed.  The  course 
of  the  court  on  the  failure  of  the  state  to  appear, 
after  the  due  service  of  process,  has  been  also  pie- 
scribed.  In  this  case,  the  subpoena  has  been  served 
as  is  required  by  the  rule.  The  complainant,  accord- 
ing to  the  practice  of  the  court,  and  according  to  the 
general  order  made  in  the  case  of  Grayson  v.  The 
Commonwealth  of  Virginia,  has  a  right  to  proceed  ex 
jwrte;  and  the  court  will  make  an  order  to  that  effect, 
that  the  cause  may  proceed  to  a  final  hearing.  If, 
upon  being  served  with  a  copy  of  such  order,  the 

rales  adopted  by  the  supreme  court  at  December  term,  1858,  the  rest  of 
which,  except  suoh  as  are  directory  to  the  clerk,  relate,  chiefly  or  wholly, 
to  the  appellate  jurisdiction  of  the  court,  and  will  be  noticed  in  their 
appropriate  places  in  the  sequel. 
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defendant  shall  still  fail  to  appear,  or  show  cause  to  chap.i. 
the  contrary,  this  court  will,  as  soon  thereafter  as  the 
cause  shall  be  prepared  by  the  complainant,  proceed 
to  a  final  hearing  and  decision  thereof.  But  inas- 
much as  no  final  decree  has  been  pronounced  or 
judgment  rendered  in  any  suit  heretofore  instituted 
in  this  court,  against  a  state,  the  question  of  pro- 
ceeding to  a  final  decree  will  be  considered  as  not 
conclusively  settled,  until  the  case  shall  oome  on  to 
be  heard  in  chief."  5  Peters,  284. 

It  will  be  seen  from  these  cases,  that  in  suits 
against  a  state,  if  the  state  shall  neglect  to  appear 
on  due  service  of  process,  no  coercive  measures  are 
to  be  resorted,  to  compel  appearance ;  but  the  plain- 
tiff will  be  allowed  to  proceed  ex  parte.  And  such 
was  expressly  said  to  be  the  settled  practice  of  the 
court,  in  the  case  of  The  State  of  Massachusetts  ads. 
The  State  of  Rhode  Island,  12  Peters,  755. 

In  the  case  just  cited,  which  was  a  bill  in  equity 
for  the  purpose  of  ascertaining  and  determining  the 
true  boundary  line  between  the  parties,  the  State  of 
Massachusetts  had  appeared  and  put  in  an  answer 
and  plea,  and  then  at  a  subsequent  term,  by  her 
counsel,  moved  to  dismiss  the  bill  on  the  ground 
that  the  court  had  no  jurisdiction  of  the  cause.  This 
motion  the  court  held  itself  bound  to  entertain.  12 
Peters,  657.  The  motion  having  been  denied,1  a 
motion  was  made  in  behalf  of  Massachusetts  for 
leave  to  withdraw  her  plea,  and  also  her  appearance. 
The  motion  was  granted,  and  leave  was  at  the  same 
time  given  to  Rhode  Island  to  amend  her  bill.  At 
the  next  term  (1839),  nothing  having  in  the  mean- 

1  The  objection  was  that  the  controversy  related,  not  to  a  question  of 
property,  bat  simply  of  jurisdiction,  and  was,  therefore,  as  it  was  in- 
sisted, not  a  judicial  but  a  political  question.  On  this  ground  Chief 
Justice  Taket  dissented  from  the  decision  of  the  court. 
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part  2.  time  been  done  on  the  part  of  Massachusetts  in  pur- 
suance of  the  leave  given,  and  Bhode  Island  having 
(though  not  till  the  second  day  of  that  term)  amend- 
ed her  bill,  it  was  ordered  by  the  court  that  Massa- 
chusetts be  allowed  until  the  first  Monday  of  the 
next  August,  to  elect  whether  she  would  withdraw 
her  appearance;  and  if  her  appearance  should  be 
withdrawn  within  the  time  limited,  that  Ehode  Is- 
land should  be  thereupon  at  liberty  to  proceed  ex 
parte.  And  if  the  appearance  of  Massachusetts 
should  not  be  so  withdrawn,  it  was  ordered,  that 
then  the  said  state  should  answer  the  amended  bill, 
on  or  before  the  second  day  of  January,  1840.  The 
case  had  been  brought  before  the  court  on  a  motion 
in  behalf  of  the  complainant,  that  the  defendant  be 
required  to  answer  within  some  short  period  to  be 
fixed  by  the  court,  so  as  to  enable  the  complainant 
to  bring  the  cause  to  a  hearing  during  the  same 
term ;  which  motion  was  denied.  13  Peters,  23.  At 
the  next  term  (January,  1840),  the  defendant  having 
in  the  meantime  made  her  election  to  put  in  a  plea 
and  answer  to  the  amended  bill,  the  case  was  brought 
to  argument  on  the  sufficiency  of  the  plea  and  an- 
swer. A  preliminary  question  arose  as  to  the  party 
whose  right  it  was  to  begin  and  close  the  argument. 
The  court  considered  the  rule  of  the  English  Chan- 
cery to  be,  that  this  right  pertains  to  the  party  who 
puts  in  a  plea  which  is  the  subject  of  discussion,  and 
that  it  belonged,  therefore,  to  the  State  of  Massa- 
chusetts. 14  Peters,  210.  The  plea  was  overruled, 
on  the  ground  that  it  was  multifarious;  and  it  was 
ordered,  that  the  defendant  answer  the  bill  on  or 
before  the  first  day  of  the  next  term.  lb.  At  the 
next  term  (January,  1841),  the  counsel  for  the  defen- 
dant filed  a  demurrer  to  the  bill,  which  was  argued 
and  overruled,  and  thereupon  the  defendant  was 
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ordered  to  answer  the  bill  on  or  before  the  next  chari. 
August.  15  Peters,  233.  When  the  case  was  before 
the  court  in  1840,  the  court  laid  down  the  important 
principle  that  in  suits  between  states,  it  was  incum- 
bent on  the  court  to  take  care  that  full  opportunity 
should  be  afforded  to  each  party  to  bring  before  the 
court  what  it  might  conceive  to  be  the  merits  of  its 
side  of  the  case,  in  such  manner  as  to  entitle  it  to  a 
direct  decision  upon  them;  and  that  the  court  was 
bound,  if  necessary,  so  to  modify  the  technical  rules 
of  pleading  as  to  secure  this  end.  * 

In  1846  the  cause  was  brought  to  a  final  hearing 
on  its  merits,  and  was  elaborately  argued.  The  State 
of  Ehode  Island  having,  in  the  opinion  of  the  court, 
failed  clearly  to  establish  its  right  of  jurisdiction  over 
the  disputed  territory,  the  bill  was,  for  that  reason, 
dismissed.  4  Howard,  591. 

The  State  of  Missouri  v.  The  State  of  Iowa  (7  How- 
ard, 660),  was  also  a  suit  in  equity  to  settle  a  ques- 
tion of  boundary,  the  bill  having  been  filed  by  the 
State  of  Missouri,  "with  the  consent  of  the  State  of 
Ibwa."  A  cross  bill  was  also  filed  by  the  State 
of  Iowa.  The  court  having  by  its  decree,  desig- 
nated what  it  deemed  to  be  true  boundary  line, 
decreed  that  the  State  of  Missouri  be  perpetually 
enjoined  from  exercising  jurisdiction  to  the  north  of 
it,  and  that  the  State  of  Iowa  be  in  like  manner 
enjoined  from  exercising  jurisdiction  to  the  south  of 
it.  The  court  also  appointed  commissioners  to  run 
and  mark  the  line,  and  to  erect  durable  monuments 
with  proper  inscriptions;  a  moiety  of  the  costs  of 
the  whole  proceeding,  to  be  paid  by  each  party.  The 
commissioners  were  also  directed  to  report  to  the 
court  at  its  next  term.  This  having  been  done,  and 
no  exception  being  taken  to  the  report,  it  was  con- 


294  Practice  of  the  Supreme  Court. 

PABT2.   finned,  and  the  boundary  line  was  accordingly  finally 
declared  and  established.  10  Howard,  1. 

The  State  of  Florida  v.  The  State  of  Georgia,  gave 
rise  to  a  new,  important  and  difficult  question.  Like 
the  preceding  case,  the  controversy  concerned  the 
boundary  line  between  the  two  states.  The  bill  hav- 
ing been  filed,  and  a  subpoena,  on  motion,  awarded 
by  the  court  at  December  term,  1850,  "against  the 
State  of  Georgia"  (11  Howard,  293),  at  December 
term,  1854,  Georgia  having  in  the  meantime  an- 
swered the  bill,  and  other  steps  having  been  taken, 
but  the  cause  not  being  ready  for  final  hearing,  the 
attorney-general  of  the  United  States  filed  an  infor- 
mation setting  forth  that  the  United  States  were 
materially  interested  in  the  controversy  on  account 
of  the  bearing  it  had  upon  the  extent  of  the  public 
lands  obtained  by  the  purchase  of  Florida ;  and  upon 
this  ground  he  moved  for  leave  not  only  to  be  heard, 
but  to  adduce  evidence  in  behalf  of  the  United 
States. 

By  the  decision  of  a  majority  of  the  court,  pro- 
nounced in  an  elaborate  opinion  delivered  by  the 
Chief  Justice,  he  was  permitted  to  do  this.  Mr. 
Justice  M'Lbax,  Mr.  Justice  Daniel,  Mr.  Justice 
Ottbtis  and  Mr.  Justice  Campbell  dissenting,  and 
the  two  latter  assigning  the  reasons  of  their  dissent 
at  length.  It  was  conceded  by  the  court  that  the 
United  States  could  not  be  made  a  party  to  the  suit; 
but  the  jurisdiction  exercised  by  the  court  in  suits 
between  states  being  in  its  nature  mi  generis,  no 
rules  of  procedure  having  been  prescribed  by  law  to 
regulate  its  exercise,  and  no  means  having  been 
provided  for  a  revision  of  the  judgment  to  be  pro- 
nounced, the  court  felt  itself  to  be  at  liberty,  and 
deemed  it  to  be  its  duty  to  disregard  the  technicali- 
ties and  forms  applicable  to  ordinary  litigation,  and 
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allow  the  attorney-general  to  intervene,  and  to  ad-  chap.  *• 
duce  proofs  and  arguments  to  be  considered  by  the 
court  in  deciding  the  question  before  it.  17  Howard, 
478. 

The  only  case  ever  brought  to  trial  by  jury  before 
the  supreme  court,  of  which  I  have  met  with  any 
report,  is  that  of  The  State  of  Georgia  v.  Brailsford 
et  ah  (3  DalL,  1),  which  was  a  feigned  issue,  and 
affords  nothing  worthy  of  remark  in  this  place. 

The  foregoing  abstract  presents,  in  substance,  all 
the  written  materials  for  the  compilation  of  a  system 
of  practice  in  proceedings  in  the  supreme  court  as  a 
court  of  original  jurisdiction. 

A  few  general  directions  will,  therefore,  complete 
all  that  will  be  attempted  under  this  head. 

Process.]  In  actions  at  law  against  a  state,  as  there 
can  be  no  actual  arrest,  the  first  process  is  a  sum- 
mons. This  writ  is  directed  to  the  marshal  of  the 
district  comprising  the  state,  or  (when  it  is  divided 
into  more  than  one  district),  a  part  of  it,  and,  as  has 
been  seen  above,  must  be  served  upon  the  chief  exe- 
cutive magistrate  and  the  attorney-general  of  the 
state.  Should  the  state  fail  to  appear,  it  may  well 
be  doubted,  since  the  annunciation  of  the  principle 
stated  in  the  case  of  Rhode  Island  v.  Massachusetts, 
whether  the  court  would  now  make  an  order,  like 
that  entered  in  the  case  of  Oswald  v.  The  State  of 
New  York,  that  unless  the  defendant  "appears  by 
the  first  day  of  next  term,  or  shows  cause  to  the  con- 
trary, judgment  will  be  entered  by  default  against 
said  state."  Judging  from  the  language  held  by  the 
court  in  more  recent  cases,  it  seems  more  probable 
that  an  actual  trial  would  be  considered  an  indispen- 
sable prerequisite  to  any  conclusive  decision  upon 
the  rights  of  the  parties. 
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PABT2.  j^  g^jg  against  ambassadors,  or  other  public  min- 
isters or  their  domestics  or  domestic  servants  (if 
indeed  any  such  suits  can  be  maintained),  the  same 
form  of  process  ought  doubtless  to  be  resorted  to ; 
since  by  the  act  of  April  30, 1790,1  it  is  enacted  (in 
accordance  with  the  law  of  nations),  "That  if  any 
writ  or  process  shall,  at  any  time  hereafter,  be  sued 
forth  or  prosecuted  by  any  person  or  persons,  in  any 
of  the  courts  of  the  United  States,  or  in  any  of  the 
courts  of  a  particular  state,  or  by  any  judge  or  justice 
therein,  respectively,  whereby  the  person  of  any  am- 
bassador or  other  public  minister  of  any  foreign 
prince  or  state,  authorized  and  received  as  such  by  the 
President  of  the  United  States,  or  any  domestics  or 
domestic  servant  of  any  such  ambassador  or  other 
public  minister,  may  be  arrested  or  imprisoned,  or 
his  or  their  goods  or  chattels  be  distrained,  seized 
or  attached,  such  writ  or  process  shall  be  deemed  and 
adjudged  to  be  utterly  void,  to  all  intents,  construc- 
tions and  purposes,  whatsoever." 

As  to  the  description  of  persons  who  fall  under  the 
denomination  of  domestics  and  domestic  servants, 
and  touching  the  true  construction  of  this  act  (which 
is  substantially  a  transcript  of  the  statute  of  7  Anne, 
chap.  12,  $  34),  see  8  Mod.,  388 ;  3  M.  &  S.,  284 ; 
Barnes,  370,  374, 375 ;  1  Wm.  BL,  471 ;  3  Burr.,  1478, 
1676, 1731 ;  1  Burr.,  401 ;  3  Wils.,  33;  1  Wils.,  20,  78 ; 
Pitzg.,  200 ;  2  Stra.,  797 ;  2  L.  Eaym.,  1524 ;  4  Burr., 
2017 ;  3  T.  K.,  79 ;  3  Camp.,  47. 

By  the  next  section  it  is  declared  that  all  persons 
convicted  of  suing  forth  or  prosecuting  any  such  writ 
or  process,  and  all  officers  executing  the  same,  "  shall 
be  deemed  violators  of  the  laws  of  nations  and  dis- 
turbers of  the  public  repose,  and  imprisoned  not 

1  Ch.  9,  §  25 :  1  BUt.  at  Large,  p.  112. 
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exceeding  three  years,  and  fined  at  the  discretion  of  chap.i. 
the  court:  Provided,  nevertheless,  that  no  citizen  or 
inhabitant  of  the  United  States  who  shall  have  con- 
tracted debts  prior  to  bis  having  entered  into  the 
service  of  any  ambassador  or  other  public  minister, 
which  debts  shall  be  still  due  and  unpaid,  shall  have, 
take  or  receive  any  benefit  of  this  act ;  nor  shall  any 
person  be  proceeded  against  by  virtue  of  this  act,  for 
having  arrested  or  sued  any  other  domestic  servant 
of  any  ambassador  or  othet  public  minister  unless 
the  name  of  such  person  be  first  registered  in  the 
office  of  the  secretary  of  state,  and  by  suet  secretary 
transmitted  to  the  marshal  of  the  district  in  which 
congress  shall  reside,  who  shall,  upon  receipt  thereof, 
affix  the  same  in  some  public  place  in  his  office, 
whereto,  all  persons  may  resort  and  take  copies  with- 
out fee  or  reward." 

In  actions  personal  against  a  citizen  by  an  am- 
bassador or  other  public  minister ;  and  by  or  against 
consuls  (who  are  not  entitled  to  the  immunities  of 
public  ministers),  the  process  would  doubtless  be  the 
writ  of  capias  ad  respondendum,  upon  which  the  de- 
fendant might  be  held  to  bail  (upon  filing  an  affida- 
vit for  that  purpose,  according  to  the  English  prac- 
tice), or  not,  according  to  the  nature  of  the  plaintiff's 
demand. 

Pleadings.']  The  jurisdiction  of  the  courts  of  the 
United  States  being  special  and  limited,  it  is  a  fun- 
damental rule  of  pleading  (as  will  be  fully  explained 
and  illustrated  in  treating  of  the  practice  of  the  other 
courts),  that  the  jurisdiction  of  the  court  must  dis- 
tinctly appear  upon  the  face  of  the  plaintiff's  declar- 
ation. Depending,  therefore,  as  it  does  in  this  court 
(as  a  court  of  original  jurisdiction),  entirely  upon  the 
character  of  the  parties,  that  character  must  be  dis- 
tinctly averred. 

38 
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PABTja.  Judgment  and  Execution]  As  we  have  already  seen, 
the  form  and  effects  of  judgments  and  executions  in 
the  circuit  and  district  courts,  are  regulated  by  the 
laws  of  the  respective  states*  But  the  acts  of  con- 
gress are  silent  with  respect  to  these  particulars,  as  it 
regards  the  supreme  court,  except  in  conferring  the 
authority  to  make  rules.  In  the  exercise  of  this 
power,  should  circumstances  call  it  into  action,  it 
may  be  supposed  that  as  against  individual  defend- 
ants, the  court  would  adopt  the  laws  of  the  states  of 
WAich  such  defendants  were  citizens  or  residents* 

What  form  of  process  would  be  devised  to  enforce 
a  judgment  against  a  state,  when  the  judgment 
would  otherwise  be  ineffectual,  is  a  grave  question 
upon  which  no  conjecture  will  be  hazarded.  In  the 
case  of  Chishohn  v.  Georgia,  and  again  in  that  of 
Rhode  Island  v.  Massachusetts,  referred  to  above,  the 
want  of  any  legislative  provision  on  this  subject  was 
strenuously  insisted  on  at  the  bar,  as  an  insuperable 
obstacle  to  the  exercise  of  jurisdiction. 

Mr.  Justice  Baudwe*,  in  pronouncing  the  decision 
of  the  court,  has  given  an  interesting  and  instructive 
summary  of  the  English  decisions  relating  to  the 
question. 

In  the  former  case  the  point  was  left  untouched  by 
the  court :  in  the  latter  case,  which,  it  will  be  recol- 
lected, involved  no  question  of  property,  but  con- 
cerned only  the  rights  of  sovereignty  and  jurisdiction, 
one  answer  given  to  the  objection  by  the  counsel  for 
fihode  Island  was,  that  the  decree  of  the  court  asked 
for  by  that  state,  would  execute  itself,  by  definitively 
settling  the  question  in  issue  between  the  parties,  and 
actually  vesting  the  rights  decreed.  The  court  seems 
to  have  concurred  in  this  view  of  the  subject,  and  no 
doubt  is  intimated  that  it  would  be  the  duty  of  the 
court  to  adjudicate  upon  any  question  suitable  for 
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judicial  cognizance  when  called  upon  to  do  so  by  a  CHAP-  *• 
suit  between  states ;  and  this,  as  we  have  seen,  the 
court  has  not  hesitated  to  do,  in  subsequent  cases, 
and  to  enjoin  obedience  to  its  decree. 

In  conclusion,  it  is  proper  to  add,  that  by  a  rule  of 
the  supreme  court,  all  motions  to  the  court  are 
required  to  be  reduced  to  writing,  briefly  stating  the 
facts  and  the  objects  of  the  motion.  This  rule  is 
doubtless  applicable  as  well  to  cases  of  original  as  of 
appellate  jurisdiction.1 

1  The  form  of  compliance  with  this  rule  may  be  seen,  for  example,  in 
White's  Administrator  v.  The  United  States,  1  Black.,  501,  and  Rice  v. 
The  Minnesota  and  Northwestern  R.  R.  Co.,  21  Howard  82. 
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part  2. 


CHAPTER  II. 

OP  THE  PEACTICE  OF  THE  CIRCUIT  AND  DISTRICT 
COURTS  IN  CIVIL  ACTIONS  AT  COMMON  LAW,  INCLUD- 
ING CAUSES  REMOVED  FROM  THE  STATE  COURTS. 

Section  1. — As  regulated  hy  statute. 

Several  statutable  provisions,  directly  or  indirectly 
relating  to  the  practice  of  these  courts,  have  already 
been  recited,  or  referred  to,  at  the  commencement  of 
the  preceding  chapter,  and  need  not,  therefore,  be 
here  particularly  noticed,  although  it  is  indispensa- 
bly necessary  that  the  student  should  bear  them  in 
mind,  as  equally  applicable  to  this  court.  Others  will 
be  hereafter  cited  under  particular  heads  to  which 
they  respectively  relate.  But  those  which  constitute 
the  basis  of  the  practice  in  suits  at  common  law,  in 
both  the  circuit  and  district  courts,  throughout  the 
Union,  are  the  following: 

The  second  section  of  the  temporary  act  of  29th 
Sept.,  1789  (the  first  section  of  which  has  already 
been  given  verbatim  in  the  preceding  chapter),  enacts 
"  That  until  further  provision  shall  be  made,  and  ex- 
cept where,  by  this  act  or  other  statutes  of  the  United 
States,  is  otherwise  provided,  the  forms  of  writs  and 
executions,  except  their  style,  and  modes  of  process 
and  rates  of  fees,  except  fees  to  judges,  in  the  circuit 
and  district  courts,  in  suits  at  common  law,  shall  be 
the  same  in  each  state  respectively,  as  are  now  used, 
or  allowed  in  the  supreme  courts  of  the  same.  And 
the  forms  and  modes  of  proceeding  in  causes  of  equity 
and  of  admiralty  and  maritime  jurisdiction,  shall  be 
according  to  the  course  of  the  civil  law;  and  the 
rates  of  fees,  the  same  as  are  or  were  last  allowed  by 
the  states  respectively  in  the  court  exercising  supreme 
jurisdiction  in  such  causes." ' 

lCh.  21:  1  Stat  at  Urge,  p.  98. 
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Under  this  simple  and  highly  judicious  regulation,  CHAP- 2- 
these  courts  went  into  action. 

At  the  third  session  of  congress,  the  forms  of  pro- 
cess and  modes  of  proceeding  in  the  courts  having 
in  the  meantime  become  in  some  degree  settled  in 
conformity  with  the  act  just  recited,  the  permanent 
act  of  May  8, 1792,  usually  denominated  the  Process 
Act,  was  passed  ( the  first  section  of  which  has  also 
been  recited  in  the  preceding  chapter),  the  second 
section  of  which  is  as  follows : 

"  The  forms  of  writs,  executions  and  other  process,  except 
their  style,1  and  the  forms  and  modes  of  proceeding  in  suits, 
in  those  of  common  law,  shall  be  the  same  as  are  now  used  in 
the  said  courts,  [the  supreme,  circuit  and  district  courts,] 
respectively,  in  pursuance  of  the  act  entitled  'An  act  to  regu- 
late process  in  the  courts  of  the  United  States ; '  [the  act  of 
29th  September,  1789,  above  cited,]  in  those  of  equity  and  in 
those  of  admiralty  and  maritime  jurisdiction,  according  to 
the  principles,  rules  and  usages  which  belong  to  courts  of 
equity,  and  to  courts  of  admiralty,  respectively,  as  contradis- 
tinguished from  courts  of  common  law;  except  so  far  as  may 
have  been  provided  for  by  the  act  to  establish  the  judicial 
courts  of  the  United  States ;  subject,  however,  to  such  altera- 
tions and  additions,  as  the  said  courts,  respectively,  shall,  in 
their  discretion,  deem  expedient,  or  such  regulations  as  the 
supreme  court  of  the  United  States  shall  think  proper  from 
time  to  time,  by  rule,  to  prescribe  to  any  circuit  or  district 
court,  concerning  the  same :  Provided^  That  on  judgments  in 
any  of  the  cases  aforesaid,  where  different  kinds  of  executions 
are  issuable  in  succession,  a  capias  ad  satisfaciendum  being 

1  The  words  "except  Iheir  etyle,"  must  have  been  inadvertently  copied  ' 
from  the  first  act  In  that  act  they  referred  to  the  style  of  processes 
( i .  *.,  the  name  of  the  authority  under  whioh  they  were  issued )  in  the 
state  courts,  and  were  therefore  appropriate  and  necessary ;  but  as  they 
stand  in  this  act,  they  refer  to  process  in  the  courts  of  the  United  State*, 
in  the  style  of  which  it  was  not  intended  to  make  any  alteration.  They 
have  accordingly  been  inoperative  in  practice. 
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part  2.   one,  the  plaintiff  shall  have  his  election  to  take  out  a  capias 
ad  satisfaciendum  in  the  first  instance." x 

By  the  first  act,  therefore,  (of  29th  September, 
1789,)  the  then  existing  systems  of  practice  in  the 
several  states  were  temporarily  adopted  as  the  prac- 
tice of  the  circuit  and  district  courts,  in  and  for  those 
states  respectively;  subject,  however,  to  be  modified 
by  rules  of  court:  and  by  the  act  last  recited,  the 
system  of  practice  thus  introduced  into  the  courts  of 
the  United  States,  was  sanctioned  and  permanently 
established,  subject,  however,  to  the  like  power  of 
modification,  as  circumstances  and  convenience  might 
require. 

It  is  proper  here  also  to  say,  that  subsequent  changes 
in  the  modes  of  proceeding  in  the  state  courts  whether 

1  Ch.  36 :  1  Stat,  at  Large,  p.  275.  The  power  conferred  by  this  act  on 
the  supreme  court,  to  prescribe  roles  of  procedure  to  the  oirouit  and 
district  courts,  remained  wholly  dormant  until  the  year  1822,  when  a 
body  of  rules  was  framed  and  promulgated  to  regulate  the  practice  of 
the  circuit  courts  in  equity.  These  rules  continued  in  force  until  1842, 
when  a  more  complete  set  of  rules  of  equity  practice  was  prescribed ; 
and  on  the  23d  of  August  of  that  year,  an  act  was  passed  conferring  this 
power  in  very  comprehensive  as  well  as  explicit  terms.  The  enactment 
here  referred  to  is  as  follows :  "  The  supreme  oourt  shall  have  full  power 
and  authority,  from  time  to  time,  to  prescribe,  and  regulate  and  alter, 
the  forms  of  writs  and  other  process  to  be  used  and  issued  in  the  district 
and  circuit  courts  of  the  United  States,  and  the  forms  and  modes  of 
framing  and  filing  bills  and  libels,  answers  and  other  proceedings  and 
pleadings,  in  suits  at  common  law,  or  in  admiralty,  and  in  equity  pleadings 
in  the  said  courts,  and  also  the  forms  and  modes  of  taking  and  obtaining 
evidence,  and  of  obtaining  discovery,  and  generally  the  forms  and  modes 
of  drawing  np,  entering  and  enrolling  decrees,  and  the  forms  and  modes 
of  proceeding  before  trustees  appointed  by  the  court,  and  generally  to 
regulate  the  whole  practice  of  the  said  courts,  so  as  to  prevent  delays, 
and  to  promote  brevity  and  succinctness  in  all  pleadings  and  proceedings 
therein,  and  to  abolish  all  unnecessary  costs  and  expenses  in  any  suit 
therein.'1    Act  of  August  23, 1842,  oh.  188,  §6:6  Stat,  at  Large,  p.  516. 

In  the  year  1845,  the  supreme  court  promulgated  another  body  of  rules 
to  regulate  the  practice  in  causes  of  admiralty  and  maritime  jurisdiction. 
With  respect  to  proceedings  at  oommon  law  this  power  has  never  been 
executed. 
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introduced  by  the  legislature  or  by  the  courts  them-  chars. 
selves,  are  wholly  inapplicable,  per  sey  to  the  national 
courts.  It  is  competent  for  the  judges  of  the  latter 
courts,  in  the  exercise  of  the  large  discretionary  pow- 
ers with  which  they  are  invested,  to  adopt  such  inno- 
vations by  rule  if  they  think  proper:  but  until  so 
adopted  they  are  wholly  inoperative  in  these  courts. 
With  respect  to  another  highly  important  enactment, 
adopting  the  laws  of  the  states  (except  where  the 
constitution,  treaties  or  statutes  of  the  United  States, 
otherwise  require  or  provide),  as  rules  of  decision  in 
trials  at  common  law,  in  cases  where  they  apply,  the 
operation,  as  we  have  seen,  is  otherwise.  This  pro- 
vision is  prospective,  and  questions  are  to  be  decided 
according  to  the  laws  of  the  state  in  which  the  court 
is  sitting,  as  they  exist  when  such  questions  arise. 
But  to  determine  with  certainty,  whether  the  question 
|  falls  under  the  one  or  the  other  of  these  provisions  is 
not  always  quite  easy.  The  student  will,  however, 
find  a  very  able  interpretation  of  them  in  the  cases  of 
Wayman  et  al.  v.  Southard  et  al,  10  Wheat.,  1,  and 
the  Bank  of  the  United  States  v.  Halstead,  10  Wheat., 
51 ;  more  full  citations  of  which  have  been  given  in 
the  first  part  of  this  treatise. 

The  provision  of  the  process  act  under  considera- 
tion, it  must  be  observed,  is  applicable  only  to  the 
states  which  composed  the  Union  at  the  time  of  its 
passage.  But  by  an  act  passed  May  19,  1828,1  it 
was  extended  to  the  states  subsequently  admitted 
into  the  Union,  and  by  an  act  passed  August  1, 
1842,*  the  act  of  1828  was  extended  to  the  states 
admitted  during  the  intermediate  years.  The  first 
section  of  this  act  is  as  follows : 

1  Ch.  68 :  4  Stat,  at  Large,  p.  278. 
■Ch.  109 :  5  Stat,  at  Large,  p.  499. 
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part  2.  « The  forms  of  mesne  process,  except  the  style,  and  the 
forms  and  modes  of  proceeding  in  suits  in  the  courts  of  the 
United  States,  held  in  those  states  admitted  to  the  Union 
since  the  twenty-ninth  day  of  September,  in  the  year  seven- 
teen hundred  and  eighty-nine,  in  those  of  common  law  shall 
be  the  same  in  each  of  the  said  states,  respectively,  as  are 
now  used  in  the  highest  court  of  original  general  jurisdiction 
of  the  same,  in  proceedings  in  equity,  according  to  the  prin- 
ciples, rules  and  usages,  which  belong  to  courts  of  equity, 
and  in  those  of  admiralty  and  maritime  jurisdiction,  accord- 
ing to  the  principles,  rules  and  usages  which  belong  to  courts 
of  admiralty,  as  contradistinguished  from  courts  of  common 
law,  except  so  far  as  may  have  been  otherwise  provided  for 
by  acts  of  congress,  subject,  however,  to  such  alterations  and 
additions  as  the  said  courts  of  the  United  States'  respectively 
shall,  in  their  discretion,  deem  expedient,  or  to  such  regula- 
tions as  the  supreme  court  of  the  United  States  shall  think 
proper,  from  time  to  time,  by  rules  to  prescribe  to  any  cir- 
cuit or  district  court  concerning  the  same." 

The  second  and  third  sections  contain  important 
provisions  applicable  to  the  old  as  well  as  new  states. 
They  are  as  follows  : 

Sec.  2.  "That,  in  any  one  of  the  United  States,  where  judg- 
ments are  a  lien  upon  the  property  of  the  defendant,  and 
where,  by  the  laws  of  such  state,  defendants  are  entitled  in 
the  courts  thereof,  to  an  imparlance  of  one  term  or  more, 
defendants,  in  actions  in  the  courts  of  the  United  States, 
holden  in  such  state,  shall  be  entitled  to  an  imparlance  of  one 
term." 

Sec.  3.  "That  writs  of  execution  and  other  final  process 
issued  on  judgments  and  decrees,  rendered  in  any  courts  of 
the  United  States,  and  the  proceedings  thereupon  shall  be 
the  same,  except  their  style,  in  each  state,  respectively,  as  are 
now  used  in  the  courts  of  such  state,  saving  to  the  courts  of 
the  United  States  in  those' states  in  which  there  are  not  courts 
of  equity,  with  the  ordinary  equity  jurisdiction,  the  power  of 
prescribing  the  mode  of  executing  their  decrees  in  equity  by 
rules  of  court.  Provided,  however,  that  it  shall  be  in  the 
power  of  the  courts,  if  they  see  fit  in  their  discretion,  by 
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rules  of  court,  so  far  to  alter  final  process  in  said  courts  as  CHAP.  2. 
to  conform  the  same  to  any  change  which  may  be  adopted  by 
the  legislatures  of  the  respective  states  for  the  state  courts." 

The  fourth  and  last  section  of  the  act  directs  that 
its  provisions  shall  not  extend  to  the  national  courts 
in  Louisiana.1 

It  may  not  be  useless  to  pause,  here,  for  a  moment, 
at  the  close  of  this  general  outline,  for  the  purpose 
of  stating  with  precision  its  practical  result,  which 
may  be  summed  up  as  follows : 

In  order  to  determine  a  (Question  of  practice  (un- 
less it  relates  to  imprisonment  for  debt),  •  we  are  to 
ascertain,  1,  whether  it  is  specifically  prescribed  by 
any  act  of  congress;  if  not,  2,  whether  it  is  so  by  the 
rules  of  the  court  in  which  it  arises ;  and  if  not,  then 
finally,  we  are  to  inquire  what  was  the  practice  upon 
the  point  in  question  in  the  supreme  court  of  the 
state  where  the  question  arises,  on  the  29th  of  Sep- 
tember, 1789,  or  if  the  question  arises  in  one  of  the 
states  since  admitted  into  the  Union,  or  if  it  concern 
final  process,  what  was  the  practice  of  the  state  court  • 

on  the  first  of  May,  1842.  A  careful  and  judicious 
application  of  these  tests,  though  the  process  may  in 
some  instances  require  time  and  patience,  cannot 
fail  to  lead  to  a  correct  decision. 

Having  premised  thus  much,  it  remains,  as  far  as 
the  nature  of  the  subject  will  conveniently  permit,  to 
lay  down  more  particular  directions  for  the  institu- 
tion of  suits,  and  for  their  management  through  the 
various  stages  of  their  progress.    But  to  do  this  with 

1  The  case  of  Amis  v.  Smith  (16  Peters,  303),  contains  an  instruc- 
tive commentary  on  this  act.  See,  also,  the  case  of  Sears  v.  East' 
bum  (10  Howard,  187),  where  it  is  held  that  a  statute  of  a  state 
admitted  into  the  Union  since  1789,  abolishing  the  action  of  ejectment 
and  substituting  an  action  of  trespass,  is  binding  on  the  circuit  court  of 
the  United  States  in  that  state. 

*  Vidt,  post,  Bail  ajtd  Bxbovtio*. 
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PABT2*  that  degree  of  minuteness  which  is  found  in  books 
treating  of  the  practice  of  a  single  court,  as  of  the 
king's  bench  in  England,  or  of  the  supreme  court  of 
the  State  of  New  York,  for  example,  so  as  to  afford 
a  perfect  guide  in  regard  to  every  particular,  in  every 
district  of  the  Union,  while  it  would  be  superfluous, 
would  at  the  same  time  be  impracticable. 

Many  things,  however,  are  common  to  all  the  cir- 
cuit and  district  courts  in  every  state.  These  I  shall 
endeavor,  as  far  as  I  am  able,  to  make  plain;  and 
shall,  moreover,  with  regard  to  the  two  districts,  in 
the  State  of  "New  York,  descend  somewhat  more  into 

particulars. 

SECTION  n. 

Of  the  several  forms  of  action* 

Suits  at  law,  whether  personal,  mixed  or  real,  may 
be  maintained  in  these  courts  in  all  the  forms  of 
action  pursued  in  the  superior  courts  of  the  several 
states  embraced  within  their  several  respective  juris- 
dictions. 

SECTION  HI. 

Of  the  limitation  of  actions. 

Although  acts  of  limitation  embracing  particular 
descriptions  of  actions,  have  from  time  to  time  been 
passed  by  congress,  no  general  statute  of  limitations 
has  yet  been  enacted. 

Special  provision  has,  however,  been  made  for 
certain  cases.  By  the  act  to  establish  and  regulate 
the  post  office  department,  of  March  3,  1825,  suits 
against  the  sureties  in  the  official  bonds  of  postmas- 
ters are  required  to  be  brought  within  two  years 
after  the  default  of  the  principal.1 

lCh.  64t  §  3 :  4  Stat,  at  Large,  p.  102.  Bat  this  limitation  shall  not 
be  considered  as  running  in  any  state  or  part  thereof,  the  inhabitants 
whereof  have  been,  by  the  proclamation  of  the  president,  declared  in  a 
state  of  insurrection,  during  the  time  the  insurrection  shall  continue. 
Aot  of  July  11, 1862,  oh.  139 :  12  Stat  at  Large,  p.  630. 
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By  the  act  of  April  30, 1790,  for  the  punishment  caAP  2- 
of  certain  crimes  against  the  United  States *  prose- 
cutions for  treason  or  other  capital  offenses,  willful 
murder  and  forgery  excepted,  were  limited  to  three 
years ;  and  it  was  also  further  enacted,  that  no  per- 
son should  be  prosecuted,  tried  or  punished  for  any 
offense  not  capital,  nor  for  any  fine  or  forfeiture  under 
any  penal  statute,  unless  the  indictment  or  informa- 
tion for  the  same  should  be  found  or  instituted 
within  two  years  from  the  time  of  committing  the 
offense,  or  incurring  the  fine  or  forfeiture.  In  the 
case  of  Adams,  qui  tarn  v.  Wood  (2  Oranch,  336),  this 
latter  provision  was  held  to  be  applicable  prospec- 
tively to  penalties  and  forfeitures  imposed  by  subse- 
quent acts.  And  although  it  speaks  only  of  prose- 
cutions by  indictment  and  information,  it  was  held 
to  extend  to  actions  of  debt  for  the  recovery  of  statute 
penalties. 

But  by  the  act  of  March  26,  1804,  the  period  of 
limitation  for  prosecutions  for  fines  or  forfeitures 
arising  under  the  revenue  laws  of  the  United  States 
was  extended  to  five  years  *  instead  of  the  three  years' 
limitation  prescribed  by  the  collection  act  of  March 
2,  1799,  ch.  22.  And  by  the  act  of  April  20,  1818, 
relating  to  the  importation  of  slaves,  prosecutions 
for  penalties  and  forfeitures  incurred  under  it,  were 
also  limited  to  five  yeatrs? 

By  the  copyright  act  of  February  3,  1831,  prose- 
cutions for  any  forfeiture  or  penalty  incurred  under 
that  act  were  limited  to  two  years.4 

By  the  act  of  April  10,  1806,  suits  on  marshals' 
bonds  were  limited  to  six  years ;  saving  the  rights  of 

1  Ch.  9,  §  32 :  1  Stat,  at  Large,,  p.  119. 
'Ch.  40,  §  3  :  2  SUt.  at  Large,  p.  290. 
»Ch.  91,  §  9 :  8  Stat,  at  Large,  p.  460. 
*Chl6,  §12:  4 id,  p.  436. 


/ 


908  Practice  of  the  Circuit  and  District  Courts. 

past*,  infante,  feme  coverts,  and  persons  non  compos  mentis, 
for  three  years  after  the  removal  of  their  disabilities.1 
And  in  the  case  of  Montgomery  v.  Hernandez  et  ol. 
(12  Wheat,  129),  it  was  held  that  where  after  a 
breach  of  the  condition  of  a  marshal's  bond,  the  pro- 
ceeding out  of  which  the  liability  arose,  was  sus- 
pended by  appeal  whereby  the  right  of  action  of  the 
party  injured  was  also  suspended,  the  period  of 
limitation  did  not  commence  until  after  the  deter- 
mination of  the  appeal 

The  foregoing  are,  it  is  believed,  all  the  provisions 
to  be  found  in  the  permanent  acts  of  congress, 
relative  to  this  subject  until  the  act  of  February 
28, 1839,  by  the  fourth  section  of  which  it  is  enacted 
44  That  no  suit  or  prosecution  shall  be  maintained  for 
any  penalty  or  forfeitures,  pecuniary  or  otherwise, 
accruing  under  the  laws  of  the  United  States,  unless 
the  same  suit  or  prosecution  shall  be  commenced 
within  five  years  from  the  time  when  the  penalty  or 
forfeiture  accrued:  Provided,  that  the  person  of  the 
offender,  or  the  property  liable  for  such  penalty  or 
forfeiture  shall,  within  the  same  period,  be  found 
within  the  United  States:  so  that  the  proper  process 
may  be  instituted  and  served  against  such  person  or 
property  therefor."* 

The  language  of  this  enactment,  it  will  be  per- 
ceived, is  very  comprehensive.  It  seems  to  have 
been  intended  to  embrace  every  description  of  pen- 
alty or  forfeiture,  imposed  by  any  act  of  congress, 
then  in  force,  or  which  might  be  subsequently  en- 
acted; and  every  form  of  prosecution,  whether  by 
indictment,  information,  libel  or  action  of  debt,  and 
whether  i/n  personam  or  in  rem,  for  the  recovery  of 
such  penalty  or  forfeiture.    If  this  be  the  true  con- 

1Ch.21,§4:  2  Id.,  p.  274. 

*Ch.  36,  §4:5  Stat,  at  Large,  p.  321. 
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straction  of  it,  it  will  be  seen  that  it  supersedes,  and,  chapjj. 
therefore,  virtually  repeals,  all  the  other  enactments 
above  mentioned,  except  so  much  of  the  crimes  act 
of  1790  as  relates  to  other  forms  of  punishment,  and 
the  provision  relative  to  suits  on  marshals'  bonds.1 

With  the  exceptions  above  specified,  all  actions, 
whether  real,  personal  or  mixed,  and  whether  arising 
ex  contractu  or  ex  delicto,  are  left  subject  to  the  local 
legislation  of  the  several  states,  so  far  as  such  legis- 
lation is  applicable:  for  it  has  never  been  doubted 
that  state  limitation  acts  were  embraced  by  that  pro- 
vision of  the  judiciary  act  of  1789,  by  which  it  is 
declared  that  "  the  laws  of  the  several  states,  except 
where  the  constitution,  treaties,  or  statutes  of  the 
United  States  shall  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials  at  common 
law,  in  the  courts  of  the  United  States,  in  cases  where 
they  apply" %  The  laws,  then,  of  each  particular  state 
respectively,  furnish  the  general  rule  of  limitation  in 
Common  law  actions,  to  the  national  courts,  sitting 

1  Nevertheless,  it  was  deemed  expedient,  for  some  reason,  expressly 
to  repeal  the  provisions  of  the  acts  of  1790  and  1804,  mentioned  in  the  { 

text,  with  respect  to  cases  arising  under  the  revenue  laws,  which,  of 
course,  remain  subject  to  the  five  years'  limitation  prescribed  by  the  act 
of  1839.    Act  of  Maroh  3. 1863,  ch.  76,  §  14:  12  Stat,  at  Large,  741. 

By  another  act  of  the  same  date  (ch.  81,  §  7 :  12  Stat,  at  Large,  757), 
it  is  enacted  "  that  no  suit  or  prosecution,  civil  or  criminal,  shall  be 
maintained  for  any  arrest  or  imprisonment  made,  or  other  trespasses  or 
wrongs  done  or  committed,  or  act  omitted  to  be  done,  at  any  time  during 
the  present  rebellion,  by  virtue  or  under  color  of  any  authority  derived 
from,  or  exercised  by,  or  under  the  president  of  the  United  States,  or  by 
or  under  any  act  of  congress,  unless  the  same  shall  be  commenced 
within  two  years  next  after  such  arrest,  imprisonment,  trespass  or  wrong 

may  have  been  done  or  committed,  or  act  may  have  been  omitted  to  | 

be  done:   Provided,  That  in  no  case  shall  the  limitation  herein  pro-  ' 

vided  commence  to  run  until  the  passage  of  this  act,  so  that  no  party 
shall,  by  virtue  of  this  act,  be  debarred  of  his  remedy  by  suit  or  prose- 
cution until  two  years  from  and  after  the  passage  of  this  act." 

'Act  of  Sept.  24, 1789,  ch.  20,  §  31 :  1  Stat  at  Large,  p.  173. 
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PABT2.  ^  gueh  state.  These  laws  are  a  part  of  the  lex  fori, 
and  are  to  be  construed  and  applied  by  the  national 
courts  in  the  same  manner  as  by  the  state  courts. 
To  illustrate  what  is  here  said,  it  will  be  sufficient 
to  cite  a  single  case,  which  I  am  induced  to  select, 
because,  while  it  will  serve  the  purpose  of  illustra- 
tion as  well  as  any  other,  it  determines  moreover  a 
particular  question  of  considerable  practical  interest. 
The  case  of  WElmoryle  v.  Cohen  (13  Peters,  312), 
presented  the  question  whether  a  law  of  a  State 
(Georgia)  limiting  the  right  of  action  (to  five  years) 
on  judgments  obtained  in  courts  other  than  the  courts 
of  such  state,  was  not  a  violation  of  that*  provision 
of  the  constitution  of  the  United  States,  by  which  it 
is  declared  that  full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records,  and  judicial 
proceedings  of  other  states.  But  the  supreme  court 
were  unanimously  and  clearly  of  opinion  that  the 
case  did  not  fall  within  the  scope  of  this  provision. 
The  act  of  limitation,  in  no  respect,  impaired  the 
validity  or  conclusiveness  of  the  judgment  as  to 
the  merits  in  the  original  suit;  and  only  assumed 
to  regulate  the  remedy — a  power  undeniably  within 
the  legislative  authority  of  the  states. 

But  there  is  one  very  numerous  and  important 
description  of  cases  to  which  the  state  limitation 
acts  do  not  apply;  namely,  those  in  which  the  United 
States  are  plaintiffs.  It  was  so  held  by  Mr.  Justice 
Stoby,  in  the  case  of  The  United  States  v.  Hoar  (2 
Mason,  311);  and  in  the  late  case  of  The  United 
States  v.  Knight  (14  Peters,  301,  315),  this  doctrine 
was  incidentally  asserted  by  the  supreme  court,  and 
treated  as  unquestionable.  It  is  in  fact  but  an  appli- 
cation in  this  country  of  a  long  established  doctrine 
of  the  common  law,  expressed  by  the  familiar  maxim, 
nullum  tempus  occurrit  regi:  a  doctrine  not  founded 
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in  prerogative,  even  in  England,  but  resting  on  a  chap. a- 
great  principle  of  public  policy,  which  pertains  alike 
to  all  governments,  viz.:  that  the  public  interests 
should  not  be  prejudiced  by  the  negligence  of  pub- 
lic officers,  to  whose  care  they  are  confided.  This 
principle,  it  is  obvious,  comprehends  suits  instituted 
by  public  officers  in  behalf  of  the  United  States,  no 
less  than  those  brought  in  the  name  of  the  United 
States ;  and  the  doctrine,  it  is  presumed,  therefore,  is 
alike  applicable  to  both  descriptions  of  cases. 

In  the  case  of  Brawn  v.  Jones  (2  Gallis.,  477),  it 
was  held  by  Mr.  Justice  Story,  that  the  statute  of 
limitation'  of  Massachusetts  did  not  apply  to  suits  in  . 
admiralty  for  seamen's  wages.  The  terms  of  the  act 
(which  were  substantially  a  transcript  of  the  statute 
of  limitations  of  21  James),  were  not  considered  to 
be  applicable  to  a  proceeding  in  admiralty ;  the  case 
moreover  did  not  fall  within  the  terms  6f  the  above 
mentioned  provision  contained  in  the  judiciary  act, 
adopting  the  laws  of  the  states  as  rules  of  decision 
in  trials  at  common  law;  and,  inasmuch  as  the  admi- 
ralty and  maritime  jurisdiction  is  confided  exclu- 
sively to  the  courts  of  the  United  States,  it  was 
doubted  whether  a  statute  of  limitations  of  a  state, 
could,  proprio  vigore,  apply  to  suits  on  the  admiralty 
side  of  these  courts.  And  in  the  case  of  Wittard  v. 
Dorr  (3  Mason,  91),  it  was  further  held  that  the 
statute  of  Anne,  limiting  suits  in  the  admiralty  for 
seamen's  wages  to  six  years,  is  not  operative  in  the 
courts  of  the  United  States ;  the  colonial  vice-admi- 
ralty courts  not  being  named  in  the  act — there  being 
no  evidence  that  this  limitation  had  in  fact  ever  been 
adopted  by  them — and  it  being  by  no  means  clear, 
even  if  it  was  known  to  have  been  so  adopted,  that 
it  would,  therefore,  be  binding  on  the  admiralty 
courts  of  the  United  States. 
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PABT2.  jt  follows,  therefore,  from  this  brief  analysis,  that 
all  prosecutions  or  suits  for  penalties  or  forfeitures 
are  to  be  commenced  within  five  years;  that  suits  on 
marshal's  bonds  are  to  be  brought  within  six  years; 
that  with  regard  to  all  other  suits  in  which  the 
United  States  are  plaintiffs  there  is  no  limitation; 
that  all  suits  at  common  law  between  private  parties 
are  governed  in  this  respect  by  the  laws  of  the  state 
in  which  they  are  prosecuted;  and  that  in  regard  to 
suits  of  admiralty  jurisdiction  (except  such  as  are 
brought  to  enforce  municipal  forfeitures),  there  is  no 
statute  limitation — these  being  subject  only  to  such 
limitations  as  result  from  those  principles  -of  justice 
and  expediency  which  regulate  the  exercise  of  admi- 
ralty jurisdiction. 

The  better  opinion  seems  to  be  that,  in  suits  on 
penal  statutes,  the  statute  of  limitations  need  not  be 
pleaded ;  but  may  be  taken  advantage  of  under  the 
general  issue.  Buller's  Nisi  Prius,  195.  Persons  v. 
Hunter,  2  Sumner,  419. 

SECTION  IV. 
Who  are  privileged  from  arrest. 

The  immunity  from  arrest  of  ambassadors,  other 
public  ministers,  their  domestics  and  domestic  ser- 
vants, has  already  been  sufficiently  stated  and  ex- 
plained in  the  preceding  chapter. 

Senators  and  representatives  in  congress  are  also 
privileged  from  arrest  in  all  cases,  except  treason, 
felony  and  breach  of  the  peace,  during  their  atten- 
dance at  the  session  of  their  respective  houses,  and 
in  going  to  or  returning  from  the  same.  Const.  U.  S.f 
art.  1,  §  6.  See  Lewis  v.  Elrnendorf,  2  Johns.  Cas., 
222. 

The  non-commissioned  officers,  musicians,  seamen 
and  mariners,  in  the  naval  service  of  the  United 


Practice  of  the  Circuit  ajtd  District  Courts.  318 

States  are  exempted  during  the  term  of  their  service  CHAP-a- 
from  all  personal  arrests,  for  any  debt  or  contract1 
And  no  non-commissioned  officer,  musician,  or  pri- 
vate in  the  army  of  the  United  States,  "shall  be 
arrested,  or  subject  to  arrest,  or  be  taken  in  execution 
for  any  debt,  under  the  sum  of  twenty  dollars,  con- 
tracted before  enlistment,  nor  for  any  debt  contracted 
after  enlistment" ' 

By  the  common  law,  parties  to  a  suit,  their  attor- 
neys, counsel  and  witnesses  are  privileged  from  ar- 
rest, while  going  to,  attending  upon,  and  returning 
from  court;  and  such  it  is  believed  is  the  rule  in  all 
the  districts  of  the  Union.  This  privilege,  however, 
extends  only  to  exemption  from  arrest,  and  does  not 
preclude  the  service  of  a  mere  summons  to  answer. 
Peters's  0. 0.  Eep.,  41.  In  Hwrsfs  case  (4  Ball.,  387 ; 
8.  (7.,  1  Wash.  0.  0.  Eep.,  186),  it  was  held  that  the 
court  in  which  a  witness  is  attending  has  authority 
to  discharge  him  from  arrest  made  under  process 
from  another  court  A  witness  attending  the  circuit 
oourt  for  the  district  of  Pennsylvania  was  accord- 
ingly discharged  from  arrest  in  virtue  of  process 
issued  by  the  supreme  court  of  the  state.3 

'Act  of  July  11, 1798,  oh.  73,  §  5 :  1  Stat,  at  Large,  p.  594. 

•Act  of  Haroh  16,  1802,  oh.  9,  §  28:  1  id.,  p.  182. 

*  The  process  in  this  ease  was  a  capiat  ad  satisfaciendum.  The  motion 
to  discharge  was  resisted  on  the  ground  that  this  privilege  did  not  extend 
to  arruti  in  execution;  and  in  addition  to  several  Bnglish  authorities 
oited  In  support  of  it,  the  oase  of  Btarret  (1  DalL,  856),  was  relied  upon, 
in  which  Chief  Justice  IPKbav,  at*m*t  priue,  recognized  this  distinc- 
tion between  mesne  and  final  process,  and  refused  to  disoharge  a  witness 
taken  in  execution.  It  was  contended,  moreover,  that  the  disoharge 
would  subject  the  sheriff  to  an  action  for  an  escape,  should  the  state 
oourt  adhere  to  this  decision  of  the  Chief  Justice.  But  the  circuit  oourt 
denied  the  existence  of  the  distinction  contended  for,  and  held  also  that 
the  disoharge  of  the  party  bj  a  oourt  having  competent  jurisdiction, 
would  proteot  the  sheriff,  even  though  it  should  be  considered  erroneous 
bj  the  oourt  in  which  he  might  be  sued  for  the  escape. 

40 
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PABT2.  SECTION  V. 

Of  the  first  process. 

We  have  already  seen  that  the  forms  of  process 
used  in  the  supreme  courts  of  the  several  states  are 
adopted  by  congress  for  the  prosecution  of  suits  in 
the  national  courts.1 

In  most  of  the  states,  it  is  believed,  suits  at  law 
are  commenced  by  the  writ  of  capias,  corresponding 
substantially  with  the  English  capias  ad  respondendum. 

In  the  State  of  New  York  this  was  the  only  mode 
of  instituting  personal  actions  against  natural  per- 
sons, until,  by  the  Revised  Statutes,  the  plaintiff  was 
permitted,  at  his  option,  to  commence  his  suit  by 
merely  filing  in  the  office  of  the  clerk  of  the  court,  a 
declaration;  entering  the  usual  rule  to  plead;  and 
serving  a  copy  of  the  declaration,  together  with  a 
rule  to  plead,  personally  on  the  defendant.  This 
legislative  regulation  has  been  adopted  by  rule  in 
the  circuit  and  district  courts  of  the  northern  dis- 
trict.2 In  the  southern  district  suits  at  law  not  affect- 
ing the  title  or  possession  of  land,  are  required  to  be 
commenced  by  capias  ad  respondendum  or  summons.3 

1  The  practice  of  using  parchment  instead  of  paper  for  all  writs,  was 
probably  universally  adopted  originally,  in  the  federal  courts.  Whether 
the  nse  of  this  material  would  be  considered  essential  to  the  validity  of 
process  in  these  oonrts,  the  decisions  of  the  courts,  as  far  as  I  am  in- 
formed, afford  no  means  of  determining.  In  the  state  oonrts  of  New 
York  parchment  was  considered  indispensable  for  this  purpose,  until, 
by  an  act  of  the  legislature,  passed  in  1815,  the  use  of  paper  was 
expressly  authorized.  Since  that  pesiod,  the  practice  of  the  state  oonrts, 
in  oases  not  otherwise  provided  for,  has  been  adopted  by  general  rules 
in  each  of  the  national  courts  in  New  York.  However  it  may  be,  there- 
fore! in  other  states  in  this  state,  parchment  is  not  now  neoessary. 

9  See  Appendix,  Rule  11,  D.  C.  N.  D.  N.  Y. 

'The  following  explanatory  observations  relative  to  the  rules  of 
the  national  courts  in  New  York  may  be  useful  in  this  place.  They 
were  framed  before  the  late  radios!  reorganization  of  the  state  judiciary 
and  the  adoption  of  a  new  system  of  procedure ;  and,  with  slight  excep- 
tions, were  in  accordance  with  the  antecedent  practice  of  the  former 
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In  New  England,  the  process  is  of  a  peculiar  cha-  chap.  2. 
racter.  It  authorizes  the  actual  seizure  in  the  first 
instance  of  the  defendant's  property,  to  be  held  as 
security  to  satisfy  such  judgment,  if  any,  as  may 
be  obtained  against  him.  In  some,  if  not  all  of 
these  states,  this  process  also  contains  a  command, 

supreme  court  of  the  state.  The  new  state  oode  of  practice  has  not 
been  adopted  by  the  national  courts,  and  their  practice  remains  unal- 
tered. 

By  one  of  the  rules  of  the  circuit  court  of  the  southern  district  It  is 
declared,  that  in  oases  not  provided  for  by  the  rules  of  that  court,  the 
rules  of  the  district  oourt,  of  the  Southern  District  of  New  York,  for 
the  time  being,  whether  now  in  force  or  subsequently  adopted,  so  far  as 

the  same  are  applicable,  are  to  be  considered  as  rules  for  this  court." 
And  by  a  rule  of  the  district  oourt,  it  is  declared  that "  in  all  cases  not 
provided  for  by  the  rules  of  this  oourt,  the  rules  of  the  circuit  court,  so 
far  as  the  same  may  be  applicable,  shall  regulate  the  practice  of  this 
oourt :  and  when  there  is  no  rule  of  the  oirouit  oourt  to  apply,  then  the 
rules  of  the  supreme  oourt  of  this  state,  now  In  force  so  far  as  the  same 
may  be  applicable,  shall  govern."  Exoept,  therefore,  in  the  few  in- 
stances in  whioh  the  rules  of  the  two  courts  oonfliot,  they  are  reciprocal 
in  their  operation  so  far  as  they  are  applicable.  Hence  the  reference  in 
the  text  to  a  rule  of  the  circuit  oourt  as  evidence  of  the  praotioe  in  both 
oourts.  And  with  respect  to  the  latter  clause  of  the  above  oited  rule  of 
the  district  oourt,  adopting,  in  oases  not  expressly  provided  for,  the 
practice  of  the  supreme  court  of  this  state— that  also,  it  will  be  per- 
ceived is  to  be  regarded  as  equally  the  rule  of  the  circuit  court  It  is  . 
of  some  importance,  therefore,  to  observe  that  these  rules  are  under- 
stood to  have  been  declared  in  1838.  The  rules  of  the  distriot  oourt  of 
the  northern  distriot  underwent  a  general  revision  in  1831.  Some 
of  them  have  since  been  altered,  and  new  rules  have  been  added. 
They  are  conformable,  as  will  be  seen,  in  almost  all  respects  with  the 
practice  of  the  supreme  oourt  of  the  state  before  the  adoption  of 
the  present  Code  of  Procedure,  many  of  the  most  important  innovations 
of  latter  years  having  been  specially  adopted  by  rule  (though  in  a  few 
Instances,  with  some  modification),  and  a  general  rule  having  been  made 
adopting  the  existing  practice  of  the  supreme  court  of  the  state  as  regu- 
lated by  the  Revised  Statutes  and  the  rules  of  that  oourt.  See  Appendix, 
Rule  83.  And  in  the  circuit  oourt  in  this  distriot  a  rule  has  been  made 
declaring  that  "in  oases  not  provided  for  by  the  rules  of  this  court,  the 
rules  of  the  district  court  for  the  northern  distriot  of  New  York,  so  lar 
as  the  same  are  In  their  nature  applicable,  are  to  be  considered  as  rules 
of  this  court"  See  Appendix,  Rule  6,  C  C.  N.  D.  N.  Y.  These  rules, 
therefore,  taken  in  connection  with  the  provisions  of  the  judicial  act 
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parts,  for  want  of  property,  to  take  the  body  of  the  defen- 
dant. It  is  served  according  to  circumstances,  and 
at  the  election  of  the  plaintiff,  in  either  of  the  thwa 
following  modes:  1.  By  attaching  the  property  of 
the  defendant  only  to  a  nominal  amount,  and  sum- 
moning the  defendant  to  appear:  2.  By  a  seizure  of 
all  the  property  of  the  defendant,  or  a  portion  there- 
of sufficient  to  satisfy  the  plaintiff's  demand:  or, 
3.  By  arresting  the  body  of  the  defendant. 

Whence  it  issues.]  The  process,  in  whatever  form, 
issues  from  the  court  in  which  the  suit  is  instituted, 
under  the  seal  of  the  court,  which  is  affixed  by  the 
clerk,  and  under  his  signature.1 

adopting  the  laws  of  the  states  as  rules  of  deoision  in  the  national 
courts  (the  two  codes  together  oovering  as  thej  do  the  whole  field  of 
litigation  in  suits  at  common  law),  have  greatly  simplified  the  proceed- 
ing of  the  courts  of  this  district;  and  will,  to  a  great  extent,  preclude 
the  question  (sometimes  an  embarrassing  one),  whether  the  point  in 
Judgment  does  or  does  not  faU  within  the  action  of  the  state  laws. 
Thus,  for  example,  no  doubt  can  be  entertained  upon  the  question 
whether  the  writ  of  right,  or  the  action  of  dower,  or  of  ejectment  in  the 
ancient  form,  may  still  be  prosecuted  in  this  court;  the  first  two  having 
been  abolished,  and  the  last  having  been  modified  by  the  abolition  of 
fiotitioufl  parties,  and  otherwise  by  the  Revised  Statutes. 

It  is  not  to  be  understood,  however,  that  the  authority  of  the  circuit 
and  district  courts  to  conform  their  practioe  to  that  of  the  state  courts 
is  unlimited.  The  laws  of  a  state  regulating  the  proceedings  of  itB  own 
courts  cannot  authorise  the  national  courts  to  depart  from  the  modes 
of  proceeding  prescribed  by  the  constitution  and  laws  of  the  United 
States.  And,  therefore,  where,  in  an  ejectment  suit,  the  parties  agreed 
to  waive  a  trial  by  jury,  and  to  submit  both  matters  of  foot  and  of  lav 
to  the  decision  of  the  court,  and  a  bill  of  exceptions,  reciting  all  the 
evidenoe  in  the  case,  was  taken  to  the  decision,  the  supreme  court 
refused  to  look  into  the  alleged  errors  either  of  foot  or  law,  in  a  pro- 
ceeding so  irregular,  and  affirmed  the  judgment  Kelsey  tt  al.  v.  Forsyth, 
21  Howard,  85.  See,  also,  Gild  v.  Frontin,  18  Howard,  135 ;  8uydam  V. 
Williamson,  20  Howard,  428. 

'But  where  there  are  several  defendants  residing  in  different  districts 
in  the  same  state,  the  suit  may  be  instituted  in  either  district,  and  * 
duplicate  writ  issued  to  the  marshal  of  the  other  district,  and  the  plain- 
tiff may  have  execution  directed  to  the  marshal  of  either  district  And 
when  in  a  local  action  the  defendant  resides  in  a  different  district  in  the 
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To  whom  directed.]  It  is  directed  to  the  marshal  of  chap.  2. 
the  district,  by  his  official  description ;  or,  when  he 
or  his  deputy  is  a  party,  to  snch  disinterested  person, 
as  the  court  or  a  judge  thereof  shall  appoint  to  exe- 
cute it,  In  some  of  the  districts  certain  official 
persons  are  designated  by  general  ride  to  ^erve 
process  in  all  cases  in  which  the  marshal  or  his 
deputy  is  a  party.  Thus  in  the  southern  district  of 
New  York,  the  sheriff  and  urkder^heriff  of  the  city 
and  county  of  New  York,  are  appointed,  both  by  the 
circuit  and  district  courts  for  this  purpose.  And  in 
the  northern  district  of  New  York,  the  sheriff  and  the 
under-sheriff  of  the  county  of  Oneida  are  appointed  for 
this  purpose.1 

Style.]  In  all  the  circuit  and  district  courts,  as 
well  as  in  the  supreme  court,  all  process  is  in  the 
name  of  the  President  of  the  United  States,  to  which 
official  description,  the  words  "of  Ameriea"  are 
usually,  though  it  is  presumed  unnecessarily,  added. 
Instead  of  the  mandatory  phrase  ordinarily  used  in 
the  state  courts  (process  from  which  runs  in  the 
name  of  the  people)*,  viz.,.  "we  comma/nd  ym"  the 
words,  you  are  hereby,  commanded^  are,  or  ought  to 
be,  used. 

Tested  All  process  issuing  from  the  circuit  courts 
is  tested  in  the  name  of  the  chief  justice  of  the  su- 
preme court  of  the  United  States,  or  (if  that  office 
be  vacant)  in  the  name  of  the  associate  justice  next 
in  precedence:  and  all  process  issuing  from  the  (lis- 

same  state  from  that  in  which  the  suit  is  brought,  the  plaintiff  may  hare 
original  and  Anal  process  against  the  defendant  directed  to  the  marshal 
of  the  district  in  which  he  resides.  And  when  the  land  or  other  subject 
matter  of  a  local  action  lies  partly  in  one,  and  partly  in  another  district 
in  the  same  state,  the  action  may  be  brought  in  either  district.  Act  of 
May  4, 1858,  oh.  27:  11  Stat,  at  Large,  p.  272. 

'Appendix,  rale  77,  D.  C. 
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paht2.  fold;  courts  is  tested  in  the  name  of  the  judge,  or 
(if  the  office  be  vacant)  of  the  clerk  of  such  court. 

Return.']  It  is  made  returnable  before  the  judge 
or  judges  of  the  court,  by  its  descriptive  appellation — 
thus:  "Before  the  judges  of  the  circuit  (or  the  judge 
of  the  district)  court  of  the  United  States,  in  and  for 

the  district  of The  teste,  and  return  days 

being  in  some  degree  the  subject  of  arbitrary  regular 
tion,  different  rules  with  regard  to  them  may  prevail* 
in  different  districts. 

By  a  rule  of  the  circuit  court  of  the  southern  dis- 
trict of  New  York,  it  is  provided,  concerning  writs 
and  process,  that,  "usually,  they  are  to  bear  teste  the 
day  they  are  issued,  and  may  be  returned  the  same 
day,  or  any  day  thereafter  (Sundays  excepted),  in 
term  or  vacation;  but  alias  and  pluries  writs  may 
be  tested  on  the  return  day  of  the  next  preceding 
process;  and  writs  of  execution,  attachments  for 
contempt  of  court,  or  non-payment  of  costs,  writs 
of  error,  mandamus,  or  inhibition,  and  writs  on 
recognizance  of  bail  in  civil  causes,  must  be  return- 
able in  term."  In  the  district  court  of  that  district, 
the  capias,  except  in  suits  on  bail  bonds,  must  be 
returnable  in  term. 

In  the  circuit  and  district  courts  of  the  northern 
district,  process  issued  in  term,  may.  be  tested  on 
any  day  in  that  term,  and  made  returnable  on  any 
day  in  the  same  term  or  the  next  term;  and  if  issued 
in  vacation,  may  be  tested  on  any  day  of  the  preced- 
ing term,  and  made  returnable  on  any  day  in  the 
next  term,  in  conformity  with  the  practice  of  the 
supreme  court  of  the  state  as  prescribed  by  the  Ee- 
vised  Statutes.1 

1  Appendix,  rale  13,  D.  C. 
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With  very  few  exceptions,  no  particular  building  chap,  a. 
is  designated  by  law  as  the  place  in  which  the  courts 
are  to  be  held.  It  is,  therefore,  in  general,  sufficient, 
as  well  as  in  the  return,  as  in  the  teste  of  writs, 
to  name  the  city  or  village  in  which  the  court  is 
next  to  sit,  last  sat  or  is  sitting,  as  the  case  may 
be.  Thus,  in  the  northern  district  of  New  York  for 
example,  the  marshal  is  commanded  to  have  the 
body  of  the  defendant  before  the  circuit  or  district 
court  of  the  United  States,  in  and  for  the  northern 
district  of  New  York,  to  be  held  at  Albany  (or  else- 
where as  the  case  may  be),  in  the  said  district,  before 
the  judges  or  judge  of  the  said  court,  on  the  . . .  day 

of next,  to  answer 

&c,  &c.    And  the  teste  is  as  follows:    Witness 

,  Esquire,  Chief  Justice  of  the  supreme 

court  of  the  United  States  (or  if  in  the  district  court, 

,  Esquire,  judge  of  the  said  court),  at 

Albany  (or  elsewhere  as  the  case  may  be),  the 

day  of in  the  year  of  our  Lord,  &c,  &c. 

But  when  the  court  house  is  designated  by  law, 
it  is  proper  and  perhaps  necessary,  that  process 
should  be  made  returnable  at  such  particular  place. 

Service.']  The  writ  may  be  served  in  any  part  of 
the  district  in  which  it  is  issued,  in  like  manner  as 
writs  issued  to  sheriffs  may  be  executed  in  their 
respective  counties. 

The  service  may  be  made  either  by  the  marshal, 
by  his  general  deputy,  or  by  a  special  deputy  or 
bailiff  constituted  for  that  purpose,  either  by  the 
marshal  himself,  or,  it  is  presumed,  by  his  general 
deputy.  Such,  at  least,  is  the  law  in  England,  and 
in  the  State  of  New  York.  For  though  the  maxim 
delegate  potestas  non  potest  delegari,  will  not  permit  a 
general  deputy  to  delegate  or  assign  his  general 
authority,  he  may,  nevertheless,  appoint  another  to 
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PABT2.  do  a  particular  act  Hunt  v.  Barrel  et  aLf  5  Johns. 
Bep.,  137. 

At  common  law,  in  actions  against  several  joint 
defendants,  all  must  be  served  with  process,  or  those 
not  served  must  be  prosecuted  to  outlawry,  before 
the  plaintiff  is  authorized  to  proceed  in  his  action. 
This  inconvenient  rule  has  been  variously  modified 
in  some  of  the  states,  by  substituting  some  other 
proceeding  to  compel  appearance  as  equivalent  to 
outlawry.  In  others,  (such,  at  lesfst,  is  the  case  in 
Pennsylvania  and  New  York,)  the  rale,  as  it  respects 
actions  arising  on  contracts,  has  been  abolished  alto- 
gether, so  far  as  it  presents  an  obstacle  to  the  plain- 
tiff's proceeding  to  judgment  and  execution  against 
such  of  the  defendants  as  are  found.  And  without 
•  descending  to  particulars,  it  is  sufficient  to  remark, 
that  upon  this  point  the  laws  of  the  respective  states 
furnish  the  rule  of  proceeding,  and  determine  the 
force  and  effects  of  judgments  and  executions  in 
suits  of  this  description,  in  the  several  courts  of  the 
United  States,  in  such  states. 

In  each  of  the  national  courts  in  this  state,  there 
is  a  rule  ordaining  that,  "  When  the  capias  has  been 
served  on  the  real  party  intended,  the  plaintiff,  before 
or  after  its  return,  may  amend,  of  course,  any  error 
in  the  name  of  the  party  inserted  in  the  process, 
giving  the  defendant  notice  of  such  amendment." 
And  by  another  rule  of  the  circuit  and  district  courts 
of  the  northern  district,  "  the  court  will  not  entertain 
a  motion  to  set  aside  the  process  or  proceedings  in  a 
cause  on  the  ground  of  the  misnomer  of  the  party 
arrested;  but  will  leave  him  to  his  remedy  by  a  plea 
in  abatement.9'1 

1  Appendix,  roles  15, 16, 1).  C. 
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As  it  regards  the  mode  of  service  and  the  duty  of  chars. 
the  marshal  consequent  thereupon,  no  precise  direc- 
tions can  be  given  applicable  to  all  the  districts. 

Where  by  an  act  of  congress,  or  by  the  local  law 
and  practice,  the  process  in  any  given  case,  requires 
the  defendant  to  be  held  to  bail,  or  to  indorse  his 
appearance  upon  the  writ,  it  is  the  duty  of  the  mar- 
shal to  make  an  actual  arrest,  in  order  to  compel  a 
compliance  with  the  exigency  of  the  writ,  and  in 
default  of  such  compliance  to  commit  the  defendant 
to  prison.  But  where  no  such  act  is  required  of  the 
defendant,  it  is  sufficient  to  show  him  the  writ,  and 
to  serve  him  with  a  copy  of  it.  Thus  by  the  Revised 
Statutes  of  the  State  of  New  York,  when  the  capias 
"  does  not  require  the  defendant  to  be  held  to  bail,  he 
may  indorse  his  appearance  on  such  writ,  or  if  he 
refuse  to  do  so,  the  sheriff  may  return  the  writ  per- 
sonally served."  And  by  a  rule  of  the  district  court 
of  the  southern  district  of  New  York,  "  when  bail  is 
not  required  it  shall  be  a  sufficient  service  of  the 
capias  or  other  mesne  process  in  personam  for  the 
marshal  to  show  such  process  to  the  defendant,  or 
offer  to  show  it,  and  at  the  same  time  leave  with  him 
a  true  copy  thereof.  In  which  case  the  marshal  shall 
indorse  his  return,  'personally  served.9  The  same  rules 
and  orders  may  be  taken  on  filing  such  return,  as  if 
common  bail  had  been  filed,  or  the  defendant  had 
indorsed  his  appearance  on  such  process"  The  rule 
of  the  circuit  and  district  courts  of  the  northern 
district,  is  substantially  the  same.1 

But  in  the  circuit  court  of  the  southern  district, 
it  would  seem  the  defendant  in  that  court  is  required 
to  indorse  his  appearance. 

That  civil  process  cannot  be  served  on  Sunday — 
but  that  after  a  negligent,  though  not  after  a  volun- 

1  Appendix,  rule  14,  D.  C. 
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PABT2-  tary  escape,  the  defendant  may  be  retaken  on  that 
day;  that  no  man  can  be  arrested  in  his  own  house, 
provided  the  outer  door  be  shut — but  that  if  the 
outer  door  be  open,  the  officer,  having  gained  admit- 
tance, may  break  an  inner  door  to  make  an  arrest; 
that  the  marshal  may  break  open  the  outer  door  to 
retake  a  prisoner  who  has  escaped,  and  that  bail  may 
do  the  same  to  arrest  and  surrender  their  principal — 
are  principles  which  it  is  believed  are  recognized  in 
all  the  districts  in  the  Union. 

Jail  liberties^  "Persons  imprisoned  on  process  issu- 
ing from  any  court  of  the  United  States,  as  well  at 
the  suit  of  the  United  States,  as  at  the  suit  of  any 
person  or  persons  in  civil  actions,  shall  be  entitled  to 
the  like  privilege  of  the  yards  or  limits  of  the  respec- 
tive jails,  as  persons  confined,  in  like  cases,  on  pro- 
cess from  the  courts  of  the  respective  states,  are 
entitled  to,  and  under  the  like  regulations." 1 

Under  this  act  it  is  obligatory  upon  the  sheriff  to 
take  a  bond  for  the  limits  from  a  prisoner  committed 
to  his  custody  in  virtue  of  process  issued  from  a  court 
of  the  United  States,  and  false  imprisonment  would 
lie  against  him  if  he  should  refuse.  By  it  congress 
have  adopted  the  state  laws  relative  to  jail  liberties, 
and  the  bond  has  the  same  incidents  and  legal  effect 
as  a  bond  taken  under  the  laws  of  the  state.  The 
United  States  v.  Noah,  1  Paine's  0.  0.  E.,  368. 

According  to  the  construction  which  has  uniformly 
been  given  to  the  acts  of  congress  adopting  the  state 
laws  in  relation  to  process,  and  the  proceedings 
thereon,  this  act  is  doubtless  to  be  considered  as 
applying  only  to  state  laws  in  force  at  the  time  of 
its  passage.  It  is  on  this  account  the  more  impor- 
tant here  to  notice  an  act  of  more  recent  date.    By 

1  Act  of  January  6, 1600,  ch.  4,  §  1 :  2  Stat,  at  Large,  p.  4. 
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the  act  of  19th  May,  1828,1  it  is  enacted,  "That  writs  CHAP  2- 
of  execution  and  other  final  process,  issued  on  judg- 
ments and  decrees  rendered  in  any  of  the  courts  of 
the  United  States,  and  the 'proceedings  thereon,  shall 
be  the  same,  except  their  style,  in  each  state,  as  are 
now  used  in  the  courts  of  such  state:  Provided,  how- 
ever. That  it  shall  be  in  the  power  of  the  courts,  if 
they  see  fit,  in  their  discretion,  by  rules  of  court,  so 
far  to  alter  final  process  in  said  courts  as  to  conform 
the  same  to  any  change  which  may  be  adopted  by 
the  legislatures  of  the  respective  states  for  the  state 
courts."  In  the  case  of  The  United  States  v.  Knight 
(14  Peters,  301),  this  act  was  held  to  embrace  the 
state  laws  in  force  at  the  date  of  its  enactment  rela- 
tive to  jail  liberties.  This,  indeed,  so  for  as  private 
suitors  alone  were  concerned,  was  considered  very 
clear.  But  the  case  presented  another  very  highly 
important  question,  viz. :  whether  the  act  embraced 
executions  and  the  proceedings  thereon  issued  on 
judgments  in  favor  of  the  United  States.  It  was  in- 
sisted, by  the  attorney-general,  that  the  United  States 
were  never  to  be  considered  as  embraced  in  any  sta- 
tute unless  expressly  named.  But  the  court,  admitting 
this  to  be  the  rule  in  constructing  acts  of  limitation, 
overruled  the  objection,  using  the  following  humane, 
just  and  salutary  language.  "  Without  undertaking 
to  lay  down  any  general  rule  as  applicable  to  cases 
of  this  kind,  we  feel  satisfied  that  when,  as  in  this 
case,  a  statute  which  proposes  only  to  regulate  the 
mode  of  proceeding  in  suits,  does  not  divest  the  pub- 
lic of  any  right,  does  not  violate  any  principle  of 
public  policy ;  but  on  the  contrary,  makes  provisions 
in  accordance  with  the  policy  which  the  government 
has  indicated  by  many  acts  of  previous  legislation, 
to  conform  to  state  laws,  in  giving  to  persons  impri- 

Ch.  68,  §  3:  4  Stat,  at  Large,  p.  278. 
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part  2.  soned  under  their  execution  the  privilege  of  jail 
limits ;  we  shall  but  carry  into  effect  the  legislative 
intent,  by  construing  the  executions  at  the  suit  of 
the  United  States,  to  be  embraced  within  the  act 
of  1828," 

SECTION  VI. 
Of  Bail. — In  what  cases  it  may  be  exacted. 

With  the  exception  of  two  descriptions  of  suite  (as 
far  as  I  have  been  able  to  discover),  the  right  to  hold 
the  defendant  to  bail,  is  left  by  the  laws  of  congress 
entirely  at  large,  to  be  determined  by  the  local  laws 
and  practice  in  each  district. 

It  is  now  well  settled  by  the  decisions  of  the 
supreme  court,  that  the  subject  of  arrest  and  bail 
belongs  to  the  category  of  procedure.  The  prospec- 
tive adoption  of  the  state  laws,  by  the  judiciary  act, 
as  "rules  of  decision,"  does  not,  therefore,  embrace 
it.  It  was  provided  for  by  the  process  acts  of  1789 
and  1792,  by  which  the  then  existing  state  laws  of 
procedure  were  adopted.  The  policy  of  these  acts 
has  since  been  extended  to  the  new  states ;  and,  so  far 
as  final  process  is  concerned,  re-asserted  with  regard 
to  all  the  states,  by  the  act  of  May  19,  1828,  and 
again  extended  by  the  act  of  August  1, 1842. 

The  two  descriptions  of  suits  above  referred  to,  in 
which  bail  is  expressly  required  by  act  of  congress, 
are  those  for  duties  and  those  for  pecuniary  penalties. 
They  are,  therefore,  both  comprehensive  and  impor- 
tant. 

By  the  collection  act  of  March  2, 1799,  it  is  pro- 
vided, "that  in  all  cases  in  which  suits  or  prosecu- 
tions shall  be  commenced  for  the  recovery  of  duties 
or  pecuniary  penalties  prescribed  by  the  laws  of  the 
United  States,  the  person  or  persons  against  whom 
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process  may  be  issued,  shall  and  may  be  held  to  chap.  2. 
special  bail,  subject  to  the  rules  and  regulations  which 
prevail  in  civil  suits  in  which  special  hail  is  required"1 
In  actions  upon  penal  statutes,  according  to  the  law 
of  England,  and  of  most  of  the  states,  the  defendant 
could  not  in  general  be  held  to  bail.  Hence,  the 
necessity  of  this  enactment  in  regard  to  them ;  and 
suits  for  duties  were  doubtless  included,  for  greater 
caution,  on  account  of  their  paramount  importance. 

The  right  to  exact  bail  from  a  defendant,  of  course 
implies  the  right  to  imprison  him  if  he  fails  to  give 
bail;  and  on  the  other  hand,  the  abolition  by  law  of 
the  right  to  imprison  implies  the  abolition  of  the 
right  to  hold  to  bail.  It  is  proper,  therefore,  here  to 
notice  the  late  acts  of  congress  relative  to  imprison- 
ment for  debt. 

By  the  act  of  28th  February,  1839  (vol.  9,  p.  962), 
it  is  provided  that  "no  person  shall  be  imprisoned  for 
debt  in  any  state  on  process  issuing  out  of  a  court  of 
the  United  States,  where,  by  the  laws  of  such  state, 
imprisonment  for  debt  has  been  abolished ;  and  where 
by  the  laws  of  a  state  imprisonment  for  debt  shall  be 
allowed,  und£r  certain  conditions  and  restrictions,  the 
same  conditions  and  restrictions  shall  be  applicable 
to  the  process  issuing  out  of  the  courts  of  the  United 
States ;  and  the  same  proceedings  shall  be  had  therein 
as  are  adopted  in  the  courts  of  such  states."  By  an 
act  of  January  14th,  1841,*  this  act  is  declared  to 
embrace,  future  as  well  as  existing  state  laws.  The 
decision  in  the  case  of  the  United  States  v.  Knight, 
just  above  cited,  leaves  little  room  for  doubt  that  this 
act  will  be  construed  to  embrace  the  United  States 
in  common  with  private  suitors.  The  adoption  by 
congress  of  a  state  law  must  be  exactly  equivalent 

1  Ch.  22,  §  65 :  1  Stat,  at  Urge,  p.  676. 

*  Ch.  2 :  6  Stat,  at  Large,  p.  410.  ' 
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PAETa-  (within  the  limits  prescribed  for  the  operation  of  such 
law),  to  the  enactment  of  a  law  by  congress,  in  the 
same  terms.  It  is  presumed,  therefore,  that  even  in 
suits  for  duties,  whether  actions  of  assumpsit  (which 
however,  are  of  rare  occurrence),  or  actions  of  debt  on 
duty  bonds,  no  bail  can  now  be  exacted  where  by  the 
local  law  imprisonment  for  debt  has  been  abolished, 
unless  such  law  contains  some  exception  which  em- 
braces the  case. 

In  the  case  of  Leonard  v.  Caskin  (Bee's  Bep.,  146), 
(which  arose  under  an  act  of  congress  prior  to  that 
above  cited,  of  1799,  but  in  which  the  terms  of  the 
enactment  were  exactly  the  same,)  it  was  decided,  in 
reference  to  the  law  of  the  State  of  South  Carolina 
and  of  England,  that  in  an  action  upon  a  penal  statute 
of  the  United  States,  the  defendant  could  not  be  held 
to  bail,  except  in  pursuance  of  a  judge's  order  to  be 
obtained  upon  an  affidavit,  satisfactorily  showing 
probable  cause  of  action.  But  by  an  act  of  the  legis- 
lature of  South  Carolina,  passed  in  1769,  it  is  provided 
that  no  person  shall  be  held  to  bail  for  debt,  unless 
duly  attested,  &c. ;  nor  for  any  other  cause,  without  a 
judge's  order  on  probable  cause  of  action  shown,  to 
be  indorsed  on,  or  annexed  to  the  writ,  &c.  This  de- 
cision, therefore,  is  in  strict  accordance  with  the  quali- 
fication, "subject,"  &c,  in  the  act  of  congress  above 
recited. 

By  the  Revised  Statutes  of  New  York,  it  is  declared 
"that  no  person  shall  be  held  to  bail  on  a  capias  ad 
respondendum,  unless  the  true  cause  of  action  be  par- 
ticularly expressed  therein." 

This  provision,  however,  is  only  declaratory  of  the 
law  as  it  was  before,  and  is  understood  to  mean  no 
more  than  that  in  order  to  hold  the  defendant  to  bail 
it  is  necessary  to  insert  the  ao  etiam  clause  in  the  writ. 
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This  is  also  expressly  required  by  the  rule  of  the  chap,  aj 
national  courts  in  New  York.1    And  the  rules  of  the 
courts  in  the  southern  district,  go  further  than  this, 
and  require  the  true  cause  of  action  to  be  expressed 
in  ail  cases. 

Sail  to  the  arrest. 

How  taken.]  In  most,  if  not  all  of  the  New  Eng- 
land States,  the  distinction  between  bail  for  appear- 
ance and  bail  to  the  action,  does  not  appear  to  exist. 
But  upon  the  service  of  the  process,  the  persons  who 
are  to  become  bail,  enter  into  their  engagement  as 
such  by  indorsing  their  names  upon  the  writ;  and 
by  this  single  act  become,  or  rather  assume  the 
responsibility  of  special  bail. 

In  the  other  states,  the  course  of  proceeding  in 
this  particular,  is  understood  to  correspond  substan- 
tially with  that  of  the  English  courts. 

In  the  northern  district  of  New  York,  the  practice, 
in  this  respect,  is  that  prescribed  by  the  Revised 
Statutes  of  the  State  of  New  York,  and  a  former 
rule  of  the  supreme  court.  Upon  the  arrest  of  the 
defendant  upon  bailable  process,  the  officer  is  autho- 
rized to  exact  a  bond  with  two  sufficient  sureties  in 
a  penalty  equal  to  the  sum  indorsed  on  the  writ, 
(which  is  usually  about  double  the  amount  for  which 
the  action  is  brought),  conditioned  that  such  defend- 
ant will  appear  in  the  action,  by  putting  in  special 
bail  within  twenty  days  after  the  return  day  specified 
in  the  writ,  and  by  perfecting  such  bail,  if  required, 
according  to  the  rules  and  practioe  of  the  court.3 

Before  the  passage  of  the  act,  the  bond  in  use,  in 
terms  required  the  defendant  to  appear  on  the  return 
day  of  the  writ ;  though  in  practice  he  was  allowed 

'Appendix,  Rale  17,  D.  C,  N.  D.  of  N.  Y. 
"Appendix,  rales  18,  24,  D.  C,  N.  D.  N.  Y. 
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part  2.  twenty  days  thereafter  for  that  purpose;  so  that  the 
form  here  prescribed,  is  in  reality  in  conformity  with 
the  practice  as  it  was  before*  But  in  the  courts  of 
the  southern  district,  the  time  for  putting  in  special 
bail,  prescribed  by  the  rules  of  these  courts,  is  ten 
days  after  the  return  day  of  the  writ.  The  form  of 
the  bond  in  these  courts,  also  continues  the  same  as 
formerly,  being,  generally,  for  the  appearance  of  the 
defendant  on  the  return  of  the  writ. 

By  whom  taken.']  When  bail  is  tendered  at  the  time 
of  the  arrest,  and  before  the  actual  commitment  of 
the  defendant  by  the  marshal  to  prison,  it  is  obvious 
that  the  bond  is  to  be  taken  by  and  to  the  marshal. 
But  we  have  already  seen1  that  persons  arrested 
under  the  civil  authority  of  the  United  States,  are 
to  be  committed  to  the  custody  of  the  sheriffs  in 
*  their  respective  districts;  that  the  responsibility  of 
the  officer  by  whom  the  arrest  has  been  made,  ceases 
upon  the  delivery  over  of  the  prisoner ;  and  that  the 
sheriff  immediately  becomes  liable  in  case  of  an 
escape.  And  as  this  doctrine  is  laid  down  without 
qualification,  it  would  certainly  seem  to  follow  that 
when  bail  is  tendered  after  the  commitment  of  the 
defendant,  -  the  bond  is  to  be  taken  by  and  to  the 
sheriff.  It  id  understood,  however,  that  so  far  as  bail 
is  concerned,  the  sheriff  upon  the  receipt  of  the  pri- 
soner, does  not  become  the  substitute  of  the  marshal, 
but  that  it  is  the  marshal  and  not  the  sheriff  who  is 
bound  to  receive  bail  when  offered,  and  who  conse- 
quently is  responsible  for  the  due  appearance  of  the 
defendant,  by  putting  in  and  perfecting  special  bail. 
In  practice,  when  it  is  inconvenient  for  the  marshal 
to  be  present  in  person,  he  may  doubtless  authorize 
the  sheriff  or  keeper  of  the  jail  for  him  and  in  his 
name  to  receive  the  bond. 

1  Supra,  p.  201. 
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The  form  and  legal  effect  of  the  security  to  be  0HAP- a- 
given ;  the  obligation  of  the  marshal  to  receive  bail 
when  tendered;  the  power  of  the  defendant  volun- 
tarily to  surrender  himself  in  discharge  of  his  bail, 
or  of  his  bail  to  surrender  him;  and,  in  short,  the 
obligations,  rights  and  responsibilities  of  all  parties 
concerned,  are  regulated  by  the  local  law  in  each 
district,  except  in  cases  provided  for  by  rules  of  court 

The  provision  contained  in  the  Bevised  Statutes  of 
New  York,  authorizing  the  surrender  of  the  princi- 
pal in  the  'bail  bond  in  discharge  of  his  bail,  has  been 
expressly  adopted  by  rule  in  the  district  court  of  the 
northern  district  of  this  state.1  And  also  in  the 
courts  of  the  southern  district. 

Discliarging  the  defendant  and  mitigating  bail.'] 
Before  the  statute  of  12  Geo.  I,  which  requires  an 
affidavit  of  the  debt  or  cause  of  action  to  be  filed, 
preparatory  to  the  issuing  of  process  requiring  the 
defendant  to  be  held  to  bail,  the  practice  prevailed 
in  the  English  courts,  of  permitting  a  defendant  who 
had  been  held  to  bail,  to  summon  the  plaintiff  before 
a  judge  to  show  cause  of  action;  and  if  he  failed  in 
doing  so,  of  discharging  the  defendant  upon  his 
indorsing  his  appearance  before  the  return  of  the  writ, 
or  upon  filing  common  bail  if  after;  and  when  the 
indebtedness  proved  was  insufficient  in  amount  to 
justify  a  demand  of  bail  in  the  sum  exacted,  the 
amount  was  mitigated.  No  such  previous  affidavit 
being  required  in  New  York,  this  early  English  prac- 
tice was  adopted  here,  and  is  to  be  regarded  as 
existing  in  each  of  the  three  national  courts  in  this 
state.    It  prevails  also  in  the  Pennsylvania  districts. 

Some  diversity  of  opinion  is  understood  to  have 
prevailed  in  the  national  courts,  relative  to  the  right 

'Appendix,  rale  68. 
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part*  0f  a  defendant  to  be  discharged  upon  filing  common 
bail,  on  the  ground  of  his  having  been  discharged  as 
an  insolvent  debtor.  The  rule  to  be  extracted  from 
the  few  reported  cases  upon  the  subject  seems  to  be, 
that  this  privilege  does  not  extend  to  cases,  either 
where  the  debt  was  contracted  and  made  payable 
out  of  the  state,  although  the  discharge  was  granted 
within  it,  or,  where  the  discharge  was  granted  out 
of  the  state,  although  the  debt  was  contracted  and 
made  payable  within  it:  but  that  it  is  limited  to 
cases  where  the  debt  has  been  incurred  and  made 
payable,  and  where  the  discharge  has  been  granted, 
at  least  within  the  same  state,  if  not  in  the  state 
where  the  question  arises.  Campbell  v.  Claudius, 
Peters's  G.  0.  Sep.,  484 ;  Bead  v.  Chapman,  id.,  404 ; 
Craig  v.  Brown,  id.,  352. 

Where,  on  a  rule  to  show  cause  of  action,  the 
plaintiff  produced  a  positive  affidavit  of  debt,  the 
allegation  on  the  part  of  the  defendant  that  a  suit  for 
the  same  cause  of  action  had  been  instituted  in 
another  court,  was  not  listened  to.  Post  et  ol.  v.  Sar- 
mento,  2  Wash.  0.  0.  Eep.,  198. 

Proceedings  in  case  the  defendant  fail  to  appear.']  Ot 
the  responsibility  of  the  marshal  for  the  defendant's 
appearance  by  putting  in  special  bail ;  of  his  remedy 
on  the  bail  bond ;  and  of  the  plaintiff's  right  to  take 
an  assignment  of  the  bond,  it  is  deemed  unnecessary 
to  treat  at  large.  These  are  all  matters  concerning 
which  resort  must  be  had  to  the  local  law  and  rules 
of  court,  to  ascertain  both  the  remedy  and  the  mode 
of  pursuing  it. 

By  the  Eevised  Statutes  of  New  York,  the  former 
regulations  on  this  subject  in  this  state,  were  in  some 
respects  changed.  These  modifications  are  adopted 
in  the  courts  of  the  northern  district  by  their  general 
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rules  adopting  the  practice!  of  the  supreme  court  of  chap.  *> 
the  state  in  cases  not  otherwise  provided  for.1 

The  rule  of  the  district  court  for  the  southern  dis- 
trict of  New  York,  is  as  follows :  "  In  suits  in  which 
the  United  States  shall  be  plaintiffs,  or  in  which  they 
shall  be  interested,  though  not  plaintiffs,  and  in  which 
the  defendant  shall  be  held  to  bail,  the  assignment 
of  the  bail-bond,  and  the  acceptance  thereof,  by  the 
plaintiff's  attorney,  shall  not  be  deemed  ;to  preclude 
him  from  excepting  to  the  sufficiency  of  the  special 
bail ;  and  the  marshal  shall  become  responsible  for 
good  bail,  in  like  manner  as  if  the  bail  bond  had  not 
been  assigned  and  accepted  as  aforesaid."  In  the 
courts  for  the  northern  district  of  New  York,  there 
are  also  rules  of  the  same  import. 

Extent  of  the  liability  of  bail]  The  Be  vised  Statutes 
of  New  York  contain  a  new  provision  upon  this  sub- 
ject, which,  as  it  will  probably  be  regarded  as  afford* 
ing  a  "  rule  of  decision,"  operative  in  all  the  national 
courts  in  this  state,  it  is  proper  to  notice.  Where  the 
sheriff,  upon  the  neglect  of  the  defendant,  and  for  his 
own  indemnity,  puts  in  special  bail,  it  is  enacted,  that 
"the  putting  in  such  bail  by  such  officer  shall  not  be 
deemed  a  performance  of  the  condition  of  the  bail- 
bond  taken  on  the  arrest ;  but  the  officer  may,  not- 
withstanding, prosecute  such  bond,  and  recover  the 
amount  of  all  damages  he  may  have  sustained  by 
the  neglect  of  the  defendant  to  put  in  bail." 

Terms  on  which  suits  on  the  bail-bond  will  be  stayed 
or  set  aside.]  These  depend  entirely  upon  the  local 
practice  and  rules  of  the  court.'    In  each  of  the  na- 

1  Appendix,  Bale  83,  D.  C. 

1 1n  the  State  of  New  York,  the  courts  are  by  statute  expressly  autho- 
rized in  suits  upon  bail-bonds,  which  have  been  assigned  to  the  plaintiff, 
to  give  suoh  relief  to  defendants  as  may  be  Just ;  and  it  is  declared  that 
ail  orders  of  the  courts  for  that  purpose  shall  hare  the  effect  of  a  de- 
feasance of  the  bond.  2  B.  S.9  880. 
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part2.  tional  courts  in  New  York,  there  are  rales  upon  this 
subject,  corresponding  substantially  with  the  former 
'  practice  in  this  particular,  of  the  supreme  court 
of  the  state.1  The  rule  of  the  circuit  court  of  the 
southern  district,  is  substantially  the  same.  These 
rules  provide  for  the  ordinary  case  of  an  application 
to  be  relieved  from  the  consequences  of  a  neglect  to 
put  in  bail  to  the  action  in  proper  time,  where  no 
legal  impediment  has  arisen  to  the  further  prosecu- 
tion of  the  suit.  But  there  are  also  extraordinary 
cases  in  which  the  bail  are  entitled  to  relief.  As  in 
the  event  of  the  death  of  either  party  at  certain 
stages  of  the  original  suit.3 

Filing  common,  bail,  or  entering  an  appearance  for 
the  defendant.']  It  may  sometimes  happen,  when  the 
defendant  neglects  to  appear,  in  pursuance  of  the 
condition  of  the  bail  bond,  that  the  plaintiff  would 
prefer  dispensing  with  special,  bail,  rather  than  incur 
the  delay  which  would  be  occasioned  by  proceeding 
against  the  officer,  to  compel  an. appearance,  or  by 
taking  an  assignment  of  the  bail  bond.  The  laws 
of  this  state  long  since  made  provision  for  such  a 
case.  The  former  act  authorized  the  plaintiff,  in  case 
the  defendant  did  not  appear  within  double  the  time 
allowed  him  for  that  purpose  (forty  days  after  the 
return  day  of  the  writ),  to  file  common  bail  for  the 
defendant,  and  then  to  proceed  against  him  as  if  he 
had  appeared  by  putting  in  special  bail.  This  prac- 
tice is  supposed  to  be  still  subsisting  in  the  national 
courts  of  the  southern  district.  But,  as*  by  the  rules 
of  these  courts,  the  defendant  is  allowed  but  ten  days 
after  the  return  day  of  the  writ  to  put  in  bail,  com- 
mon bail  may  be  filled  by  the  plaintiff,  it  is  presumed, 
after  the  lapse  of  twenty  days.    By  the  Eevised 

1  Appendix,  Rule  25, D.  C.v  N.  D. 

*  2  Sand.  Rep.,  61,  6;  1  Johns.  Rep.,  515 ;  Cowp.  R.,  71. 
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Statutes  the  form  of  proceeding  for  this  purpose  is  chap.  2. 
changed.  The  plaintiff  is  now  authorized,  after  the 
expiration  of  the  same  time,  to  "enter  the  defen- 
dant's appearance."  And  this,  under  the  rules  of  the 
courts  for  the  northern  district,  is  the  practice  of 
these  courts.  The  mode  of  entering  the  appear- 
ance, is  by  entering  in  the  common  rule  book,  a  rule 
that  the  defendant's  appearance  be,  and  the  same  is 
hereby  entered. 

Special  bail. 

When  and  hofb  put  in.]  The  time  allowed  to  the 
defendant  to  put  in  special  bail  depends  upon  the 
local  law  and  rules  of  court.  In  the  national  courts 
for  the  southern  district  of  New  York,  as  we  have 
seen,  the  time  allowed  in  ordinary  cases  is  ten  days 
after  the  return  day  of  the  writ;  and  in  suits  upon 
bonds  for  the  payment  of  duties,  such  bail  is  required 
to  be  put  in,  and  if 'excepted  to,  justified  on  the 
return  day  of  the  writ.  In  order  to  give  effect  to 
this  latter  regulation,  the  marshal  ought  to  exact  a 
bail  bond,  conditioned  for  the  appearance  of  the 
defendant  on  such  return  day. 

In  the  courts  for  the  northern  district,  the  time 
prescribed  in  ordinary  cases  is  twenty  days  after  the 
return  day  of  the  writ,  in  conformity  with  the  prac- 
tice in  the  state  courts.1 

The  judges  of  the  several  courts  may  take  acknow- 
ledgments of  bail,  in  suits  pending  in  their  courts 
respectively..  But  the  want  of  some  further  pro- 
vision for  the  accommodation  of  suitors  was  early 
felt,  and  by  the  act  of  8th  May,  1 792,2  the  clerks  of 
the  several  courts  were  authorized,  "in  case  of  the 
absence  or  disability  of  the  judges,  to  take  recog- 
nizances of  special  bail,  de  bene  esse."    These  pro- 

1  Appendix,  Role  24,  D.  C. 

*  Ch.  36,  §  10 :  1  Stat,  at  Large,  p.  275. 
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parts,  yjaiong  being  found  inadequate,  an  act  passed  in  1812 
authorized  the  circuit  court  to  appoint  commissioners 
for  that  purpose;  and  by  a  subsequent  act,  passed  in 
1817,  the  commissioners  appointed  in  pursuance  of 
it,  are  empowered  to  act  in  cases  pending  in  the 
district  as  well  as  circuit  courts*1 

And  in  those  districts  in  which  there  are  no  circuit 
courts,  and  in  which  the  district  courts  are  invested 
with  the  original  jurisdiction  of  the  circuit  courts,  the 
power  of  appointing  these  commissioners  is  also  ex- 
ercised. 

Who  a/re  disqualified  from  becoming  special  baiL]  In 
each  of  the  national  courts  in  New  York,  there  is  a 
rule  prohibiting  the  marshal,  his  deputies  and  all 
other  persons  concerned  in  the  service  of  process, 
from  becoming  bail,  except  for  the  purpose  of  sur- 
rendering the  defendant ;  in  which  case  the  surrender 
must  be  made,  in  the  courts  in  the  southern  district 
within  eight,  and  in  the  district  court  of  the  northern 
district,  within  fowrteen  days,  after  special  bail  shall 
have  been  put  in.* 

It  is  a  rule  in  the  English  courts,  that  no  attorney 
shall  become  bail.  This  was  the  rule  in  the  supreme 
court  of  New  York,  and  is  to  be  considered  as  a  rule 
in  the  national  courts  here.  The  general  qualifica- 
tion of  bail  is,  that  they  should  be  housekeepers,  or 
freeholders,  and  respectively  worth  double  the  sum 
for  which  the  defendant  is  held  to  bail,  after  payment 
of  all  their  debts.  But  in  the  courts  for  the  southern 
district  of  New  York,  it  is  provided  by  rule,  that  in 
every  recognizance  of  bail  in  a  civil  suit  pending 
therein,  the  sum  for  which  the  suit  is  instituted  shall 
be  expressed  in  the  bail  piece,  and  every  notice  of 
bail  shall  express  the  sum  demanded  in  the  suit,  and 

1  See,  ante,  p.  89. 

9  Appendix,  Bole  75,  D.  C.,  N.  D. 
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in  such  suits  where  the  sum  demanded  exceeds  ten  chap.  2. 
thousand  dollars,  two  or  more  bail  may  justify  for 
proportionate  parts  of  such  amounts  in  sums  to  be 
determined  by  the  judge. 

Excepting  to  and  justifying  bail.']  The  time  allowed 
in  the  courts  of  the  southern  district  of  this  state,  for 
excepting,  and  notice  thereof,  is  four  days;  for  justi- 
fication, fowr  days.  # 

In  the  courts  for  the  northern  district,  the  time 
allowed  for  exception  and  notice  is  twenty  days,  after 
notice  of  bail ;  the  time  for  justification  eight  days9  of 
which  four  days'  notice  must  be  given. 

In  the  northern  district  of  New  York,  bail  may 
justify  in  open  court,  or  before  a  judge  at  chambers, 
or  before  the  clerk,  with  the  right  of  appeal  in  the 
last  case  to  the  court  or  judge  at  chambers. 

In  the  southern  district,  bail  may  justify  before  the 
clerk,  or  one  of  the  commissioners  to  take  affidavits, 
&c.,  appointed  by  the  courts  with  the  like  right  of 
appeal. 

Of  bail  in  suits  in  which  judgment  may  be  rendered  at  the 

return  term. 

It  is  necessary  here  to  notice  certain  descriptions 
of  suits  of  great  importance  and  of  frequent  occur- 
rence, concerning  which  congress  has  thought  proper 
to  prescribe  regulations  incompatible  with  the  ordi- 
nary rules  relative  to  bail. 

By  the  act  of  March  3, 1797,1  it  is  enacted  that  in 
suits  against  delinquent  revenue  officers  or  other  per- 
sons accountable  for  public  moneys,  "it  shall  be  the 
duty  of  the  court  where  the  same  may  be  pending, 
to  grant  judgment  at  the  return  term  upon  motion 
unless  the  defendant  shall,  in  open  court  (the  United 
States'  attorney  being  present)  make  oath  or  affirma- 

'Ch.  20,  §3:  1  Stat  at  Large,  p.  612. 
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part2.  tjon  that  he  is  equitably  entitled  to  credits,  which 
had  been,  previous  to  the  commencement  of  the  suit 
submitted  to  the  consideration  of  the  accounting 
officers  of  the  treasury,  and  rejected ;  specifying  each 
particular  claim  so  rejected,  in  the  affidavit,  and  that 
he  cannot  then  come  safely  to  trial.  Oath  or  affirma- 
tion to  this  effect  being  made,  subscribed  and  filed, 
if  the  court  be  thereupon  satisfied,  a  continuance 
until  the  next  succeeding  term  may  be  granted ;  but 
not  otherwise,  unless  as  provided  in  the  preceding 
section."  The  preceding  section  referred  to  declares 
that  in  suits  against  public  delinquents,  copies  duly 
authenticated,  in  the  manner  therein  specified,  of 
bonds,  contracts  or  other  papers  on  file  in  public 
offices  at  the  seat  of  government,  shall  be  received  in 
evidence;  "Provided,  that  where  suit  is  brought  upon 
a  bond,  or  other  sealed  instrument,  and  the  defendant 
shall  plead  lnon  est  factum,'  or  upon  motion  to  the 
court,  such  plea  or  motion  being  verified  by  the  oath 
or  affirmation  of  the  defendant,  it  shall  be  lawful  for 
the  court  to  take  the  same  into  consideration,  and  (if 
it  shall  appear  necessary  for  the  attainment  of  justice) 
to  require  the  production  of  the  original  bond,  con- 
tract or  other  paper,  specified  in  such  affidavit"  By 
the  act  of  March  2, 1799,1  it  is  enacted  "  That  where 
suits  shall  be  instituted  on  any  bond  for  the  recovery 
of  duties  due  to  the  United  States,  it  shall  be  the 
duty  of  the  court  where  the  same  shall  be  pending, 
to  grant  judgment  at  the  return  term,  upon  motion, 
unless  the  defendant  shall  in  open  court,  the  United 
States  attorney  being  present,  make  oath  or  affirma- 
tion that  an  error  has  been  committed  in  the  liquida- 
tion of  the  duties  demanded  upon  such  bond,  speci- 
fying the  errors  alleged  to  have  been  committed,  and 
that  the  same  have  been  notified,  in  writing,  to  the 

1  Ch.  22,  §  65 :  1  Stat  at  Large,  p.  676. 
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collector  of  the  district,  prior  to  the  commencement  chap.  2. 
of  the  return  term  aforesaid;  whereupon,  if  the  court 
be  satisfied  that  a  continuance  until  the  next  succeed- 
ing term,  be  necessary  to  the  attainment  of  justice, 
and  not  otherwise,  a  continuance  may  be  granted  until 
the  next  succeeding  term,  and  no  longer." 1  And  in 
the  act  of  March  3, 1825,*  regulating  the  post  office 
department,  it  is  enacted  "That  in  all  suits  or  causes 
arising  under  this  act,  the  court  shall  proceed  to  trial, 
and  render  judgment  the  first  term  after  such  suit 
shall  be  commenced:  Provided,  always.  That  when- 
ever service  of  the  process  shall  not  have  been  made 
twenty  days  at  least  previous  to  the  return  day  of 
such  term,  the  defendant  shall  be  entitled  to  one.  con- 
tinuance, if  the  court  on  the  statement  of  such  de- 
fendant, shall  judge  it  expedient:  Provided,  also,  that 
if  the  defendant  in  such  suit  shall  make  affidavit 
that  he  has  a  claim  against  the  general  post  office, 
not  allowed  by  the  post  master  general,  although 
submitted  to  him  conformably  to  the  regulations  of 
the  post  office,  and  shall  specify  such  claim  in  the 
affidavit,  and  that  he  could  not  be  prepared  for  the 
trial  at  such  term  for  want  of  evidence,  the  court,  in 
such  case  being  satisfied  in  those  respects,  may  grant 
a  continuance  until  the  next  succeeding  term."  This 
section  is  referred  to,  and  its  provisions  expressly 

1In  the  case  Ex  parte  Davenport,  6  Peters,  661,  it  was  decided  that, 
according  to  the  true  interpretation  of  this  section,  the  legislature  was 
to  be  considered  as  having  intended  no  more  than  to  interdict  the  de- 
fendant from  delay  by  means  of  sham  pleadings  or  other  pretended 
defenses,  in  fraud  of  his  obligation  to  make  punctual  payment.  It  was 
not  intended  to  debar  him  from  any  plea  which,  upon  general  principles, 
could  constitute  a  good  defense  upon  the  merits.  And  it  was  accord- 
ingly held  that  a  plea  of  tender  pleaded  in  addition  to  non  ett  factum, 
ought  to  have  been  received.  See  also  to  the  same  effect,  The  United 
State*  v.  Phelpt  et  ah,  8  Peters,  700. 

*  Ch.  64,  §  38 :  4  Stat,  at  Large,  p.  113. 
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part2.  adopted  by  the  act  "to  change  the  organization  of 
the  post  office  department,"  &c,  of  July  2, 1836.1 

To  give  effect,  as  far  as  possible,  to  these  regula- 
tions, without  at  the  same  time  dispensing  with 
special  bail,  in  those  districts  especially,  in  which  the 
forms  of  proceeding  are  borrowed  substantially  from 
the  English  courts,  some  special  provision  by  rule 
regulating  the  mode  of  putting  in  and  perfecting  spe- 
cial bail  is  necessary.  Such  provision  has  been  made 
by  the  courts  for  the  northern  district  of  New  York. 

In  the  courts  for  the  southern  district,  provision 
for  this  class  of  cases  has  also  been  made. 

Surrender.]  The  particular  mode  of  proceeding  to 
be  pursued  by  the  bail  to  effect  a  surrender  of  the 
principal,  is  of  course  to  be  determined  by  reference 
to  the  local  law  and  usages  of  the  courts.  In  the 
national  courts  of  New  York  the  course  is  specially 
prescribed  by  rules  of  court. 

In  the  southern  district  the  rules  for  this  purpose 
are  as  follows : 

"Bail,  desiring  to  surrender  the  principal,  or  the 
principal  wishing  to  surrender  himself  in  discharge 
of  his  bail,  may  give  two  days'  notice  in  writing  to 
the  attorney  of  the  plaintiff,  of  the  time  and  place 
of  surrender. 

"Two  certified  copies  of  the  bail  piece  being  prol 
duced  to  the  judge,  with  proof  of  the  due  service  of 
such  notice,  he  will  indorse  on  each  a  commitHtwr  of 
the  principal  to  the  custody  of  the  marshal. 

"  On  the  written  admission  of  the  marshal,  or  due 
proof  that  the  principal  is  in  custody  under  such 
committitur,  and  no  sufficient  cause  being  shown  to  the 
contrary,  the  judge  will  immediately  thereupon  order 
an  exoneretur  to  be  entered. 

'Ch.  270,  §  15 :  5  Stat  at  Large,  p.  82. 

1  Appendix,  Bale  19,  D.  C,  and,  infra,  declaration  and  notice  of  triaL 
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"An  ezoneretwr  may  be  entered  on  filing  the  written  CHAPa' 
consent  of  the  plaintiff's  attorney,  without  an  order 
of  the  judge. 

"An  immediate  committitur  before  notice  given  may 
be  had  on  proof  satisfactory  to  the  judge,  that  the 
principal  is  about  to  depart  the  district,  or  that  the 
bail  cannot  with  safety  await  the  expiration  of  such 
notice,  before  a  surrender  is  made. 

"In  such  case,  the  surrender  shall  be  made  in  con* 
formity  to  the  present  practice  of  this  court,  and 
may  be  made  on  the  bail  bond,  or  by  putting  in 
special  bail,  before  a  return  of  the  writ." 

The  rules  upon  this  subject  of  the  courts  of  the 
northern  district  of  New  York,  are  in  most  respects 
conformable  with  the  Kevised  Statutes  of  the  state. 
They  also  provide,  that  when  the  plaintiff  or  his 
attorney,  upon  whom  the  rule  to  show  cause  is  . 
served,  resides,  at  the  time  of  service,  more  than  one 
hundred  miles  from  the  place  at  which  cause  is  to  be 
shown,  the  service  shall  be  made  eight  days  before 
the  time  appointed  in  the  order  for  showing  cause, 
and  that  in  other  cases,  fowr  days  shall  be  sufficient.1 

By  an  act  of  congress,  passed  March  2, 1799,  pro- 
vision is  made  for  the  surrender  of  a  defendant,  who, 
having  put  in  special  bail  in  a  suit  in  one  district,  is 
afterwards  arrested  in  some  other  district,  and  com- 
mitted to  a  jail,  the  use  of  which  has  been  ceded  to 
the  United  States  for  the  custody  of  prisoners.  It 
authorizes  a  surrender  before  a  judge  of  the  court, 
in  which  bail  has  been  given,  to  the  custody  of  the 
marshal  of  the  district  in  which  the  defendant  had 
been  committed.9 

1  Appendix,  Rules  65,  66,  67,  D.  C. 

*  Chap.  32, 1  Stat  at  Large,  p.  727.  The  third  section  of  this  act  pro- 
vides, that  defendants  so  surrendered  "  shall,  unless  sooner  discharged 
by  law,  be  holden  in  jail  until  final  judgment  shall  be  rendered  in  the 
suit  in  which  he  prooured  bail  as  aforesaid,  and  sixty  days  thereafter,  if 
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*abt2.  In  each  of  the  national  courts  in  this  state,  it  is 
provided  by  role,  that  in  cases  falling  within  this 
provision,  the  surrender  may  be  made  in  the  same 
manner  as  in  other  cases.1 

In  the  courts  for  the  northern  district,  it  is  further 
provided  by  rule,  in  accordance  mth  the  present  law 
of  the  state,  that  bail  to  the  arrest  may  surrender  the 
principal,  or  he  may  surrender  himself,  "in  the  same 
manner  and  with  the  like  effect  as  in  case  of  special 
bail,  except  that  two  copies  of  the  bail  bond,  proved 
to  be  such  by  the  affidavit  of  the  marshal,  of  his 
deputy,  or  of  a  subscribing  witness,  shall  be  used 

■ 

instead  of  certified  copies  of  the  bail  piece.* 

such  judgment  shall  be  rendered  against  him,  that  he  may  be  charged 
In  execution,  which  may  be  direoted  to,  and  served  by,  the  marshal  in 
whose  custody  he  is." 

1  Rule  69,  D.  C,  N.  D. 

9  Appendix,  Bole  68,  D.  C.  A  question  of  Jurisdiction  occurs  relative 
to  suits  against  bail,  and  some  other  suits  of  a  kindred  nature,  to  which 
it  may  not  be  amiss  here  briefly  to  advert.  The  question  as  it  respects 
bail,  is  this.  Is  it  competent  for  the  national  courts  to  entertain  juris- 
diction without  regard  to  the  citizenship  of  the  immediate  parties,  of 
suits  upon  bail  bonds  taken,  and  recognizances  entered  into  in  such 
courts  respectively?  In  the  generality  of  oases  it  is  true,  no  such  ques- 
tion oan  arise.  Most  of  the  suits  in  the  oourts  of  the  United  States  are 
prosecuted  either  by  the  United  States,  by  officers  thereof,  serving  under 
the  authority  of  an  act  of  oongress,  by  aliens,  or  by  citizens  of  other 
states.  In  these  oases,  the  bail  usually  being  citizens  of  the  state  in 
which  the  suit  is  brought,  no  impediment  to  the  exercise  of  jurisdiction 
exists.  But  where  the  plaintiff  is  a  citizen  of  the  stats  in  which  the  suit 
is  prosecuted  (as  he  may  be  against  an  alien,  or  against  a  citizen  of 
another  state  who  happens  to  be  "found"  in  the  state  of  which  the 
plaintiff  is  a  citizen),  there  would  in  such  case,  according  to  the  general 
rule,  be  a  want  of  proper  parties  to  a  suit  against  the  bail.  It  would  be 
a  suit  between  citizens  of  the  same  stats-—*  case  to  which  the  Judicial 
power  of  the  United  States  (except  in  a  few  specific  cases  arising  under 
the  laws  of  the  United  States),  does  not  extend.  So,  too,  when  the 
plaintiff,  instead  of  taking  an  assignment  of  the  bail  bond,  and  prose- 
outing  in  his  own  name,  elects  to  seek  satisfaction  for  the  defendant's 
default  in  not  putting  in  special  bail  to  the  action,  against  the  marshal — 
and  where  the  latter  is  consequently  obliged  to  resort  to  a  suit  on  the  baU 
bond  for  his  indemnity.    And  so,  also,  of  suits  upon  bonds  for  the  Jail 


P&ACnCX  OF  THE  CIRCUIT  AND  DlSTBICT  COURTS.  341 

SECTION  VII.  chap.  2. 

Proceedings  from  the  declaration  (inclusive)  to  the  trial; 

including  judgments  by  default. 

The  defendant  having  perfected  his  appearance,  is 
entitled,  by  the  rules  of  the  national  courts  in  New 
York,  at  any  time  thereafter  to  take  a  rule  of  course 
against  the  plaintiff  requiring  him  to  declare  within 

liberties,  by  the  marshal  or  by  a  citizen  plaintiff  to  whom  the  bond  has 
been  assigned. 

To  be  obliged  to  resort  to  the  state  tribunals  in  these  cases  would,  to 
say  the  least,  be  inconvenient.  Indeed,  the  inconvenience  attending 
the  prosecution  of  suits  against  bail,  even  in  a  different  co-ordinate 
court,  has  been  considered  to  be  of  so  serious  a  nature,  as  to  have  led 
to  the  adoption  of  a  rule,  in  England  and  in  New  York,  requiring  such 
suits  to  be  brought  in  the  same  court  in  which  the  original  action  was 
prosecuted,  except  in  cases  where  its  enforcement  would  be  destructive 
of  the  remedy ;  as  where  the  original  suit  is  in  a  county  court,  and  the 
bail  resides  without  the  limits  of  its  jurisdiction.  And  upon  this 
ground  alone,  proceedings  in  such  suits  have  frequently  been  set  aside. 
Burr,  642,  1923;  3  Wila.f  348;  8  T.  R.,  152;  2  Cow  p.,  396;  13  Johns. 
Rep.,  424.  Unless,  therefore,  it  should  be  clearly  shown  that  a  suit 
brought  in  a  state  court,  against  bail,  who  had  become  such  in  a  court 
of  the  United  States,  could  not  have  been  sustained  in  the  latter  court, 
we  may  suppose  such  suits  would  be  dismissed :  and  hence  the  greater 
practical  importance  of  this  question. 

If,  as  is  probably  generally  supposed,  the  jurisdiction  in  question  exists, 
it  can  only  be,  I  apprehend,  upon  the  ground  that  suits  of  this  nature 
are  to  be  regarded  as  mere  incidents  to  the  original  suits  that  give  rise 
to  them,  which  the  ends  of  justice  require  to  be  prosecuted  in  the  same 
court ;  and  as  suoh  are  to  be  considered  as  falling  within  the  spirit  and 
intent  of  the  constitutional  and  legislative  provisions,  by  which  the  juris- 
diction of  the  courts  of  the  United  States  is  denned.  In  other  words, 
the  jurisdiction  in  suoh  oases  is  to  be  implied,  from  the  grant  of  juris- 
diction over  the  suits  in  whioh  they  have  their  origin.  This  is  the  view 
of  the  subjeot  taken  by  Mr.  Justice  Wabhikoton,  in  the  case  of  Bobyshall 
T.  Oppenhiemer,  4  Wash.  G.  G.}  482.  But  in  the  case  of  Davit  v.  Pack- 
ard (7  Peters,  276,  285),  the  supreme  court  seems  to  have  taken  the 
opposite  view. 

There  are  also  other  analogous  cases ;  and  among  these  may  be  men- 
tioned actions  against  the  officers  of  the  court  for  acts  of  negligence  or  mis- 
feasance, whereby  the  rights  of  parties  litigant  are  defeated ;  suoh  as  the 
omission  or  refusal  to  return  process,  false  return,  escape,  &o.  The 
question  of  jurisdiction  with  respect  to  this  last  ground  of  action  {escape), 
becomes  especially  interesting  in  this  state,  by  reason  of  the  peculiar 
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pabt2.  twenty  days  after  notice  of  such  role,  or,  in  the 
courts  of  the  southern  district  that  he  be  non-prossed, 
and  in  the  courts  of  the  northern  district,  that  judg- 
ment discontinuance  be  entered  against  him.1 

lv  Of  the  declaration. 

Of  the  formal  parts  of  the  declaration,  it  would  be 
impertinent,  for  reasons  already  mentioned,  to  treat 
at  large. 

The  common  rules  of  pleading,  except  where  they 
have  been  changed  by  the  laws  of  the  states  or  by 
rules  of  court,  are  in  general  strictly  applicable  to 
proceedings  in  the  national  courts.  The  pleader  in 
these  courts  must,  therefore,  have  recourse  to  the 
same  treatises  upon  this  science  for  direction,  that 

form  of  the  enactment  contained  in  the  late  Revised  Statutes,  deolarlng 
the  liability  of  sheriffs,  for  the  safe  custody  of  persons  committed  in 
virtue  of  civil  process  from  the  courts  of  the  United  States.  These 
offioers  are  declared  to  be  "  answerable  in  the  courtt  of  the  United  Statu." 
But  as  the  sheriff  is  alwajs  a  citizen  of  the  state,  whenever  the  plaintiff 
happens  to  be  a  citizen,  here  again,  there  will,  prima  facie,  be  a  want  of 
proper  parties.  This  statute  contains,  moreover,  as  we  have  seen, 
another  qualification.  The  sheriff  is  to  be  "answerable  in  the  courts  of 
the  United  States,  according  to  tht  law  thereof."  But  the  laws  of  the 
United  States  an  silent  upon  the  subject .  It  is  true  they  declare  that  the 
laws  of  the  several  states  shall  be  rules  of  decision  when  applicable  in 
trials  at  common  law ;  but  the  state  laws  by  no  means  become  laws  of 
the  United  States,  in  the  sense  in  which  these  terms  are  used  in  the 
constitution,  and  in  the  acts  of  congress,  nor  indeed  in  any  proper  sense. 
So  that,  according  to  the  literal  construction  of  the  state  law,  it  would 
seem  to  be  at  least  questionable,  whether  in  any  case  an  action  for  escape 
from  process  issued  by  a  court  of  the  United  States,  can  be  maintained 
against  a  sheriff  of  the  State  of  New  York.  Congress,  it  may  be  said, 
may  remove  this  difficulty  by  yet  legislating  upon  the  subject.  But,  to 
say  nothing  of  the  constitutional  impediments  in  the  way  of  such  a 
course  (so  far  as  suits  between  citizens  of  the  same  state  are  concerned), 
this  could  not  be  done  without  a  departure,  in  some  degree,  from  a  great 
fundamental  principle  of  our  national  jurisprudence,  that  of  leaving  all 
controversies  properly  falling  within  its  scope,  to  be  determined  by  the 
lex  loci. 
'Appendix,  Role  27,  D.  C,  N.  D. 
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he  resorts  to  as  his  guide  in  the  management  of  his  chapj*. 
causes  in  the  state  tribunals.  It  is  true  that  many 
questions  of  pleading  have  arisen  and  been  deter- 
mined in  the  courts  of  the  United  States.  But,  as 
with  few  exceptions,  they  arose  from  no  peculiarity 
in  the  constitution  of  these  tribunals,  but  are  in  ac- 

4 

cordance  with  the  decisions  of  other  courts,  proceed- 
ing according  to  the  course  of  the  common  law,  it 
would  be  foreign  from  the  design  of  this  work  to 
notice  them  in  detail. 

There  is,  however,  one  rule  applicable  to  the 
framing  of  the  declaration  in  the  national  courts,  of 
such  vital  importance  as  to  require  it  to  be  impres- 
sively stated,  and  folly  explained.  For  although  it 
was  early  established  and  has  ever  since  been  uni- 
formly adhered  to  by  the  courts,  either  through  inad- 
vertence or  misapprehension,  it  is  even  yet  frequently 
disregarded  by  the  practitioner.  It  springs  from  the 
peculiar  character  of  these  courts ;  whose  jurisdiction 
while  it  extends  to  every  species  of  litigation  under 
every  form,  is  yet  so  limited  as  to  embrace  but  com- 
paratively few  cases  specially  circumstanced:  whence 
it  results  that  the  legal  presumption  in  regard  to  them 
is,  (not,  as  with  regard  to  a  court  of  general  jurisdic- 
tion, that  a  cause  is  within  its  jurisdiction,  unless  the 
contrary  appears,  but  rather,)  that  a  cause  is  without 
their  jurisdiction  till  the  contrary  is  shown. 

Ground  of  jurisdiction  to  he  stated."]  The  fundamen-       ' 
tal  rule,  therefore,  to  which  I  refer,  is  this :  That  the 
facts  or  circumstances  upon  which  the  jurisdiction 
over  the  case  depends,  must  be  set  forth  in  the  dec- 
laration. 

In  some  cases  these  facts  and  circumstances  can- 
not fail  to  appear  without  any  express  averment  for 
that  pitrpose :  as  where  the  United  States  are  plaintiffs ; 
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PABT2.  or  where  the  poetmas ter-general  sues  in  his  own  name 
in  virtue  of  the  acts  of  congress  authorizing  him  to 
do  so ;  or  where  the  president,  directors  and  company 
of  the  bank  of  the  United  States  are  a  party.  The 
jurisdiction  in  these  cases,  resulting  as  it  does  wholly 
from  the  character  of  the  parties,  and  that  character 
being  fully  indicated  by  their  names,  is  necessarily 
manifest.  So,  too,  when  the  suit  is  for  the  infringe- 
ment of  a  patent  or  copyright,  or  upon  a  debenture, 
or  a  qui  tarn  action  for  a  penalty  accruing  under  the 
laws  of  the  United  States;  the  jurisdiction  in  these 
cases  depending,  as  it  does,  entirely  upon  the  nature 
of  the  controversy,  must  be  manifest  from  the  bare 
statement  of  the  plaintiff's  title. 

But  in  the  other  classes  of  cases  falling  within  the 
judicial  power  of  the  United  States,  the  facts  or  cir- 
cumstances giving  jurisdiction  must  be  expressly 
stated. 

Character  of  the  parties.']  Thus  in  a  suit  between 
an  alien  and  a  citizen,  the  alienage  of  the  one,  and 
the  citizenship  of  the  other,  must  be  stated.  Hodgson 
et  al.  v.  Bewerbank  et  al.,  5  Oranch,  303;  Jackson  v. ' 
Twmtyman,  2  Peters,  136. '  And  so,  doubtless,  when  a 
state  is  plaintiff  against  an  alien,  the  alienage  of  the 
defendant  must  be  stated.  When  the  suit  is  between 
citizens  of  different  states  the  citizenship  of  the  par- 
ties (so  as  to  show,  not  only  that  they  are  citizens  of 
different  states,  but  also  that  one  of  them  is  a  citizen " 
of  the  state  where  the  suit  is  brought)  must  be  stated. 
Brigham  v.  Cabot  et  al.9  3  Dallas,  382;  Abercrbmbie  v. 
Dupuis  et  al,  1  Oranch,  343;  Wood  v.  Wagnon,  2 
Oranch,  9;  Capron  v.  Van  Noorden,  id.,  126;  Win- 
chester v.  Jackson  et  aL,  3  Oranch,  515;  Strawbridge 
et  al.  v.  Curtis  et  a£,  id.,  267 ;  Hope  Insurance  Com- 
pany v.  Boardman  et  al.,  5  Oranch,  57;  Sutilhan  v. 
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Fulton  Steamboat  Company f  6  Wheat.,  450;  Itoetihawpt  chapjz. 
v.  Bank  of  Georgia,,  1  Peters,  238.  In  a  suit  to  re- 
cover the  contents  of  a  promissory  note  or  other 
chose  in  action  (except  foreign  bills  of  exchange  and 
debentures),  brought  by  an  assignee  of  such  promis- 
sory note,  &c.,  it  is  necessary  to  aver  that  the  original 
promisee  through  whom  the  plaintiff  claims  to  re- 
cover, is  an  alien  or  citizen  of  another  state,  as  the 
case  may  be,  so  as  to  show  that  he  also  might  have 
maintained  an  action  in  the  court  to  recover  such  con- 
tents. Turner  v.  The  Bank  of  North  America,  4  Dallas, 
8 ;  Montalet  v.  Mwrray,  4  Oranch,  46. 

The  averment  of  citizenship  must  be  positive,  and 
must  be  in  terms  conformable  with  those  of  the  con- 
stitution and  judicial  act  conferring  the  jurisdiction. 
Thus,  it  is  not  sufficient  to  describe  a  party  as  of  or 
as  resident  in,  a  particular  state;  but  he  must  be 
stated  to  be  a  citizen  of  the  state.  Abercrombie  v. 
Dwpuis  et  aL,  1  Oranch,  343;  Wood  v.  Wagnon,  2 
Oranch,  9. 

In  a  more  recent  case,  it  has,  however,  neverthe- 
less, been  held,  that  an  averment  which  is  only 
equivalent  in  import,  to  an  averment  of  citizenship,  is 
sufficient.  Games  v.  BaUou,  7  Peters,  761.  The 
defendant  in  that  case  was  described  as  "now  resid- 
ing in  the  parish  of  West  Baton  Souge,  where  the 
said  Pierre  Gassies  caused  himself  to  be  naturalized 
an  American  citizen.'9  This  was  held  to  be  sufficient. 
"A  citizen  of  the  United  States"  say  the  court,  "re* 
siding  in  any  state  of  the  Union,  is  a  citizen  of  that 
state." 

In  suits  to  which  corporations  aggregate  aie  parties,  ocgo*. 
the  members  of  the  corporation,  as  we  have  seen, 
are  to  be  presumed  to  be  citizens  of  the  state  by 
which  the  charter  was  granted.    But  this  must  clearly 
appear  from  the  pleadings,  and  it  has  been  a  ques- 
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parts.  tion  what  description  is  sufficient  for  this  purpose- 
In  The  Lafayette  Insurance  Company  v.  French  et  ai. 
(18  Howard,  404),  in  error  from  the  circuit  court  for 
the  district  of  Indiana,  the  plaintiffs,  in  their  declara- 
tion, were  averred  to  be  citizens  of  Ohio,  and  they 
complained  of  the  Lafayette  Insurance  Company,  a 
citizen  of  the  State  of  Indiana.    The  court  held  this 
description  to  be  insufficient.    It  did  not  appear  from 
it  that  the  company  w*as  a  corporation,  or,  if  it  was, 
by  the  law  of  what  state  it  was  created.    And  as  to 
the  allegation  that  it  was  a  citizen  of  Indiana,  no 
sensible  meaning  could  be  attached  to  it.    No  asso- 
ciation of  persons,  whether  incorporated  by  law  or 
not,  was  a  citizen  within  the  meaning  of  the  consti- 
tution.   But  the  plaintiffs,  in  their  replication  to  the 
defendant's  plea,  having  averred  that  the  defendants 
were  a  corporation,  created  under  the  laws  of  Indi- 
ana, having  its  principal  place  of  business  in  that 
state,  and  the  defendants  having  confessed  these 
allegations  by  demurrer,  this  was  held  sufficient  to 
bring  the  case  within  the  decision  of  the  court  in 
Marshall  v.  The  Baltimore  &  Ohio  Railroad  Com- 
pany (16  Howard,  314),  in  which  the  allegation  was 
that  the  "defendants  were  a  body  corporate  by  the 
act  of  the  general  assembly  of  Maryland,9'  and  the 
prior  decisions.    In  the  only  remaining  case  to  which 
it  is  necessary  to  refer,  that  of  The  Covington  Draw- 
bridge Company  v.  Shepherd  et  ah  (20  Howard,  227), 
in  error  from  the  circuit  court  for  Indiana,  the  deci- 
sion turned  upon  a  provision  in  the  constitution  of 
the  State  of  Indiana,  which  seems  to  have  been  over- 
looked, or  not  appreciated,  in  the  case  in  18  Howard. 
The  plaintiffs,  describing  themselves  as  citizens  of 
the  State  of  Ohio,  complained  of  "  The  Covington 
Drawbridge  Company,  citizens  of  the  State  of  Indi- 
ana,  defendants  in  this  suit;"  and  the  only  question 
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before  the  supreme  court  was  whether  that  descrip-  chap.  2. 
tion  was  sufficient  to  bring  the  case  within  the  juris- 
diction of  the  circuit  court.  The  court  held  it  to  be 
so,  on  the  ground,  alone,  that  by  an  article  of  the 
constitution  of  Indiana,  it  was  ordained  that  every 
statute  shall  be  a  public  law,  unless  otherwise  de- 
clared in  the  statute  itself.  The  description  did  not, 
per  9€y  show  the  company  to  be  a  corporate  body, 
but  the  act  of  incorporation  did ;  and  being  a  public 
law,  say  the  court,  the  circuit  court  and  this  court 
are  bound  to  take  judicial  notice  of  it,  without  its 
being  pleaded  or  offered  in  evidence.  And,  as  to  the 
citizenship  of  the  persons  composing  the  company, 
it  was,  in  fa^t,  expressly  averred,  and  if  it  had  not 
been,  the  defendants  would  have  been  estopped  by 
legal  presumption,  from  controverting  it.  It  seems 
to  follow,  therefore,  that  when  the  act  of  incorpora- 
tion is  a  public  law  of  a  state,  made  so  by  its  own 
terms,  or  by  a  provision  of  the  state  constitution,  it 
is  sufficient  in  pleading,  to  name  the  corporation  as 
designated  in  the  act.  But  acts  of  incorporation  are 
private  acts  unless  otherwise  declared,  and  the  chief 
justice,  in  pronouncing  the  judgment  of  the  court, 
took  occasion  to  give  what  he  deemed  a  proper  des- 
cription in  such  cases.  "If,"  he  observes,  "the  act 
of  incorporation  had  not  been  a  public  act  of  which 
the  court  is  bound  to  take  notice,  then,  undoubt- 
edly, the  proper  description  of  the  defendants  would 
have  been  'The  Covington  Drawbridge  Company, 
citizens  of  the  State  of  Indiana,  and  having  their 
principal  place  of  business  therein.' " 1 

1  It  is,  doubtless,  advisable  for  the  pleader  to  use  this  formula  through- 
out ;  but  inasmuoh  as  the  domicile  of  the  corporate  body  and  the  citizen- 
ship of  its  members  axe  held  to  be  fixed,  as  we  have  seen  by  law,  it  is 

* 

not  easy  to  discern  the  necessity  of  the  last  clause. 
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pabt2.  Amount  in  dispute.]  But  it  will  be  recollected  that 
in  all  those  cases  in  which  the  jurisdiction  depends 
upon  the  alienage  or  citizenship  of  the  parties,  it  is 
also  requisite,  according  to  the  11th  section  of  the 
judicial  act1  in  order  to  enable  these  courts  to  exer- 
cise jurisdiction,  that  the  matter  in  dispute  should 
exceed,  exclusive  of  costs,  the  sum  or  value  of  five 
hundred  dollars. 

Until  after  the  lapse  of  more  than  forty  years  from 
the  establishment  of  the  government,  there  had  been 
no  decision  by  the  supreme  court  directly  on  the 
question  whether  it  was  not  also  incumbent  on  the 
plaintiff  to  insert  in  his  declaration  an  allegation  to 
this  effect  But  in  the  case  of  Lessee  of  Laming  v. 
Dolph  et  al.  (4  Wash.  0.  0.,  624),  the  circuit  court  for 
the  district  of  Pennsylvania  held  such  allegation  to 
be  indispensable.  The  question  was  discussed  by 
Mr.  Justice  Washington  with  great  clearness  and 
force.  "The  amount  or  value  in  dispute,"  he  ob- 
served, "is  as  essentially  a  ground  of  jurisdiction  as 
the  character  of  the  parties.  What  reason  can  be 
given  why  the  latter  must  be  stated  in  order  to  give 
validity  to  the  proceedings  of  the  court,  which  does 
not  apply  with  equal  force  to  the  latter?  The  inge- 
nuity of  the  plaintiff's  counsel  has  been  taxed  in  vain 
to  point  out  a  difference,  and  we  are  quite  satisfied 
that  no  difference  exists"  *  And  in  the  case  of  Smith 
v.  Jackson  (1  Paine,  486),  Mr.  Justice  Thompson 
had  expressed  an  opinion  to  the  same  effect.  These 
judges  considered  [the  necessity  of  an  averment  of 
the  requisite  amount  as  clearly  following  from  the 

1  Act  of  September  24* 1789,  eh.  20:  1  Btat  at  Large,  p.  73. 

•The  ease  wm  an  action  of  ejectment  in  which,  the  damages  were  laid 
at  $3,000.  But  inasmuch  as  thig  action,  though  in  form  an  action  of 
trespass  for  the  recovery  of  damages,  is  in  reality  brought  to  recover 
land,  it  was  held  that  the  claim  of  damages  was  merely  formal,  and  that 
the  value  of  the  premises  in  question  ought  to  hare  been  stated. 
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principles  so  folly  established  with  respect  to  citizen-  chap,  a. 
ship  and  alienage,  where  these  constitute  the  grounds 
of  jurisdiction.  In  conformity  with  these  decisions 
a  like  decision  had  been  made  in  several  causes  in 
the  district  court  of  the  northern  district  of  New  York. 
Under  these  circumstances,  the  author,  in  the  first 
edition  of  this  work,  did  not  hesitate  strongly  to 
intimate  his  belief  that  an  averment  of  the  requisite 
amount  in  dispute  was  necessary. 

But  in  the  case  of  Ex  parte  Martha  Bradstreet, 
decided  in  1833  (7  Peters,  634),  it  seems  to  have  been 
held  otherwise. 

This  decision  appears  to  me  to  be  at  war  with  well- 
established  principles,  and  with  the  whole  current  of 
previous  reported  decisions  in  the  national  courts 
upon  this  and  analogous  questions.  It  is  a  general 
principle  with  regard  to  courts  of  limited  jurisdic- 
tion, that  a  cause  is  presumed  to  be  without  their 
jurisdiction  unless  it  is  expressly  shown  to  be  within 
it.  This  is  the  well-known  doctrine  of  the  English 
courts ;  and  it  was  laid  down  and  sanctioned  by  the 
supreme  court  of  the  United  States  in  the  early  case 
of  Stanley  v.  The  Bank  of  America,  4  DalL,  11,  and 
has  been  repeatedly  re-asserted  and  maintained  in 
that  court  ever  since.  The  decision  in  the  case  of 
Bradstreet  is,  that  the  plaintiff,  without  any  aver- 
ment for  that  purpose  in  his  declaration,  may  prove 
on  trial  that  the  controversy  involves  the  requisite 
amount. 

But  it  is  a  rule  of  pleading  that  the  plaintiff  is 
bound  to  allege  what  it  is  necessary  for  him  at  the 
trial  to  prove,  and,  e  corwerso,  that  he  is  not  required, 
and  will  not  be  permitted,  to  prove  what  he  has  not 
alleged. 

Chief  Justice  Mabahatji,  in  delivering  the  opinion 
tof  the  court,  refers  to  the  practice  in  the  supreme  court, 
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PABT  2-  of  permitting  a  plaintiff  in  error  to  show  by  affidavit 
that  the  matter  in  dispute  exceeds  $2,000,  so  as  to 
entitle  him  to  a  hearing  there.  It  is  true,  that  after 
considerable  difficulty  and  embarrassment  on  this 
subject,  that  court  made  and  adopted  a  rule  autho- 
rizing this  practice.1  But  this  was  done  ex  neces- 
sitate. There  are  no  pleadings  in  this  appellate  court 
in  which  an  allegation  of  the  amount  in  litigation 
could  with  propriety  be  inserted,  and  no  such  form 
of  trial  as  would  afford  an  opportunity  to  prove  it 
There  is  a  want  of  analogy,  therefore,  between  the 
cases  thus  placed  by  the  late  Chief  Justice  in  the 
same  category;  and  he  appears  to  me  to  have  been 
misled  by  a  fancied  similitude,  where  none  in  reality 
existed.  It  is  true  he  also  refers  to  the  practice  of 
the  other  courts  of  the  United  States.  "The  prac- 
tice," says  he,  "  of  this  court  and  of  the  courts  of  the 
United  States,  is  to  allow  the  value  to  be  given  in 
evidence."  But  I  have  met  with  no  reported  de- 
cision in  any  of  the  other  courts,  affording  the  least 
countenance  to  such  a  practice,  and  those  above 
cited  show  that  in  the  second  and  third  circuits  it  has 
been  considered  wholly  inadmissible. 

Why  not,  with  equal  propriety,  permit  the  plaintiff, 
without  any  allegation  to  that  effect,  to  prove  that  he 
is  an  alien,  or  a  citizen  of  a  different  state?  The 
circuit  court  can,  in  general,  no  more  take  cognizance 
of  a  case  where  the  plaintiff  claims  less  than  five 
hundred  dollars,  than  of  an  ordinary  case  where  the 
adverse  parties  are  citizens  of  the  same  state.  The 
just  rule  of  pleading  unquestionably  is,  that  it  should 
be  made  to  appear  affirmatively  on  the  face  of  the 
plaintiff's  declaration  that  the  case  is  within  the 
jurisdiction  of  the  court;  and  this  rule  obviously  de- 
mands as  well  an  allegation  of  the  requisite  amount 

1  Appendix,  Rule  13,  S.  C.  U.  S. 
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in  controversy,  as  of  the  alienage  or  requisite  citizen-  CHApa- 
ship  of  the  respective  parties. 

Whether  the  decision  in  the  case  of  Bradstreet  will 
be  adhered  to,  should  the  question  be  again  brought 
before  the  supreme  court  and  fully  considered,  I 
must  be  permitted  most  respectfully  to  doubt. 

Although  it  appears  to  me  to  be  idle,  in  giving  a 
construction  to  the  act  in  question,  to  attempt  to 
make  a  distinction  in  this  respect  between  the  dif- 
ferent  forms  of  action,  it  is  proper  to  remark  that  the 
case  of  Bradstreet  was  a  writ  of  right,  and  that 
the  decision  is  limited  in  terms  to  "  cases  where  the 
demand  is  not  for  money,  and  the  nature  of  the 
action  does  not  require  the  value  of  the  thing  de- 
manded to  be  stated  in  the  declaration." 

By  the  20th  section  of  the  judicial  act,  it  is  declared 
that  where  a  plaintiff  in  a  circuit  court,  recovers  less 
than  the  sum  or  value  of  five  hundred-  dollars,  he 
shall  not  be  allowed,  but,  at  the  discretion  of  the 
court,  may  be  adjudged  to  pay  costs.  It  is,  there- 
fore, clear  that  congress  contemplated  the  possibility 
of  a  valid  recovery  for  less  than  the  minimum  sum 
or  value  prescribed  by  the  11th  section,  as  a  limit  of 
jurisdiction.  Indeed,  in  the  early  case  of  Hulsecamp 
v.  Teel,  2  Dallas,  358,  in  the  circuit  court  for  the  dis- 
trict of  Pennsylvania,  this  provision  concerning  costs, 
was  considered  as  sufficient  of  itself  to  vest  jurisdic- 
tion; "since,"  say  the  court,  "it  would  be  impossible 
to  adjudge  that  the  defendant  should  pay  costs,  with- 
out taking  cognizance  of  the  cause."  And  in  the 
case  of  Green  v.  Liter  et  at.  (8  Oranch,  229),  where 
the  land  to  which  the  demandant  in  a  writ  of  right 
claimed  title,  exceeded  five  hundred  dollars  in  value, 
but  the  tenement  held  by  the  tenant,  was  of  less 
value  than  that  sum,  and  one  of  the  questions  upon 
which  the  circuit  court  divided  was,  whether,  under 
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part2.  these  circumstances,  it  had  jurisdiction;  the  supreme 
court  decided  that  it  had  jurisdiction;  using  the  fol- 
lowing language:  "Taking  the  11th  and  20th  sec- 
tions of  the  judicial  act  of  1789,  ch.  20,  in  connection, 
it  is  clear  that  the  jurisdiction  attaches  where  the 
property  demanded  exceeds  five  hundred  dollars  in 
value,  and  if  upon  the  trial,  the  demandant  recovers 
less,  he  is  not  allowed  his  costs ;  but  at  the  discretion 
of  the  court,  may  be  adjudged  to  pay  costs."  From 
this  language  it  is  obvious  that  the  20th  section  was 
considered  as  in  some  respect  qualifying,  what  would 
otherwise  have  been  the  operation  of  the  11th  sec- 
tion. To  what  extent  it  is  to  have  this  influence, 
seems  not  to  have  been  settled.  But  it  is  by  no 
means  to  be  considered  as  conferring  jurisdiction 
without  regard  to  amount.  Such  a  construction 
would  virtually  repeal  the  limitation  in  the  11th  sec- 
tion, and  would,  of  course,  render  the  allegation  in 
question,  unnecessary.  The  11th  section,  it  will  be 
perceived,  speaks  of  the  amount  of  the  "matter  t» 
dispute;"  while  the  20th  section  speaks  of  the  amount 
of  the  recovery.  While,  therefore,  it  was  clearly  in- 
tended by  the  former  of  these  sections,  to  limit  the 
jurisdiction  of  the  circuit  courts  to  controversies 
involving  more  than  five  hundred  dollars  in  amount, 
it  seems  to  be  hardly  less  clear,  from  the  two  sections 
taken  together,  that  it  was  intended  to  authorize  the 
rendering  of  judgments  for  a  smaller  amount.  It  was 
doubtless  foreseen  that  suits  would  be  instituted  by 
plaintiffe  having  an  unquestionable  right  in  law  to 
recover,  but  under  mistaken  though  honest  views, 
with  respect  to  the  amount  to  which  they  were  enti- 
tled. Thus  an  action  might  be  brought  for  the  reco- 
very of  lands  worth  more  than  five  hundred  dollars, 
under  the  belief,  on  the  part  of  the  plaintiff,  that  his 
title  extended  to  the  whole  premises,  or  to  the  entire 
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interest  therein,  when  it  might  appear  upon  the  trial  CHAP- 2- 
that  he  was  entitled  to  recover  only  a  part,  worth 
less  than  that  sum :  or,  in  a  suit  for  the  recovery  of 
a  debt,  amounting  to  the  requisite  sum,  the  amount 
of  the  recovery  might  be  reduced  below  it  by  set-off 
on  the  part  of  the  defendant,  of  which  the  plaintiff, 
previous  to  the  commencement  of  his  suit,  was  not 
apprised,  or  which  he  expected  to  be  able,  success- 
fully, to  resist.  Considering  the  hardship  of  driving 
a  party,  under  such  circumstances,  to  a  second  suit 
in  a  different  court,  to  say  nothing  of  the  danger  of 
his  ultimate  defeat,  upon  the  .ground  of  a  former  suit 
for  the  same  cause  of  action,  it  was  probably  deemed 
advisable  to  authorize  the  court  to  render  judgment 
in  such  cases,  without  regard  to  the  amount  found 
by  the  jury;  subjecting  the  plaintiff  to  no  other  dis- 
advantage than  that  of  failing  to  recover,  or,  in  the 
discretion  of  the  court,  of  paying  costs.  This  view 
of  the  intentions  of  the  legislature  appears,  upon 
the  whole,  the  best  adapted  to  reconcile  the  two  sec- 
tions with  each  other,  and  the  few  decisions  bearing 
upon  the  subject  which  have  been  made  with  both. 
But  to  lay  down  rules  which,  while  upon  the  one 
hand  they  give  full  effect  to  the  intentions  of  the 
legislature  (admitting  them  to  be  as  here  stated),  will 
upon  the  other  preclude  abuse,  will  probably  be 
found  no  easy  task. 

In  what  manner  the  defendant  may  avail  himself  of  the 

want  of  jurisdiction. 

1.  When  apparent  on  the  face  of  the  declaration.']  In 
the  case  of  The  Lessee  of  Lansing  v.  Dolph  (4  Wash. 
C.  C.  Bep«,  624),  the  plaintiff  having,  in  his  declara- 
tion, omitted  to  show  that  the  court  had  jurisdiction 
of  the  case  by  a  proper  statement  of  the  facts  on 
which  the  jurisdiction  was  supposed  to  depend,  the 

45 
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PABT2*  court  permitted  the  defendant  to  take  advantage  of 
the  omission  by  motion  to  dismiss  the  suit,  pending 
the  trial;  saying,  however,  that  if  he  intended  to 
controvert  the  jurisdiction  he  should  have  put  it  in 
issue  by  a  plea,  which  he  could  not  be  permitted  to 
do  pending  the  trial.    In  another  case  in  the  same 
court,  Shute  v.  Davis  (Peters's  0.  0.  Rep.,  431),  the 
jury  having  found  a  verdict  for  the  plaintiff,  the 
judgment  was  arrested.    And  in  a  long  series  of 
cases,  commencing  at  a  very  early  period,  judgments 
obtained  in  the  circuit  court  have  been  reversed  on  a 
writ  of  error,  by  the  supreme  court,  for  want  of  juris- 
diction apparent  on  the  record.    These  are  the  only 
modes  which  appear,  by  any  reported  case  that  I 
have  seen,  to  have  been  resorted  to  in  the  courts 
of  the  United  States  to  defeat  a  recovery  on  this 
ground.    But  if,  according  to  the  decision  in  Tie 
Lessee  of  Lanning  v.  Dolph,  a  motion  to  digmisa  a 
cause  for  this  defect  can  be  entertained  pending  the 
trial,  it  may  be  presumed  that  it  would  be  at  any 
time  before.    Nor  can  I  discern  any  reason  why  the 
expedient  of  a  demurrer  to  the  declaration  may  not 
be  successfully  resorted  to.    As  far  as  I  am  aware,  h 
is  universally  true  that  a  demurrer  is  the  proper  form 
of  defense  to  a  declaration  which  does  not  show  that 
the  plaintiff  has  a  right  in  law  to  maintain  his  action; 
and  this  right  he  cannot  have  in  a  court  which  by 
law  has  no  jurisdiction  of  his  case.    If  there  are  no 
express  decisions  on  this  subject  in  the  English  and 
American  common  law  courts,  the  fact  is  easily 
accounted  for.    Being  courts  of  general  jurisdiction, 
it  is  to  be  presumed,  in  every  case  fit  for  judicial 
cognizance,  that  they  are  competent  to  entertain  it. 
until  the  contrary  is  affirmatively  shown  by  a  pies 
in  abatement;  and  it  is,  accordingly,  in  this  mode 
only  that  their  jurisdiction  is  brought  into  contest 
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But  in  courts  of  equity,  whose  jurisdiction,  like  that  CHAP-2, 
of  the  courts  of  the  United  States,  is  limited  to  cer- 
tain descriptions  of  cases,  a  demurrer  is  the  familiar 
and  established  mode  of  defense  on  the  ground  of  a 
want  of  jurisdiction,  to  the  plaintiff's  bill. 

2.  When  the  declaration  contains  the  requisite  aver- 
ments.] The  want  of  jurisdiction  in  the  courts  of  the 
United  States  in  nearly  all  instances,  in  actual  litiga- 
tion, results  from  the  want  of  the  requisite  character, 
as  to  citizenship  or  alienage  in  the  parties;  the  juris- 
diction in  suits  between  private  parties  being,  as  we 
♦^  ^       have  seen,  in  general,  limited  to  suits  between  citi- 
r.  ft1*        zens  of  different  states,  and  between  an  alien  plaintiff 
Tj*  r        and  a  citizen,  one  of  the  parties,  in  both  cases,  being 
-;«r*£*        an  inhabitant  of  the  judicial  district  in  which  the 
•-<  :-  :-        suit  is  instituted.    In  such  suits,  where  the  requisite 
i  yr^       character  of  the  parties  was  averred  in  the  declara- 
nt. #&       tion,  it  was  formerly  the  practice  to  allow  the  defen- 
dant to  contest  the  truth  of  such  averments  at  the 
^;^       trial,  under  the  general  issue.    But  in  the  case  of 
D'  Wolf  v.  Eebaud  et  at  (1  Peters,  476),  the  supreme 
court  said  "it  has  recently  been  decided  by  this 
court,  on  full  consideration,  that  the  question  of  citi- 
zenship constitutes  no  part  of  the  issue  upon  the 
merits,  and  must  be  brought  forward  by  a  proper 
plea  in  abatement  in  an  earlier  stage  of  the  cause." l 
The  rule  has  ever  since  been  adhered  to,  and  is  now 
firmly  established.  Philadelphia,  Wilmington  &  Bdl- 
3  *  f.         timore  B.  B.  Co.  v.  Quigley,  21  Howard,  202.    And  it 
s*  t :        has  also  been  held  that  a  defendant,  after  having 
.1  is*/        pleaded  in  bar,  may  be  permitted  by  the  court,  to 
n  £*  ^        withdraw  his  plea,  and  plead  in  abatement  that  the 
;  ?&■'        plaintiff  is  not  a  citizen  of  another  state,  as  alleged 
•  cis*  *         in  his  declaration,  but  a  citizen  of  the  same  state  as 

K\C  *  '  s  The  decision  here  alluded  to  by  the  oourt  wm  probably  that  of  Cm* 

v  A*  rady.  Tht  Atlantic  Insurance  Company,  1  Peters,  886. 
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PAET2.  the  defendant,  where  the  suit  is  pending.  Eberly  et  dL 
v.  Moore  et  ah,  24  Howard,  147.  And  in  this  case, 
the  jury  having  found  a  verdict  in  favor  of  the  plain- 
tiff upon  the  issue  on  the  plea  in  abatement,  the 
cause  was  dismissed,  and  the  supreme  court  affirmed 
the  judgment.  The  defendant,  however,  holding  the 
affirmative  in  such  an  issue,  must  establish  the  truth 
of  his  plea  by  proof.1  It  is  necessary  to  bear  it  in 
mind,  also,  that  if  the  issue  be  found  in  favor  of  the 
plaintiff,  the  judgment  is  peremptory  and  final,  quod 
recuperet;  and,  in  a  case  requiring  the  assessment  of 
damages,  the  damages  are  assessed  by  the  jury,  as  in 
the  case  of  a  plea  in  bar,  though  it  is  otherwise  on 
demurrer  to  such  a  plea;  the  judgment  in  that  case 
being  respondeat  ouster.  Evchorn  v.  Le  Maitre,  2  Wil- 
son, 367;  Bowen  v.  Shapcott,  1  East.,  542 — in  both  of 
which  cases  a  misnomer  was  pleaded;  Haight  v.  Hol- 
ley,  3  Wendell,  258;  McCart&r  v.  Chambers,  6  id.,  649; 
Van  Tine  v.  Crams,  1  id.,  524;  Bank  of  Orange  v. 
Brown,  3  id.,  158;  1  Chit.  PL,  458;  2  Archb-  Pr.,  3. 

With  regard  to  the  amount  in  dispute,  it  is  to  be 
observed,  that  if,  as  from  the  preceding  review  of 
the  subject  would  seem  to  be  the  case,  the  jurisdic- 
tion is  to  be  considered  as  depending,  not  upon  the 
sum  or  value  which  the  plaintiff  shows  himself  entir 

1A  plea  to  the  jurisdiction  by  a  corporation  may  be  put  in  by  its 
attorney.  The  Commercial  R.  R.  Bank  of  Vicksburgh  v.  Slocomb,  14 
Peters,  60.  An  objection  that  the  plaintiff,  as  administrator,  ad  colligen- 
dum, had  not  power  to  sue,  should  be  taken  by  plea  in  abatement. 
Ventris  y.  Smith,  10  Peters,  161.  And  so,  that  he  is  not  executor,  or 
that  his  appointment  as  such  is  invalid.  Childress  v.  Emory,  8  Wheaton, 
642 ;  Kane  v.  Paul,  14  Peters,  33.  So,  also,  in  an  action  by  a  corpora- 
tion, must  a  denial  of  the  oorporate  existence.  Conrad  v.  The  Atlantic 
Insurance  Company  of  New  York,  1  Peters,  386.  And  the  non-joinder 
of  a  partner  as  a  defendant  in  an  action  of  assumpsit.  Barry  v.  Foyles, 
1  Peters,  81L  A  plea  puis  darrein  continuance  waives  all  prior  pleas. 
Wallace  v.  WConnell,  13  Peters,  136 ;  and  when  matter  in  abatement  is 
thus  pleaded,  the  judgment,  if  against  the  defendant,  is  peremptory. 
Renner  ▼.  Marshall,  1  Wheat.,  215. 
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tied  in  Iww  to  recovery  but  upon  the  sum  or  value  to  chap.  2. 
which  his  actual  claims  extend,  it  follows  that  no  more 
is  required  of  him  than  to  prove  that  what  he  claims 
a  right  to  recover  exceeds  the  sum  or  value  of  five 
hundred  dollars.  Doubtless,  howevet,  he  is  bound 
to  show  that  his  pretensions  have  some  legal  color  to 
support  them.  But  in  the  practical  application  of 
this  test  of  jurisdiction  to  actions  of  tort,  such  as 
assault  and  battery,  false  imprisonment,  trover,  tres- 
pass and  the  like,  it  is  not  easy  to  perceive  by  what 
means  the  virtual  defeat  of  the  limitation  in  question 
is  to  be  effectually  guarded  against* 

When  in  such  actions  the  damages  laid  are  suffi- 
cient in  amount,  and  the  plaintiff,  having  at  the  trial 
established  his  right  in  law  to  recover,  seriously  in- 
sists that  the  injury  of  which  he  complains  entitles 
him  to  a  recovery  of  more  than  five  hundred  dollars, 
how  can  it,  with  strict  propriety,  be  said  that  the 
"matter  in  dispute"  is  insufficient  to  confer  jurisdic- 
tion, even  though  it  be  ever  so  clear,  that  he  ought 
not  in  justice  to  obtain  a  verdict  for  half  that  sum? 
But  1  have  met  with  one  reported  case,  from  which 
it  would  appear  to  have  been  the  understanding  of 
the  court  in  which  it  arose,  that  in  order  to  sustain 
the  jurisdiction,  it  was  necessary  that  the  verdict 
should  be  for  a  sum,  or  thing  in  value,  exceeding 
five  hundred  dollars.  I  refer  to  the  case  of  Denn  v. 
Wright,  Peters's  0.  0.  Rep.,  64.  It  was  an  action  of 
ejectment,  and  involved  a  question  of  boundary. 
The  value  of  the  land  was  stated  in  the  declaration. 
The  jury  found  for  the  plaintiff ;  and  in  addition  to 
their  verdict,  expressed  an  opinion  as  to  the  metrical 
extent  of  the  plaintiff's  rights.  A  motion  in  arrest 
of  judgment  was  then  made,  upon  the  ground  that 
the  jury  had  not  found  that  the  value  of  the  land 
exceeded  five  hundred  dollars.  To  this  motion  Judge 
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paet^  Washington  replied  as  follows:  "It  would  be  suffi- 
cient to  fix  the  jurisdiction  if  the  value  were  now 
proved  by  witnesses,  or  an  affidavit;  and  as  the  evi- 
dence given  of  the  tract,  proved  it  to  exceed,  very- 
far,  the  sum  of  five  hundred  dollars,  the  court  cannot 
grant  a  rule  to  show  cause  why  the  judgment  should 
not  be  arrested."  By  what  arguments  and  views  of 
the  subject  this  motion  was  supported  does  not 
appear.  But  assuming,  as  appears  to  have  been  the 
fact,  that  the  land  really  in  dispute  between  the  par- 
ties exceeded  five  hundred  dollars  in  value,  it  seems 
to  be  inferable  from  the  report  that  the  idea  was 
entertained  both  by  the  counsel  and  the  court,  that 
the  property  actually  recovered  must  exceed  the  sum. 
So  far,  however,  as  this  case  affords  any  sanction  to 
such  a  doctrine,  it  appears  to  stand  alone. 

And  it  may  not  be  amiss  here  also  to  remark,  that 
whichever  might  have  been  the  true  rule  in  this  re- 
spect, the  case  seems  not  to  be  satisfactory  upon 
other  accounts.  The  question  of  value  being  in  is- 
sue, the  time  to  object  to  the  sufficiency  of  proof 
upon  that  point  was  upon  the  trial;  and  the  jury 
having  found  a  verdict  for  the  plaintiff,  any  supposed 
defect  in  such  proof  afforded  no  ground  for  a  motion 
in  arrest  of  judgment.  The  verdict,  while  it  stood, 
was  conclusive.  For  the  purpose  of  sustaining  the 
jurisdiction  of  the  court,  therefore,  no  further  proof 
was  necessary;  to  say  nothing  of  the  informality  of 
receiving  supplemental  evidence  in  support  of  a  ver> 
.  diet  already  entered.1  But  upon  the  supposition  that 
there  may  be  a  valid  recovery  for  less  than  five  hun- 
dred dollars  in  value,  it  is  proper  to  add,  that  on 
another  account,  it  is  advisable,  if  not  necessary,  that 
the  jury  should  find  the  value  of  the  property  to 

1  Bee  the  remarks  of  Thompson,  J.,  upon  this  Utter  feature  of  the  oage 
in  Smith  y.  Jackton,  1  Paine,  486. 
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which  the  plaintiff  proves  himself  to  be  entitled;  be-  chap.  2. 
cause,  under  this  construction  of  the  law,  a  general 
verdict  would  not  necessarily  imply  that  the  value  of 
the  thing  actually  recovered,  exceeded  five  hundred 
dollars;  while  it  is  certain  that  the  20th  section 
of  the  judicial  act  (whatever  may  be  its  true  con- 
struction in  other  respects),  prohibits  the  allowance 
of  costs  to  a  plaintiff  who  recovers  less  than  that  sum, 
and  authorizes  the  court,  in  its  discretion  to  subject 
him  to  the  payment  of  costs.  In  order  to  enable  the 
court,  therefore,  to  abjudicate  upon  the  question  of 
costs,  the  value  of  the  property  recovered  should  be 
determined;  and  this  should  be  done  by  the  verdict; 
both  because,  beipg  a  matter  of  fact,  it  ought  to  be 
decided  by  the  jury,  and  because  the  record  should 
contain  every  thing  requisite  to  show  the  legality  of 
the  judgment.  Nothing  more,  however,  is  supposed 
to  be  necessary,  than  for  the  jury  to  declare  by  their 
verdict,  whether  the  value  exceeds,  or  falls  short  of, 
five  hundred  dollars.1 

In  the  case  of  SkUlern's  Executors  v.  May's  Execu- 
tors (6  Oranch,  367),  a  decree  of  the  circuit  court  had 
been  reversed  in  the  supreme  court,  and  the  cause 
remanded  to  the  circuit  court  for  further  proceedings, 
in  conformity  to  the  judgment  of  the  supreme  court 
The  cause  being  before  the  court  below  upon  the 
mandate,  it  was  then  for  the  first  time  objected,  that 
it  did  not  appear  from  the  pleadings  that  the  court 
had  jurisdiction  in  the  case;  and  the  question  before 
the  supreme  court,  upon  a  certificate  of  disagree- 
ment between  the  judges  of  the  circuit  court  being, 

1  There  is  a  slight  inconsistency  between  11th  and  20th  sections  of  the 
judicial  act,  not  altogether  nnworthj  of  notice.  The  former  confers 
jurisdiction  where  the  matter  in  dispute  "  cxctcds"  the  turn  or  value  of 
fire  hundred  dollars ;  and  the  latter  denies  oosts  where  "  hu  than  "  the 
sum  or  value  of  five  hundred  dollars  is  recovered.  But  suppose  the  reco- 
very be  for  exactly  that  sum! 
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PABT2.  whether  the  cause  could  still  be  dismissed  for  want 
of  jurisdiction,  the  supreme  court  directed  the  follow- 
ing opinion  to  be  certified:  "  It  appearing  that  the 
merits  of  this  cause  had  been  finally  decided  in  this 
court  and  that  its  mandate  required  only  the  execu- 
tion of  its  decree,  it  is  the  opinion  of  this  court  that 
the  circuit  court  is  bound  to  carry  that  decree  into 
execution,  although  the  jurisdiction  of  that  court  be 
not  alleged  in  the  pleadings." 

Place  of  arrest.']  It  is  not  necessary  in  pursuance 
of  the  11th  section  of  the  judicial  act,  to  aver  that 
the  defendant  was  an  inhabitant  of,  or  was  found  in, 
the  district  in  which  the  suit  is  prosecuted,  at  the 
time  of  serving  the  writ.  The  exemption  from  arrest- 
out  of  the  district  is  not  construed  as  a  restriction 
upon  the  jurisdiction  of  the  court,  but  only  as  securing 
a  personal  privilege  to  the  defendant,  which,  by  a 
voluntary  appearance  he  may  waive.  Grade  et  al.  v. 
Palmer  et  al.,  8  Wheat,  699. 

Of  the  filing  of  the  declaration,  absolutely  or  de 
bene  esse;  of  the  rule  to  plead;  of  the  service  of  the 
declaration,  and  of  the  notice  of  such  rule ;  of  amend- 
ing the  declaration ;  &c,  &c,  it  is  deemed  unnecessary 
to  treat.  A  knowledge  of  the  practice  relative  to 
these  particulars  in  the  state  courts,  and  a  resort  to 
the  rules  of  the  national  courts  respectively,  cannot 
fail  to  afford  the  requisite  information. 

The  practice  of  these  courts  in  the  New  York  dis- 
tricts  corresponds  in  these  respects  with  the  former 
practice  of  the  supreme  court  of  the  state,  being  regu- 
lated in  conformity  therewith,  in  most  instances  by 
express  rules.1 

But  we  have  seen  that  there  are  cases  in  which  the 

.United  States  are  entitled  to  judgment  upon  the 

return  of  the  process  against  the  defendant.    In  these 

1  Fide,  po$t,  "  Notice  to  the  advene  party—tervice  thereof— tgtnts." 
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cases  the  defendant  may  be  required  to  plead  instan-  chapj*. 
ter.    For  the  rules  upon  this  subject  of  the  national 
courts  in  New  York,  vide,  posty  Notice  of  trial. 

2.  Judgment  Try  default. 

There  is  little  that  demands  special  notice  under 
the  head.  In  each  of  the  national  courts  in  New 
York,  the  practice  appertaining  to  it  corresponds,  in 
general,  exactly  with  the  former  practice  of  the  su- 
preme court  of  the  state.   In  a  few  particulars  it  differs. 

According  to  a  rule  in  each  of  these  courts,  the 
party  in  whose  favor  a  default  has  been  entered,  may, 
on  any  day  afterwards  in  term,  have  a  rule  entered 
for  such  judgment  as  is  to  be  rendered  by  law  by 
reason  of  such  default. 

Damages  are  to  be  assessed  by  the  clerk,  or  upon 
writ  of  inquiry  (before  the  marshal),  as  in  the  supreme 
court  of  the  state. 

In  the  circuit  and  district  courts  of  the  northern 
district,  fourteen  days'  notice  of  assessment,  and  six 
of  countermand,  are  required,  without  regard  to  the 
defendant's  residence;  but  in  these  courts,  as  in  the 
supreme  court  of  the  state,  no  such  notices  are  re- 
quired, except  in  cases  in  which  the  defendant  has 
appeared  by  attorney,  or  has  given  notice  of  his  in- 
tention to  appear  and  defend  the  action. 

The  notice  may  be  for  any  day  in  term.1 

In  the  circuit  and  district  courts  of  the  southern 
district,  in  all  cases  in  which  the  United  States  are 
plaintiffs,  or  are  interested,  judgments  by  default  may 
be  entered  up  in  vacation  as  of  the  preceding  term. 

In  the  circuit  and  district  courts  of  the  northern 
district,  this  may  be  done  in  certain  cases  and  under 
certain  circumstances.* 

1  Appendix,  Boles  90, 31,  D.  0.,  N.  D. 
•Bole  19,  D.  C. 
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PABT2-  It  is  proper  to  notice  in  this  place  a  provision  con- 
tained in  the  twenty-sixth  section  of  the  judicial  act 
of  24th  September,  1789,  which  is  as  follows:  "That 
in  all  causes  brought  before  either  of  the  courts  of 
the  United  States,  to  recover  the  forfeiture  annexed 
to  any  article  of  agreement,  covenant,  bond,  or  other 
specialty,  where  the  forfeiture,  breach  or  non-per- 
formance, shall  appear  by  the  default  or  confession 
of  the  defendant,  or  upon  demurrer,  the  court  before 
whom  the  action  is,  shall  render  judgment  therein 
for  the  plaintiff  to  recover  so  much  as  is  due  accord- 
ing to  equity.  And  when  the  sum  for  which  judg- 
ment should  be  recovered  is  uncertain,  the  same  shall, 
if  either  of  the  parties  request  it,  be  assessed  by  a 
jury.1 

I  have  not  met  with  any  reported  case  in  which 

the  construction  of  this  enactment  has  been  drawn 

» 

Jnto  question.  It  probably  had  no  other  design  than 
effectually  to  secure  to  defendants  who  might  suffer 
judgment  to  pass  against  them  by  default,  in  all  the 
courts  of  the  United  States  (whatever  might  be  the 
laws  of  the  respective  States),  the  benefit  of  the  rule 
that  penalties,  as  such,  are  not  recoverable ;  but  only 
such  damages  as  have  been  actually  sustained  by  the 
plaintiff. 

3.  Of  proceedings  between  the  declaration  and  plea. 

The  proceedings  here,  more  specially  referred  to, 
are  oyer;  bills  of  particulars;  bringing  money  into 
court;  and  the  consolidation  of  suits. 

With  respect  to  the  three  first  of  these  points,  the 
laws  of  the  United  States  are  silent,  and  the  practice 
of  the  national  courts  presents  no  peculiarities  to  be 
noticed. 

1  Ch.  20:  1  Stat  at  Large,  p.  73. 
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The  consolidation  of  suits,  however,  is  expressly  CHAP-2- 
provided  for  by  law,  and  is  therefore  understood  as 
prevailing,  and  so  far  as  the  act  of  congress  extends, 
as  resting  upon  the  same  footing  in  the  national 
courts  in  each  of  the  states  and  territories. 

By  the  act  of  July  22,  1813,  it  is  enacted,  "That 
whenever  causes  of  like  nature,  or  relative  to  the 
same  question,  shall  be  pending  before  a  court  of  the 
United  States,  or  the  territories  thereof,  it  shall  be 
lawful  for  the  court  to  make  such  orders  and  rules 
concerning  proceedings  therein,  as  may  be  conform- 
able to  the  principles  and  usages  belonging  to  courts, 
for  avoiding  unnecessary  costs  or  delay  in  the  admin- 
istration of  justice;  and  accordingly  causes  maybe 
consolidated  as  to  the  court  shall  appear  reasonable. 
And  if  any  attorney,  proctor  or  other  person,  admit- 
ted to  manage  or  conduct  causes  in  a  court  of  the 
United  States  or  of  the  territories  thereof,  shall  appear 
to  have  multiplied  the  proceedings  in  any  cause 
before  the  court,  so  as  to  increase  costs  unreasonably 
and  vexatiously,  such  person  may  be  required,  by 
order  of  the  court,  to  satisfy  any  excess  of  costs  so 
incurred."1 

The  precise  nature  and  extent  of  the  authority 
here  conferred  does  not  appear  to  hare  been  deter- 
mined by  judicial  exposition.  It  would  seem,  how- 
ever, that  the  legislature  had  in  view  a  more  compre- 
hensive power  than  that  of  merely  consolidating 
actions,  subject  to  the  limitation  under  which  it  is 
exercised  in  the  courts  of  England  and  of  the  State 
of  New  York ;  where  it  is  applicable  only  to  actions 
brought  by  the  same  plaintiff  against  the  same  de- 
fendant for  the  causes  of  action  which  may  be  joined. 
It  probably  was  intended  to  vest  large  discretionary 
powers  to  prevent  abuse,  by  aU  such  "orders  and 

'Gfc.  14,  §  8:  8  Stat  »t  Uige,  p.  19. 
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parts,  rules"  as  are  "conformable  to  the  principles  and 
usages  of  courts;"  of  which  the  consolidation  of  suits 
being  the  most  usual,  and  depending  upon  principles 
the  best  defined,  was  on  that  account  specified,  without 
any  intention  thereby  to  limit  the  scope  of  the  pre- 
ceding clause.  Thus,  for  example,  in  New  York, 
.  where  several  causes  had  been  carried  down  for  trial 
at  the  suit  of  the  same  plaintiff,  all  depending  upon 
the  same  questions  of  law,  the  judges  at  the  circuit 
have  frequently  exercised  the  power,  when  upon  the 
trial  of  one  of  such  causes,  those  questions  were 
decided  against  the  plaintiff,  or  a  special  verdict  was 
found,  of  refusing  to  try  the  others  until  such  decision 
should  be  pronounced  erroneous  by  the  supreme 
court,  or  until  the  plaintiffs  right  to  recover  upon 
such  special  verdict  should  be  established. 

Bo  in  an  English  case,  on  a  rule  to  show  cause  why 
the  proceedings  in  all  the  causes,  to  the  number  of 
thirty-seven  should  not  be  stayed  and  abide  the  event 
of  a  special  verdict,  already  taken  in  one  of  them; 
Lord  Kbnyon  said,  it  was  a  scandalous  proceeding; 
they  ail  depended  precisely  upon,  the  same  title,  and 
ought  to  be  all  tried  upon  the  same  record :  and  the 
rule  was  made  absolute.  See  2  Sellon's  Practice 
(Dublin  Ed.  of  1796),  229. 

The  practice  of  consolidating  actions  had  always 
prevailed  in  the  State  of  New  York,  as  derived  from 
the  common  law,  and  received  the  express  sanction 
of  the  legislature  by  the  act  of  April  21, 1818,  and 
again  in  the  last  revision. 

Independently,  therefore,  of  the  above  recited  act 
of  congress,  it  would  have  prevailed  in  the  national 
courts  of  this  state. 

The  laws  of  New  York  also  contain  another  pro- 
vision upon  this  subject,  which  is  to  be  regarded  as 
operative  in  .the  national  courts  here. 
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By  the  Eevised  Statutes  it  is  enacted  that  when  chap,  a, 
several  suits  shall  be  commenced  against  "joint  and 
several  ddbtors"  the  plaintiff  may  in  like  manner  con- 
solidate them.  This  enactment,  relating,  as  it  does, 
to  procedure,  must  be  considered  as  operative  in  each 
of  the  national  courts  of  New  York,  under  their  rules, 
made  subsequent  to  its  passage,  adopting  the  practice 
of  the  supreme  court  of  the  state  in  cases  not  other- 
wise specifically  provided  for. 

4.  Of  pleas,  replications,  Jben  and  demurrers. 

The  order,  form  and  requisites  of  the  various  plead- 
ings between  the  declaration  and  issue,  are  to  be 
determined  by  reference  to  the  laws,  and  to  the  prac- 
tice of  the  superior  courts  of  the  several  states,  in 
connection  with  the  rules  of  the  particular  court  in 
which  the  suit  is  pending. 

The  only  mode  by  which  a  party  is  permitted  to 
avail  himself  of  the  defects  of  form  is  by  special  de- 
murrer: it  being  declared  by  the  judicial  act,  "That 
no  summons,  writ,  declaration,  return,  process,  judg- 
ment or  other  proceedings  in  civil  cases,  in  any  of  the 
courts  of  the  United  States,  shall  be  abated,  arrested, 
quashed  or  reversed,  for  any  defect  or  want  of  form, 
but  the  said  courts,  respectively,  shall  proceed  and 
give  judgment  according  as  the  right  of  the  cause, 
and  matter  in  law  shall  appear  unto  them,  without 
regarding  any  imperfections,  defects,  or  want  of  form 
in  such  writ,  declaration,  or  other  pleading,  return, 
process,  judgment,  or  course  of  proceeding  whatso- 
ever, except  those  only  in  cases  of  demurrer,  which  the 
party  demurring  shall  specially  set  down  and  express, 
together  with  his  demurrer  as  the  cause  thereof.1 

In  each  of  the  national  courts  of  New  York,  the 
rule  to  plead,  answer  or  join  in  demurrer,  is  a  rule  of 

1  Act  of  September  24, 1789,  oh.  20,  §  32 :  1  Stat.  at.  Large,  p.  73. 
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&  t  service  of  notice  thereof,  and  of  a 

ping  to  be  answered;  except  the  role 

/rrer  to  a  plea  in  abatement,  which  is 

4ays;  and  except,  also,  that  a  plea  in 

|st  be  served  in  the  northern  district,  in 

■ 

Ad  in  the  southern  district,  in  ten  days 
after  at*  •.     of  the  declaration  and  rule  to  plead.1 

In  these  courts,  common  rules,  or  rules  of  course, 
are  entered  at  any  time;  pleadings  are  filed  and 
served;  dilatory  pleas  are  to  be  sworn  to;  special 
pleas  are  to  be  signed  by  counsel;  defaults  for  not 
pleading  or  answering  are  to  be  entered;  notice  of 
special  matter  may  be  given  with  the  general  issue, 
&c,  &c. 

In  the  courts  of  the  southern  district  of  New  York, 
there  is  a  rule  directing  that  "no  plea  shall  be  received 
in  any  suit,  upon  a  bond  executed  to  the  United  States 
for  payment  of  duties,  or  in  any  suit  instituted  upon 
a  bail  bQnd  taken  in  consequence  of  such  suit,  unless 
such  plea  shall  be  accompanied  by  an  affidavit  of  the 
truth  of  the  matter  in  the  said  plea  contained." 

And  in  actions  founded  on  contract,  the  defendant 
is  required  to  annex  to  his  plea  of  the  general  issue, 
and  to  file  therewith  an  affidavit  that  he  has  a  good 
and  substantial  defense  upon  the  merits,  as  he  is 
advised  by  his  counsel  and  verily  believes,  together 
with  a  certificate  of  counsel  that  he  so  advised  the 
party;  otherwise,  such  plea  may  be  treated  as  a, 
nullity.  It  is  required,  also,  that  special  pleas  or 
demurrers  to  pleadings,  shall  be  accompanied  by  a 
certificate  of  a  counselor  of  the  court,  that  in  his 
opinion  the' special  plea  or  demurrer  is  well  founded: 
otherwise  the  plea  or  demurrer  may  be  treated  as  a 
nullity.1 

1  Appendix,  Rule  28,  D.  C,  N.  D. 
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5.  The  issue.  chap.  2. 

The  English  practice  of  making  np  an  issue  roll, 

or  paper  book,  preparatory  to  the  trial  of  issues  of 

fact,  was,  several  years  ago,  in  New  York,  abolished 

by  law,  as  useless  and  expensive :  and  the  practice  of 

the  supreme  court  of  the  state  (in  cases  not  otherwise 

provided  for),  having  since  been  adopted  by  rule  in 

each  of  the  national  courts  in  the  state,  it  would  seem 

to  be  no  longer  necessary  to  make  up  an  issue  roll  in 

them.    The  nisi  prius  record,  or,  as  it  was  in  later 

years  called  in  New  York,  the  circuit  roll,  is  not, 

strictly  speaking,  applicable  to  the  courts  of  the 

United  States  in  which  all  trials  are  at  bar*    But  it 

is  convenient  and  useful  for  the  court  to  be  furnished 

at  the  trial  with  copies  of  the  pleadings  in  their  proper 

order;  and  perhaps  the  spirit  of  the  rules  of  the 

national  courts  in  New  York,  adopting  the  practice 

of  the  supreme  court  of  the  state,  requires  it  to  be 

dona    When  there  is  an  issue  upon  demurrer  to  be 

argued,  it  is  incumbent  on  the  party  demurring  to 

make  up  the  demurrer  book,  and  famish  copies  to  the 

judges. 

6.  Judgment  as  in  ease  of  nonsuit.    • 

The  practice  under  this  head  of  the  national  courts 
for  each  of  the  districts  of  New  York,  is  regulated  by 
their  rules.  The  rule  of  the  circuit  court  of  the 
southern  district  is  as  follows:  "Motion  for  judgment 
that  the  suit  be  dismissed  for  not  going  to  trial,  may 
be  made  after  the  discharge  of  the  jury,  in  the  same 
term  for  which  notice  of  trial  was  given,  or  at  the 
next  term;  and  the  plaintiff  shall  not  be  permitted  to 
stipulate  to  try  the  cause  at  the  next  term,  unless 
upon  sufficient  excuse,  to  be  approved  by  the  court,  for 
not  having  proceeded  to  trial ;  and  if  the  costs  ordered 
to  be  paid  on  permission  to  stipulate  be  not  paid  within 
twenty  days  after  such  permission,  the  defendant  may 
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Jjg  t  service  of  notice  thereof,  and  of  a 

ding  to  be  answered;  except  the  rule 

jrrer  to  a  plea  in  abatement,  which  is 

days;  and  except,  also,  that  a  plea  in 

1st  be  served  in  the  northern  district,  in 

id  in  the  southern  district,  in  ten  days 

after  st* ».     of  the  declaration  and  role  to  plead.1 

In  these  courts,  common  rales,  or  redes  of  course, 
are  entered  at  any  time;  pleadings  are  filed  and 
served;  dilatory  pleas  are  to  be  sworn  to;  special 
pleas  are  to  be  signed  by  counsel;  defaults  for  not 
pleading  or  answering  are  to  be  entered;  notice  of 
special  matter  may  be  given  with  the  general  issue, 
&c,  &c. 

In  the  courts  of  the  southern  district  of  New  York, 
there  is  a  rule  directing  that  "no  plea  shall  be  received 
in  any  suit,  upon  a  bond  executed  to  the  United  States 
for  payment  of  duties,  or  in  any  suit  instituted  upon 
a  bail  bqnd  taken  in  consequence  of  such  suit,  unless 
such  plea  shall  be  accompanied  by  an  affidavit  of  the 
truth  of  the  matter  in  the  said  plea  contained." 

And  in  actions  founded  on  contract,  the  defendant 
is  required  to  annex  to  his  plea  of  the  general  issue, 
and  to  file  therewith  an  affidavit  that  he  has  a  good 
and  substantial  defense  upon  the  merits,  as  he  is 
advised  by  his  counsel  and  verily  believes,  together 
with  a  certificate  of  counsel  that  he  so  advised  the 
party;  otherwise,  such  plea  may  be  treated  as  a, 
nullity.  It  is  required,  also,  that  special  pleas  or 
demurrers  to  pleadings,  shall  be  accompanied  by  a 
certificate  of  a  counselor  of  the  court,  that  in  his 
opinion  the' special  plea  or  demurrer  is  well  founded: 
otherwise  the  plea  or  demurrer  may  be  treated  as  a 
nullity.1 

1  Appendix,  Role  28,  D.  C,  N.  D. 
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5.  The  issue.  chap.  2. 

The  English  practice  of  making  np  an  issue  roll, 
or  paper  book,  preparatory  to  the  trial  of  issues  of 
fact,  was,  several  years  ago,  in  New  York,  abolished 
by  law,  as  useless  and  expensive :  and  the  practice  of 
the  supreme  court  of  the  state  (in  cases  not  otherwise 
provided  for),  having  since  been  adopted  by  rule  in 
each  of  the  national  courts  in  the  state,  it  would  seem 
to  be  no  longer  necessary  to  make  up  an  issue  roll  in 
them.  The  nisi  prim  record,  or,  as  it  was  in  later 
years  called  in  New  York,  the  circuit  roll,  is  not, 
strictly  speaking,  applicable  to  the  courts  of  the 
United  States  in  which  all  trials  are  at  bar*  But  it 
is  convenient  and  useful  for  the  court  to  be  furnished 
at  the  trial  with  copies  of  the  pleadings  in  their  proper 
order;  and  perhaps  the  spirit  of  the  rules  of  the 
national  courts  in  New  York,  adopting  the  practice 
of  the  supreme  court  of  the  state,  requires  it  to  be 
done.  When  there  is  an  issue  upon  demurrer  to  be 
argued,  it  is  incumbent  on  the  party  demurring  to 
make  up  the  demurrer  book,  and  furnish  copies  to  the 

judges. 

6.  Judgment  as  in  case  of  nonsuit.    • 

The  practice  under  this  head  of  the  national  courts 
for  each  of  the  districts  of  New  York,  is  regulated  by 
their  rules.  The  rule  of  the  circuit  court  of  the 
southern  district  is  as  follows:  "Motion  for  judgment 
that  the  suit  be  dismissed  for  not  going  to  trial,  may 
be  made  after  the  discharge  of  the  jury,  in  the  same 
term  for  which  notice  of  trial  was  given,  or  at  the 
next  term;  and  the  plaintiff  shall  not  be  permitted  to 
stipulate  to  try  the  cause  at  the  next  term,  unless 
upon  sufficient  excuse,  to  be  approved  by  the  court,  for 
not  having  proceeded  to  trial ;  and  if  the  costs  ordered 
to  be  paid  on  permission  to  stipulate  be  not  paid  within 
twenty  days  after  such  permission,  the  defendant  may 
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Jjf  t  service  of  notice  thereof,  and  of  a 

ding  to  be  answered;  except  the  rale 

/rrer  to  a  plea  in  abatement,  which  is 

Aays;  and  except,  also,  that  a  plea  in 

ist  be  served  in  the  northern  district,  in 

id  in  the  southern  district,  in  ten  days 

after  8t»  >.     of  the  declaration  and  rale  to  plead.1 

In  these  courts,  common  rules,  or  rules  of  course, 
are  entered  at  any  time;  pleadings  are  filed  and 
served;  dilatory  pleas  are  to  be  sworn  to;  special 
pleas  are  to  be  signed  by  counsel;  defaults  for  not 
pleading  or  answering  are  to  be  entered;  notice  of 
special  matter  may  be  given  with  the  general  issue, 
&c,  &c. 

In  the  courts  of  the  southern  district  of  New  York, 
there  is  a  rule  directing  that  "no  plea  shall  be  received 
in  any  suit,  upon  a  bond  executed  to  the  United  States 
for  payment  of  duties,  or  in  any  suit  instituted  upon 
a  bail  bqnd  taken  in  consequence  of  such  suit,  unless 
such  plea  shall  be  accompanied  by  an  affidavit  of  the 
truth  of  the  matter  in  the  said  plea  contained.91 

And  in  actions  founded  on  contract,  the  defendant 
is  required  to  annex  to  his  plea  of  the  general  issue, 
and  to  file  therewith  an  affidavit  that  he  has  a  good 
and  substantial  defense  upon  the  merits,  as  he  is 
advised  by  his  counsel  and  verily  believes,  together 
with  a  certificate  of  counsel  that  he  so  advised  the 
party;  otherwise,  such  plea  may  be  treated  as  a, 
nullity.  It  is  required,  also,  that  special  pleas  or 
demurrers  to  pleadings,  shall  be  accompanied  by  a 
certificate  of  a  counselor  of  the  court,  that  in  his 
opinion  the' special  plea  or  demurrer  is  well  founded: 
otherwise  the  plea  or  demurrer  may  be  treated  as  a 
nullity.1 

1  Appendix,  Rule  28,  D.  C,  N.  D. 
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5,  The  issue.  CHAP.  2. 

The  English  practice  of  making  up  an  issue  roll, 
or  paper  book,  preparatory  to  the  trial  of  issues  of 
fact,  was,  several  years  ago,  in  New  York,  abolished 
by  law,  as  useless  and  expensive :  and  the  practice  of 
the  supreme  court  of  the  state  (in  cases  not  otherwise 
provided  for),  having  since  been  adopted  by  rule  in 
each  of  the  national  courts  in  the  state,  it  would  seem 
to  be  no  longer  necessary  to  make  up  an  issue  roll  in 
them.  The  nisi  prius  record,  or,  as  it  was  in  later 
years  called  in  New  York,  the  circuit  roll,  is  not, 
strictly  speaking,  applicable  to  the  courts  of  the 
United  States  in  which  all  trials  are  at  bar*  But  it 
is  convenient  and  useful  for  the  court  to  be  furnished 
at  the  trial  with  copies  of  the  pleadings  in  their  proper 
order;  and  perhaps  the  spirit  of  the  rules  of  the 
national  courts  in  New  York,  adopting  the  practice 
of  the  supreme  court  of  the  state,  requires  it  to  be 
done.  When  there  is  an  issue  upon  demurrer  to  be 
argued,  it  is  incumbent  on  the  party  demurring  to 
make  up  the  demurrer  book,  and  furnish  copies  to  the 

judges. 

6.  Judgment  as  in  case  of  nonsuit.    * 

The  practice  under  this  head  of  the  national  courts 
for  each  of  the  districts  of  New  York,  is  regulated  by 
their  rules.  The  rule  of  the  circuit  court  of  the 
southern  district  is  as  follows:  "Motion  for  judgment 
that  the  suit  be  dismissed  for  not  going  to  trial,  may 
be  made  after  the  discharge  of  the  jury,  in  the  same 
term  for  which  notice  of  trial  was  given,  or  at  the 
next  term ;  and  the  plaintiff  shall  not  be  permitted  to 
stipulate  to  try  the  cause  at  the  next  term,  unless 
upon  sufficient  excuse,  to  be  approved  by  the  court,  for 
not  having  proceeded  to  trial;  and  if  the  costs  ordered 
to  be  paid  on  permission  to  stipulate  be  not  paid  within 
twenty  days  after  such  permission,  the  defendant  may 


368  Pbacxice  of  the  Circuit  and  District  Courts. 

partj.  after  demand  and  service  of  a  certified  copy  of  the 
order  to  pay  costs  and  the  taxed  bill,  on  filing  an 
affidavit  of  such  demand  and  service,  and  on  non- 
payment, enter  judgment  as  in  case  of  nonsuit,  in  the 
same  manner  as  if  no  permission  had  been  given." 

The  rules  upon  this  subject  of  the  circuit  and  dis- 
trict courts  for  the  northern  district  are  less  rigid  with 
respect  to  the  privilege  of  stipulating,  being  in  con- 
formity with  the  practice  in  this  respect  of  the  supreme 
court  of  the  state.1  It  will  be  perceived,  that  as  in 
the  courts  of  the  northern  district  the  notice  of  trial 
is  in  all  cases  a  notice  of  fourteen  days,  and  the  notice 
of  motion  a  notice  of  eight  days,  it  is  at  all  times  in  the 
power  of  the  defendant's  attorney,  by  proper  diligence, 
to  obtain  a  judgment  as  in  case  of  nonsuit  or  to  compel 
the  plaintiff  to  stipulate,  at  the  next  term  after  his 
default  in  not  noticing  his  cause  for  trial* 

7.  Evidence. 

This  is  an  important  title,  and  requires  to  be  treated 
somewhat  at  length:  for  though  it  is  not  compatible 
with  the  design  of  this  work  to  discuss  at  large  all 
kinds  of  legal  evidence,  much  less  to  enter  into  an 
extended  dissertation  upon  the  general  rules  of  evi- 
dence, the  constitution  and  laws  of  the  United  States 
contain,  as  will  be  seen,  several  important  provisions 
relative  to  the  subject,  demanding  particular  notice. 
These,  together  with  the  judicial  decisions  to  which 
they  have  given  rise,  will  therefore  be  stated ;  though 
from  the  nature  of  the  case,  the  manner  of  doing  it 
must  necessarily  be  desultory. 

'Roles  62,  63,  D.C. 
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Of  the  mode  of  authenticating  the  legislative  acts,  judicial  CHAP.  2. 
and  other  records  of  the  several  states,  and  the  effect  thereof 
as  evidence. 

The  governments  of  the  different  states  being  sev- 
erally independent,  and  sub  modo,  foreign,  with  respect 
to  each  other,  it  was  deemed  necessary  by  the  framers 
of  the  constitution  of  the  United  States  to  provide 
against  the  inconveniences  likely  to  result  in  judicial 
proceedings  from  this  relation. 

By  section  one,  of  the  fourth  article  of  the  consti- 
tution, it  is  accordingly  declared  that  "Full  faith  and 
credit  shall  be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  state. 
And  congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  acts,  records,  and  judicial  pro- 
ceedings  shall  be  proved,  and  the  effect  thereof." 

In  pursuance  of  this  authority,  congress,  by  the  act 
of  May  26, 1790,1  enacted : 

"  That  the  acts  of  the  legislature  of  the  several  states  shall 
be  authenticated  by  having  the  seal  of  their  respective  states 
affixed  thereto :  that  the  records  and  judicial  proceedings  of 
the  courts  of  any  state  shall  be  proved  or  admitted,  in  any 
other  court  within  the  United  States,  by  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a  seal, 
together  with  a  certificate  of  the  judge,  chief  justice,  or  pre- 
siding magistrate,  as  the  case  may  be,  that  the  said  attestation 
is  in  due  form.  And  the  said  records  and  judicial  proceedings, 
authenticated  as  aforesaid,  shall  have  such  faith  and  credit 
given  to  them  in  every  court  within  the  United  States,  as  they 
have,  by  law  or  usage,  in  the  courts  of  the  states  from  whence 
the  said  records  are,  or  shall  be  taken." 

By  a  supplemental  act  of  March  27,  1804,1  it  is 
further  enacted : 

Section  1.  "That  from  and  after  the  passage  of  this  act, 
all  records  and  exemplifications  of  office  books,  which  are  or 

1  Ch.  11 :  1  Stat,  at  Large,  p.  122. 
'  Ch.  56 :  2  Stat  at  Large,  p.  298. 
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PART  2.  may  be  kept  in  any  public  office  of  any  state,  not  appertaining 
to  a  court,  shall  be  proved  or  admitted  in  any  other  court  or 
office  in  any  other  state,  by  the  attestation  of  the  keeper  of 
the  said  records  or  books,  and  the  seal  of  his  office  thereto 
annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the 
presiding  justice  of  the  court  of  the  county  or  district,  as  the 
case  may  be,  in  which  such  office  is  or  may  be  kept ;  or  of  the 
governor,  the  secretary  of  state,  the  chancellor  or  keeper  of 
the  great  seal  of  the  state,  that  the  said  attestation  is  in  due 
form,  and  by  the  proper  officer ;  and  the  said  certificate,  if 
given  by  the  presiding  justice  of  a  court,  shall  be  further 
authenticated  by  the  clerk  or  prothonotary  of  the  said  court, 
who  shall  certify,  under  his  hand  and  the  seal  of  his  office, 
that  the  said  presiding  justice  is  duly  commissioned  and 
qualified ;  or  if  the  said  certificate  be  given  by  the  governor, 
the  secretary  of  state,  the  chancellor  or  keeper  of  the  great 
seal,  it  shall  be  under  the  great  seal  of  the  stafe  in  which  the 
said  certificate  is  made.  And  the  said  records  and  exemplifi- 
cations, authenticated  as  aforesaid,  shall  have  such  faith  and 
credit  given  to  them  in  every  court  and  office  within  the 
United  States,  as  they  have  by  law  or  usage  in  the  courts  or 
offices  of  the  state  from  whence  the  same  are  or  shall  be 
taken-" 

Section  2.  "That,  all  the  provisions  of  this  act,  and  the  act 
to  which  this  is  a  supplement,  shall  apply,  as  well  to  the  pub- 
lic acts,  records,  office  books,  judicial  proceedings,  courts,  and 
offices  of  the  respective  territories  of  the  United  States,  and 
countries  subject  to  the  jurisdiction  of  the  United  States,  as 
to  the  public  acts,  records,  office  books,  judicial  proceedings, 
courts  and  offices,  of  the  several  states." 

With  respect  to  the  legislative  acts  of  the  several 
states,  it  has  been  held,  that  the  great  seal  of  the 
state  alone,  affixed  to  copies  thereof,  without  the  at- 
testation of  any  officer,  is  a  sufficient  authentication ; 
this  being  all  that  the  act  in  terms  requires ;  the  seal 
being  in  fact  the  highest  test  of  authenticity;  and 
the  legal  presumption  being,  in  the  absence  of  proof 
to  the  contrary,  that  it  was  affixed  by  the  officer 
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having  the  custody  thereof,  and  possessing  competent  CHAP- 2- 
authority  to  do  the  act.  4  Dall.,  412;  11  Wheat.,  392; 
see  also  Peters's  0» 0.  Eep.,  352. 

The  records  and  judicial  proceedings  of  the  courts  of 
the  states  are  to  be  verified  in  strict  conformity  with 
the  provisions  of  the  a«t  above  cited.  They  must  be 
attested  by  the  clerks,  under  the  seal  of  the  court, 
and  the  judge,  chief  justice  or  presiding  magistrate 
must  certify  that  such  attestation  is  in  due  form.  A 
certificate  from  the  presiding  judge,  that  the  person 
whose  name  is  signed  to  the  attestation  is  clerk  of 
the  court,  and  that  the  signature  is  his  proper  hand- 
writing, without  stating  that  the  attestation  is  in  due 
form,  is  therefore  insufficient.  9  Cranch,  122 ;  Peters's 
0.  0.  Eep.,  352.  The  phrase  "due  form"  in  the  acts 
of  congress,  means  the  form  of  attestation  used  in 
the  state  from  which  the  record  comes,  and  the  ceV- 
tiflcate  of  the  presiding  judge  of  the  court  being  the 
evidence  prescribed  by  law,  that  this  form  has  been 
observed,  is  at  once  indispensable  and  conclusive, 
lb.,  and  7  Cranch,  408. 

But  the  question,  by  far  the  most  important  and 
difficult  which  has  arisen  under  these  provisions,  is 
as  to  the  force  and  effect  of  judgments  rendered  in  one 
state,  in  the  courts  of  other  states.  The  great  question 
for  decision  was,  whether  a  judgment  rendered  in 
one  state,  was  to  be  regarded  in  the  courts  of  other 
states  as  a  foreign  judgment,  and  so  inconclusive 
between  the  parties;  or  as  a  domestic  judgment,  and 
consequently  conclusive  upon  their  rights.  The 
question,  after  much  discussion  and  contrariety  of 
opinion,  has,  however,  long  since  been  definitively 
settled.  The  constitution,  in  conformity  with  a  prin- 
ciple of  the  common  law  founded  in  comity,  secures 
the  admissibility  of  such  records  as  evidence,  but 
leaves  it  to  congress  to  prescribe,  first,  the  tests  of 
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parts,  their  genuineness,  and  second,  their  legal  effect  as 
evidence.  Congress  have  exercised  this  power;  and, 
in  regard  to  the  latter  branch  of  it,  have  made  the 
authenticated  exemplification  of  a  record  out  of  its 
proper  state,  equivalent  to  the  record  in  its  proper 
state.  It  is  therefore  evidence  of  the  highest  nature, 
viz. :  record  evidence,  and  not  to  be  contradicted  but 
by  a  plea  of  nul  tiel  record.  Not  that  a  record  thus 
authenticated  is  held  to  be  absolutely,  and  under  all 
circumstances,  conclusive;  so  as  in  all  cases  neces- 
sarily to  preclude  every  other  plea;  for  this  would 
be  to  give  it  an  efficacy  superior  to  what  the  original 
would  possess  where  the  judgment  was  pronounced. 
But  the  principle  established  is,  that  the  record  of  a 
judgment  of  a  state  court,  duly  authenticated,  shall 
have  the  same  credit,  validity  and  effect,  in  the  courts 
of  every  other  state,  that  it  has  in  the  courts  of  the 
state  where  it  was  rendered.  The  proper  inquiry, 
therefore,  in  every  case  is,  what  would  be  the  effect 
of  the  record  in  that  state?1    Mills  v.  J>uryee9  7 

*To  this  principle  an  important  exception  has,  however,  been  asserted 
by  the  supreme  court  of  the  United  States.  The  question  arose,  how- 
ever, upon  a  statute  of  the  State  of  New  York,  which  was  understood  by 
the  court  to  be  peculiar  to  that  state.  The  decision  is,  therefore,  limited 
in  its  operation  to  the  judgments  of  the  courts  of  New  York.  The  above 
mentioned  statute  authorizes  a  judgment  against  several  joint  debtors 
against  whom  process  has  been  issued,  and  an  execution  against  their 
Joint  property,  although  the  process  may  have  been  served  only  on  one 
of  them :  and  the  courts  of  New  York,  in  giving  a  construction  to  this 
enactment,  have  held  that  in  a  suit  on  such  a  judgment,  it  is  to  be  deemed 
valid,  and  obligatory  upon  an  absent  defendant,  as  prima  facie  evidence 
of  his  indebtedness  to  the  plaintiff.  A  New  York  firm  having  in  virtue 
of  this  act,  reoovered  a  judgment  in  a  court  of  that  state,  against  two 
defendants,  who  were  oitizens  of  Louisiana,  one  of  whom  only  was  served 
with  process,  a  suit  on  this  judgment  was  prosecuted  in  the  circuit  court 
of  the  United  States  for  the  district  of  Louisiana,  against  the  other 
defendant;  and  the  court,  in  accordance  with  what  it  deemed  the  sound 
construction  of  the  aot  of  congress  of  May  26, 1790,  gave  judgment  for 
the  plaintiffs  upon  the  production  of  the  record  of  the  New  York  judg- 
ment without  further  proof.    On  a  writ  of  error,  to  reverse  this  judgment, 
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Cranch,  481;  Hampton  v.  M'Connel,  3  Wheat,,  234-  CHAP  *• 

MayJiew  v.  Thatclier,  6  Wheat.,  129 ;  Hopkins  v.  Lee, 
ib.,  109 ;  Armstrong  v.  Carson,  2  Dall.,  302 ;  Green  v. 
Sarmiento,  3  Wash.  0.  0.,  17 ;  Borden  v.  .FiteA,  15 
Johns.  Kep.,  121 ;  Shumivay  v.  Stilman,  4  Oowen,  292. 

The  constitutional  provision  in  question  is  not, 
however,  to  be  understood  as  imposing  any  restric- 
tion upon  the  power  of  the  states  to  legislate  upon 
the  remedy  in  suits  on  the  judgments  of  other  states 
except  so  far  as  the  merits  of  the  original  suit  are 
concerned.  The  judgment  is  to  be  regarded  as  a 
debt  of  record,  not  examinable  on  the  merits ;  but  in 
other  respects  it  is  subject  to  the  lex  fori.  And 
therefore,  in  an  action  instituted  in  one  state  on  a 
judgment  obtained  in  another,  a  statute  of  limitations 
to  suits  on  judgments  of  the  former  state  may  be 
pleaded.  M'lflmoyle  v.  Cohen,  13  Peters,  312. 

Eelative  to  "office  hooks — not  appertaining  to  a 
court"  no  decisions  deserving  notice  appear  to  have 
been  made.  The  manner  in  which  these  are  to  be 
proved,  is  very  plainly  prescribed  by  the  act,  and 
they  are,  like  the  records  of  judicial  proceedings,  to 
have  "such  faith  and  credit  given  to  them  in  every 
court  and  office  within  the  United  States,  as  they 
have  by  law  or  usage,  in  the  court  or  offices  of  the 
state  from  whence  the  same  are  or  shall  be  taken.'9 

the  act  of  congress  above  mentioned  waa  held  not  to  embrace  a  judgment 
of  this  description.  Judgments  obtained  without  notice  to  the  defend- 
ant in  the  courts  of  one  nation  are  uniformly  disregarded  by  the  judicial 
tribunals  of  other  nations :  such  was  the  rule  among  the  several  states 
of  the  Union,  at  the  time  the  act  of  congress  was  passed ;  and  the  oourt 
were  of  opinion  that  there  was  nothing  in  the  language  of  the  act  so 
clearly  indicative  of  an  intent  to  change  it,  as  to  warrant  a  construction 
to  that  effect;  a  construction  whioh,  in  the  opinion  of  the  oourt  was  likely 
to  lead  to  great  injustice.  jPJrcy  v.  Ketchum  $t  ah  (11  Howard  R ,  165). 
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part  2.  Public  documents,  books,  records  and  papers  in  the  offices  of 
the  heads  of  departments,  attorney  general  and  solicitor  of 
the  treasury. 

At  the  first  session  of  congress  an  act  was  passed 
establishing  the  department  of  state,  requiring  the 
secretary  to  cause  a  seal  of  his  office  to  be  made,  and 
ordaining  th^t  all  copies  of  records  and  papers  in  his 
office  authenticated  under  its  seal,  should  be  evidence 
equally  as  the  original  record  or  paper.1 

In  1823  it  was  made  the  duty  of  the  secretary  of 
the  treasury,  upon  the  application  of  any  person 
claiming  to  be  interested  in  or  entitled  to  land,  under 
a  grant  or  patent  from  the  United  States,  to  cause 
copies  of  any  papers  filed  and  remaining  in  the  trea- 
sury department  to  be  made  out  and  authenticated 
under  his  hand  and  seal,  and  such  copies  so  authen- 
ticated were  declared  to  be  evidence  equally  as  the 
original  papers. 

In  1849  (the  early  act,  to  be  mentioned  presently 
providing  for  documentary  evidence  from  the  treasury 
department  in  suits  against  public  debtors,  having  in 
the  meantime  been  passed),  the  provisions  of  the  act 
above  recited  relative  to  the  state  department  were 
extended  to  the  war,  navy,  treasury  and  post  office 
departments,  and  to  the  offices  of  the  attorney-general 
and  solicitor  of  the  treasury. 

These  officers  are  required  to  provide  a  seal  for 
their  respective  offices,  and  the  act  ordains  that  "all 
books,  papers,  documents  and  records"  in  these  de- 
partments and  offices  "may  be  copied  and  certified 
under  seal  in  the  same  manner  as  those  in  the  state 
department  may  now  by  law  be,  and  with  same  force 
and  effect"* 

1  Aot  of  Sept.  15, 1759,  ch.  14,  g  5 :  1  Stat,  at  Large,  p.  60. 

•  Aot  of  Februarj  22, 1849,  ch.  61,  §§  2,  3 :  9  Stat  at  Large,  p.  346. 
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The  department  of  the  interior  having,  during  the  chap.  2. 
same  session,  been  created,  the  same  provisions  were 
subsequently  extended  to  that  also.1 

Xatesy  <fcc,  cfcc,  or  other  public  documents  of  foreign  govern- 
ments relating  to  the  title  of  lands  claimed  by  or  under  the 
United  States. 

By  the  first  section  of  the  act  of  February  22, 
1849,  ch.  61,  *  as  amended  by  an  act  passed  a  few 
days  afterwards,  it  is  enacted. 

"  That  it  may  and  shall  be  lawful  for  the  keepers  or  persons 
having  the  custddy  of  the  laws,  judgments,  orders,  decrees, 
journals,  correspondence,  or  other  public  documents  of  any 
foreign  government  or  its  agents,  relating  to  the  title  to  lands 
claimed  by  or  under  the  United  States,  on  the  application  of 
the  head  of  one  of  the  department^,'  the  solicitor  of  the  trea- 
sury, or  the  commissioner  of  the  general  land  office,  to  authen- 
ticate the  same  under  his  hand  and  seal,  and  certify  the  same 
to  be  correct  and  true  copies  of  such  laws,  judgments,  orders, 
decrees,  journals,  correspondence  or  other  public  documents, 
and  when  the  same  shall  be  certified  by  an  American  minister 
or  consul  under  his  hand  and  seal  of  office,  or  by  a  judge  of 
one  of  the  United  States  courts,  under  his  hand  and  seal  to 
be  true  copies  of  the  originals,  the  same  shall  be  by  him 
sealed  up  and  returned  to  the  solicitor  of  the  treasury,  who 
shall  file  the  same  in  his  office,  and  cause  it  to  be  recorded  in 
a  book  to  be  kept  for  that  purpose.  A  copy  of  said  laws, 
judgments,  orders,  decrees,  journals,  correspondence,  or  other 
public  documents  so  filed,  or  of  the  same  so  recorded  in  said 
book,  may  be  read  in  evidence  in  all  courts  where  tLe  title  to 

1  Act  of  May  31, 1854,  oh.  60,  §  2 :  10  BLat  at  Large,  p.  297.  By  this 
section  it  is  also  enacted  that  "  in  all  oases  where  a  seal  is  necessary  by 
law  to  any  commission,  process  or  other  instrument  provided  for  by  the 
laws  of  congress,  it  shall  be  lawful  to  affix  the  proper  seal  by  making  an 
impression  therewith  directly  on  the  paper  to  whieh  ssoh  seal  it  neees- 
sary,  which  shall  be  as  valid  m  if  made  on  wax  or  other  adhesive  sab- 
stance." 

*9  Stat  at  Large,  pp.  346,  350.  *    . 

•  The  language  of  the  act,  (ofcrtovsry  a  mistake,)  is, "  of  one  of  the  head 
of  one  of  the 
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PAST  2.    i^a  claimed  by  or  under  the  United  States  may  come  in 
question,  equally  with  the  originals  thereof." 

Certificates  of  congressional  proceedings. 

By  another  act,  certificates  of  the  proceedings  of 
the  two  houses  of  congress  are  made  evidence  in  the 
national  courts.  The  enactment  for  this  purpose  is 
brief,  and  is  as  follows:  "That  extracts  from  the 
journals  of  the  senate,  or  of  the  house  of  representar 
tives,  and  of  the  executive  journal  of  the  senate,  when 
the  injunction  of  secrecy  is  removed,  duly  certified  by 
the  secretary  of  the  senate,  or  clerk  of  the  house  of 
representatives,  shall  be  admitted  as  evidence  in  the 
several  courts  of  the  United  States,  and  shall  have 
the  same  force  and  effect  as  the  originals  thereof 
would  have,  if  produced  in  court  and  proved.1 

Consular  certificates, 

Consuls  and  vice-consuls  of  the  United  States  are 
authorized,  in  the  ports  or  places  to  which  they  are 
severally  appointed,  to  receive  the  protests  or  decla- 
rations which  such  captains,  masters,  crews,  passen- 
gers  and  merchants,  as  are  citizens  of  the  United  States  f 
may  respectively  choose  to  make  there:  and  also  such 
as  any  foreigner  may  claim  to  make  before  them 
relative  to  the  personal  interests  of  the  citizens  of  the 
United  States;  and  the  copies  of  such  acts,  duly 
authenticated  by  them,  under  the  seal  of  their  con- 
sulates respectively,  are  evidence  in  all  courts  of  the 
United  States,  equally  as  the  originals  would  be.* 
But  the  certificates  of  consuls  are  not  evidence  except 
in  those  cases  in  which  they  are  made  so  by  the  laws 
of  the  United  States.  They  are  not,  therefore,  evi- 
dence of  foreign  laws.  2  Crancji,  X$7.  See,  also,  16 
Com.  Law  Sep.,  4Q. 

1  Act  of  Angtut  Q,  1849,  ch.  107:  0  $Ut.  fttti*ig*,  p.  -80. 
Uot  of  Aj>ril  14, 1792,  ch.  24,  §2:  1  8tet..atjA<ge,.p..25t 
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Evidence  in  suits  against  public  debtors.  CHAP.  2. 

Upon  this  subject,  the  laws  of  the  United  States 
contain  the  following  important  provisions,  viz. : 

"  That  in  every  case  of  delinquency,  where  suit  has  been, 
or  shall  be  instituted,  a  transcript  from  the  books  and  pro- 
ceedings of  the  treasury,  certified  by  the  register,  and  authen- 
ticated under  the  seal  of  the  department,  shall  be  admitted  as 
evidence,  and  the  court  trying  the  cause,  shall  be  thereupon 
authorized  to  grant  judgment  and  award  execution  accord- 
ingly. And  all  copies  of  bonds,  contracts,  or  papers,  relating 
to,  or  connected  with,  the  settlement  of  any  account  between 
the  United  States  and  an  individual,  when  certified  by  the 
register  to  be  true  copies  of  the  originals  on  file,  and  authen- 
ticated under  the  seal  of  the  department,  as  aforesaid,  may  be 
annexed  to  such  transcript,  and  shall  have  equal  validity,  and 
be  entitled  to  the  same  degree  of  credit,  which  would  be  due 
to  the  original  papers  if  produced  and  authenticated  in  court : 
Provided,  that  where  suit  is  brought  upon  a  bond  or  other 
sealed  instrument,  and  the  defendant  shall  plead  non  est 
factum,  or  upon  motion  to  the  court,  such  plea  or  motion 
being  verified  by  the  oath  or  affirmation  of  the  defendant,  it 
shall  be  lawful  for  the  court  to  take  the  same  into  considera- 
tion, and  (if  it  shall  appear  to  be  necessaiy  for  the  attainment 
of  justice)  to  require  the  production  of  the  original  bond, 
contract  or  other  paper,  specified  in  such  affidavit."  * 

The  fourth  section  of  this  act  contains  also  another 
provision  relative  to  suits  in  which  the  United  States 
are  plaintiffs,  which,  though  not  strictly  pertinent  to 
the  subject  under  consideration,  is  of  too  much  im- 
portance to  be  passed  over  without  notice.  It  is  as 
follows : 

"In  suits  between  the  United  States  and  individuals,  no 
claim  for  a  credit  shall  be  admitted  upon  trial,  but  such  as 
shall  appear  to  have  been  presented  to  the  accounting  officers 
of  the  treasury,  for  their  examination,  and  by  them  dis- 
allowed in  whole  or  in  part,  unless  it  should  be  proved, 
to  the  satisfaction  of  the  court,  that  the  defendant  is,  at  the 

*Aot  of  March  3, 1797,  oh.  20,  §  2:  1  Stat,  at  Largo,  p.  612. 
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parts,  time  of  trial,  in  possession  of  vouchers  not  before  in  his  power 
to  procure,  and  that  he  was  prevented  from  exhibiting  a  claim 
to  such  credit,  at  the  treasury,  by  absence  from  the  United 
States,  or  some  unavoidable  accident.9' l 

But  it  is  sufficient  to  show  that  the  claim  was  pre- 
sented for  allowance  at  any  time  before  the  trial.  It 
need  not  have  been  presented  before  the  commence- 
ment of  the  suit.  The  United  States  v.  Hawkins,  10 
Peters,  125.  At  the  passage  of  this  act,  and  until 
1817,  there  were  in  the  treasury  department  but  one 
comptroller  and  one  auditor.  By  an  act  of  March  3, 
of  that  year,2  several  offices  connected  with  the  war 
and  navy  departments  were  abolished,  and  one 
additional  comptroller,  and  four  additional  auditors 
were  added  to  the  officers  in  the  treasury  department. 

It  was  farther  provided,  that  in  future  all  claims 
and  demands  whatever,  by  the  United  States  or 
against  them,  and  all  accounts  whatever,  in  which 
the  United  States  are  concerned,  either  as  debtors 
or  creditors,  should  be  settled  and  adjusted  in  the 
treasury  department.  And  it  was  by  the  11th  sec- 
tion of  this  act,  also  declared,  that  "the  provision 
above  cited  of  the  act  of  1797,  directing  that  a  tran- 
script from  the  books  and  proceedings  of  the  treasury, 
certified  by  the  register,  shall  be  admitted  as  evi- 
dence, be  extended  in  regard  to  the  accounts  of  the 
war  and  navy  departments,  to  the  auditors  respec- 
tively charged  with  the  examination  of  those  ac- 
counts, and  that  certificates,  signed  by  them,  shall 
be  of  the  same  effect  as  that  directed  to  be  signed 
by  the  register."  In  order  clearly  to  understand  the 
practical  operation  of  this  provision,  it  is  necessary 
to  attend  to  the  provisions  of  the  fourth  section  of 
the  act,  prescribing  some  of  the  duties  of  the  several 

1  Act  of  March  3, 1797,  oh.  20,  g  4 :  1  Stat  at  Large,  512, 
*Ch.  45, 3  Stat,  at  Large,  p.  366. 
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auditors,  and  designating  the  descriptions  of  accounts  chap. 2- 
which  they  are  respectively  authorized  to  certify. 

It  is  declared  to  be  the  duty  of  the  first  auditor 
"to  receive  all  accounts  accruing  in  the  treasury 
department,  and,  after  examination,  to  certify  the 
balance  and  transmit  the  accounts,  with  the  vouchers 
and  certificate  to  the  first  comptroller,  for  his  de- 
cision thereon." 

The  second  auditor  "is  to  receive  all  accounts  rela- 
tive to  the  pay  and  clothing  of  the  army,  the  subsist- 
ence of  officers,  bounties  and  premiums,  military  and 
hospital  stores,  and  the  contingent  expenses  of  the 
war  department,  to  examine  the  same  and  certify 
the  balance,  and  transmit  the  accounts,  with  the 
vouchers  and  certificate,  to  the  second  comptroller, 
for  his  decision  thereon. 

The  third  auditor  is  in  like  manner  to  receive, 
certify  and  transmit  "all  accounts  relative  to  the 
subsistence  of  the  army,  the  quartermaster's  depart- 
ment, and  generally,  all  accounts  of  the  war  depart- 
ment, other  than  those  provided  for." 

The  fourth  auditor  is  in  like  manner  to  receive, 
certify  and  transmit  "all  accounts  accruing  in  the 
navy  department,  or  relative  thereto." 

The  fifth  auditor  is  "to  receive  all  accounts  accru- 
ing in,  or  relative  to,  the  department  of  state,  the 
general  post  office,  and  those  arising  out  of  Indian 
affairs,  and  examine  the  same,  and  thereafter  certify 
the  balance,  and  transmit  the  accounts,  with  the 
.  vouchers  and  certificate,  to  the  first  comptroUer,  for 
his  decision  thereon." 

But  an  act  "to  change  the  organization  of  the  post 
office  department,  &c,"  passed  July  2,  1836,  section 
8,1  provides  for  the  appointment  of  a  new  officer,  to 

1 9  SUt,  at  Large,  p.  462. 
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PART2.  ke  called  the  auditor  of  the  post  office  department;  and 
by  the  15th  section  of  this  act  it  is  enacted  "that 
copies  of  the  quarterly  returns  of  post  masters,  and 
of  any  papers  pertaining  to  accounts  in  the  office 
of  the  auditor  of  the  post  office  department,  certified 
by  him,  under  his  seal  of  office,  shall  be  admitted  as 
evidence  in  the  courts  of  the  United  States ;  and  in 
every  case  of  delinquency  of  any  post  master  or  con- 
tractor, in  which  suit  may  be  brought,  the  said  audi- 
tor shall  forward  to  the  attorney  of  the  United  States 
certified  copies  of  all  papers  in  his  office  tending  to 
sustain  the  claim ;  and  in  every  such  case  a  statement 
of  the  account,  certified  as  aforesaid,  shall  be  admit- 
ted as  evidence,  and  the  court  trying  the  cause  shall 
be  thereupon  authorized  to  give  judgment  and  award 
execution,  subject  to  the  provisions  of  the  thirty- 
eighth  section  of  the  act  to  reduce  into  one  the 
several  acts  establishing  and  regulating  the  post 
office  department,  approved  March  third,  eighteen 
hundred  and  twenty-five." 

This  section  also  contains  a  provision  of  the  same 
nature  as  that  contained  in  the  fourth  section  of  the 
act  of  1797,  just  above  cited,  viz.,  that  "no  claim  for 
a  credit  shall  be  allowed  on  the  trial  but  such  as 
shall  have  been  presented  to  the  said  auditor,  and  by 
him  disallowed  in  whole  or  in  part,  unless  it  shall  be 
proved  to  the  court  that  the  defendant  is,  at  the  time 
of  the  trial,  in  possession  of  vouchers  not  before  in 
his  power  to  procure,  and  that  he  was  prevented  from 
exhibiting  to  the  auditor  a  claim  for  such  credit,  by 
some  unavoidable  accident." 

The  foregoing  enactments  relative  to  the  use  of 
treasury  transcripts  have  given  rise  to  several  impor- 
tant judicial  decisions,  from  which  the  following  rules 
may  be  deduced: 
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1.  That  these  transcripts  are  evidence  only  of  such  CHAP- 2- 
transactions  as  are  shown  by  the  books  of  the  trea- 
sury department,  and  of  which  the  officers  of  that 
department  have  official  knowledge.  Thus,  they  are 
evidence  of  advances  of  money  made  directly  to  the 
defendant,  through  the  ordinary  official  channels, 
but  not  of  the  receipt  of  moneys  by  him  from  the 
hands  of  another  disbursing  officer.  The  United 
States  v.  Buford,  3  Peters,  12.  Nor,  of  a  payment 
made  a,t  the  treasury  to  another  person  on  the  order 
or  bill  of  exchange  of  the  defendant.  United  States 
v.  Jones,  8  Peters,  375.  Nor,  of  a  payment  to  the 
agent  of  the  defendant  under  a  power  of  attorney  to 
receive  the  money.  The  United  States  v.  Jonfs,  id., 
387.  The  officers  of  the  treasury  could  have  no 
official  knowledge  that  the  defendant  ever  gave  the 
order,  bill  of  exchange,  or  power  of  attorney:  they 
might  have  been  forgeries ;  and  to  make  the  transcript 
evidence  in  such  cases,  there  should  be  annexed  to  it 
a  copy,  certified  under  the  second  section  of  the  act 
of  1797  above  quoted,  of  the  instrument  in  virtue  of 
which  the  money  was  drawn. 

To  a  copy  thus  certified  and  annexed,  the  court 
would  be  bound  to  give  the  same  effect  that  the 
original,  if  produced  would  have.  But  the  defendant 
would  be  at  liberty  to  impeach  the  evidence,  and, 
under  peculiar  circumstances  of  alleged  fraud,  the 
court  might  require  the  production  of  the  original 
instrument,  and  enforce  its  order  by  a  continuance  of 
the  cause  from  time  to  time  till  the  original  should 
be  produced. 

2.  That  the  defendant  is  entitled  to  the  credits 
given  to  him  in  the  certified  account;  and  by  claim- 
ing those  credits  he  does  not  waive,  or  in  any  degree 
impair  his  right  to  object  to  the  insufficiency  of  the 
evidence  furnished  by  the  transcript  of  the  items  of 
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PART2.  debit.  He  is  entitled  to  the  full  benefit  of  the  deci- 
sion of  the  treasury  officers  on  his  vouchers  without 
reference  to  the  charges  against  him.  The  counsel 
for  the  United  States,,  having  produced  a  treasury 
account,  has  no  power  to  limit  its  effect  injuriously  to 
the  defendant,  by  offering  to  use  it  for  a  limited  ptu^ 
pose ;  nor  can  he  withdraw  it  altogether  without  the 
assent  of  the  defendant,  except  by  an  abandonment 
of  the  suit. 

3.  In  every  treasury  account  on  which  suit  is 
brought,  the  law  requires  the  credits  to  be  stated  as 
well  as  the  debits. 

4.  In  making  a  "  transcript  from  the  books,  and 
proceedings  of  the  treasury,"  evidence,  the  law  does 
not  mean  the  statement  of  an  account  in  gross,  but 
a  statement  of  the  items,  both  of  debits  and  credits, 
as  they  were  acted  upon  by  the  accounting  officers 
of  the  treasury  department. 

Such'  a  statement  is  indispensable,  on  the  one 
hand,  to  enable  the  defendant  to  object  to  what  he 
deems  improper  charges  against  him,  and,  on  the 
other  hand,  to  give  proper  effect  to  the  provision 
that  the  defendant  shall  be  allowed  no  credit  on 
vouchers  which  have  not  been  rejected  by  the  trea- 
sury officers,  unless  he  can  show«that  it  was  out  of 
his  power  to  present  them  for  allowance.  The  fol- 
lowing charge  in  a  treasury  transcript  was,  therefore, 
held  to  be  inadmissible  as  evidence,  "  1818,  June  22. 
To  account  transferred  from  the  books  of  the  second 
auditor  for  this  sum,  standing  to  his  debit,  under  said 
contract,  on  the  books  of  the  second  auditor  trans- 
ferred to  his  debit  on  those  of  this  office,  $45,000." 

But  the  transcript  need  not  contain  the  particular 
items  in  each  quarterly  return ;  and,  in  a  suit  against 
a  collector  of  customs,  it  is  sufficient  if  the  transcript 
states  the  aggregate  amount  of  bonds  and  duties 
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accruing  within  the  quarter,  and  refers  to  an  abstract  CHAF- *- 
containing  the  particular  items.  The  United  States  v. 
Hoyt,  8  Peters,  375;  Soyt  v.  The  United  States,  10 
Howard,  109. 

Process  to  obtain  the  attendance  of  tvitnesses.']  The 
usual  process  to  compel  the  attendance  of  witnesses 
in  court,  is  the  writ  of  subpoena;  or,  if  the  party 
have  in  his  possession  any  written  instrument,  &c, 
which  it  is  desired  to  have  in  evidence,  a  subpoena 
duces  tecum.  Without  any  legislative  provision  upon  • 
the  subject,  it  is  obvious  that  this  writ  would  be  inef- 
ficacious beyond  the  limits  of  the  district  in  which  it 
might  be  issued.  The  judicial  act  is  silent  on  this 
subject,  but  by  the  act  of  March  2,  1793,1  this  writ 
may  run  to  all  places  not  more  than  one  hundred 
miles  distant  from  the  place  of  holding  the  court  at 
which  the  attendance  of  the  witness  is  required,  al- 
though without  the  district. 

If  the  witness  is  in  custody,  he  may  be  brought 
into  court  to  testify,  by  habeas  carpus  ad  testificandum; 
this  being  one  of  the  purposes  for  which  the  courts 
of  the  United  States  are  expressly  authorized,  as  we 
have  seen,  to  issue  the  writ  of  habeas  corpus. 

In  England,2  and  in  New  York,3  this  writ  may  be 
obtained  upon  application  to  a  judge  at  chambers, 
as  well  as  upon  motion  in  open  court ;  a  privilege  of 
considerable  importance  to  suitors,  inasmuch  as  with- 
out it  they  would  sometimes  be  unable  to  secure  the 
presence  of  witnesses  in  season  to  testify.  But 
though  the  judges  of  the  United  States  are,  gener- 
ally, authorized  to  issue  the  writ  of  habeas  corpus,  to 
inquire  into  the  cause  of  commitment,  it  seems  ques- 
tionable at  least,  whether  the  authority  to  issue  the 
frit  of  habeas  corpus  ad  testificandum,  is  not  limited 

1  Ch.  22,  §  6 :  1  Stat,  at  Large,  p.  333. 

•  1  Archb.  Practice,  151.  •  2  N.  Y.  Revised  Statutes,  559. 
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PAST  2*  to  the  courts ,  in  session.  The  authority  to  issue  this 
latter  writ  is  understood  not  to  be  restricted  to  cases 
in  which  the  party  whose  evidence  is  desired  is  held 
in  custody  under  the  authority  of  the  United  States, 
but  that  it  extends  to  those  also  in  which  he  is  held 
under  the  authority  of  a  state.  The  application  for 
this  writ  ought  to  be  upon  affidavit,  stating  the 
materiality  of  the  witness,  as  the  party  is  advised  by 
his  counsel  and  believes,  but  does  not  require  a  pre- 
vious notice  to  the  opposite  party. 

In  determining  the  fees  which  a  sheriff  ought  to 
receive  for  bringing  up  a  person  to  testify,  the  courts 
of  the  United  States  would  doubtless  have  recourse 
to  the  laws  of  the  state  in  which  the  service  was  per- 
formed. 

Penalty  of  not  obeying  the  subpoena.]  A  person,  who, 
after  being  regularly  served  with  a  subpoena,  refuses 
or  neglects  to  attend  the  trial,  may  be  proceeded 
against  by  attachment.  It  is  presumed  also  that  an 
action  on  the  case  may  be  maintained  against  him. 
In  England  and  New  York,  in  addition  to  these 
remedies  there  is  also  an  action  given  by  statute,  in 
which  the  damages  sustained,  together  with  a  penalty, 
may  be  recovered.  But  the  acts  of  Congress  are 
silent  upon  the  subject. 

Before  an  attachment  will  be  granted  against  a 
witness  for  not  attending  a  trial,  it  must  appear  that 
a  subpoena  was  personally  served  upon  him  a  reason- 
able time  before  the  trial,  and  that  the  fees  allowed 
by  law  were  paid  or  tendered  to  him.  In  England 
an  attachment  for  non-attendance  as  a  witness  will 
not,  it  seems,  be  granted,  unless  the  motion  therefor 
"be  brought  forward  as  soon  as  possible."  (Tidd's 
Practice,  738.)  Nor  is  it  the  practice  in  the  courts  of 
that  country  to  grant  an  attachment  in  the  first 
instance;  but  only  a  rule  nisi.    See  cases  cited,  1 
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Archb.  Practice,  152;  particularly  5  Taunt,  260,  and  chars. 
6  Taunt.,  9.  These  cases  also  show  the  great  caution 
observed  in  the  English  courts  in  the  exercise  of  this 
extraordinary  jurisdiction.  "It  must  be  a  perfectly 
clear  case,"  say  the  court  in  6  Taunt.,  9,  "to  call  for 
an  attachment."  And  it  would  seem  that  it  will  not 
be  granted  when  the  witness  has  even  a  plausible 
excuse.  The  rule  in  New  York  also  formerly  was, 
in  ordinary  cases  of  disobedience  of  a  subpoena,  to 
grant  only  a  rule  to  show  cause,  in  the  first  instance. 
2  Games9  Sep.,  92.  But  if  it  is  shown  that  the  wit- 
ness is  guilty  of  willful  contempt,  as  where  at  the 
time  of  the  service  of  the  subpoena,  he  positively 
refuses  to  attend,  the  rule  is  peremptory  for  an 
attachment.  2  Johns.  Gas.,  109.  In  Pennsylvania, 
it  seems,  the  practice  is  to  grant  the  attachment  in 
the  first  instance,  merely  upon  proof  of  due  service 
of  the  subpoena,  and  of  the  non-attendance  of  the 
witness.  2  Dallas,  333 ;  id.,  .335.  And  such  I  under- 
stand is  the  present  practice  of  the  courts  of  New 
York. 

In  a  case  pending  several  years  ago  in  the  circuit 
court  of  the  United  States  for  the  northern  district 
of  New  York,  an  application  on  behalf  of  the  plain- 
tiff for  an  attachment,  founded  on  an  affidavit  merely 
stating  the  service  of  the  subpoena,  and  the  non- 
attendance  of  the  witness,  was  denied.  But  on  a 
renewal  of  the  motion  upon  a  supplemental  affidavit, 
showing  that  a  large  sum  was  claimed  in  the  action; 
that  the  witness  was  the  defendant's  son,  and  had 
charge  of  his  business  out  of  which  the  suit  arose; 
and  that  he  was  in  good  health  when  the  subpoena 
was  served,  only  a  few  days  before  the  application, 
an  attachment  was  granted. 

Witnesses9  fees.']  In  courts  of  the  United  States, 

witnesses  are  entitled  to  the  sum  of  one  dollar  and 

49 
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PAET2.  fifty  cents  for  each  day's  attendance  at  the  court;  to 
the  further  sum  of  five  cents  per  mile,  for  traveling 
from  their  place  of  abode  to  the  place  where  the  court 
is  holden,  and  to  the  like  allowance  for  returning.1 
The  sum,  therefore,  which  it  is  necessary  to  tender 
upon  serving  a  subpoena,  is  one  dollar  and  fifty  cents 
for  one  day's  attendance,  and  ten  cents  for  each  mile 
of  the  distance  between  the  residence  of  the  witness 
and  the  place  where  the  court  is  to  be  held. 
Witnesses  whose  attendance  at  any  court,  in  behalf 

of  the  United  States,  must  be  subpc&naed  to  attend 
and  testify  generally  in  their  behalf,  and  not  depart 
the  court  without  leave  of  the  court  or  district  attor- 
ney; and  they  are  to  appear  before  the  court  or 
grand  jury,  or  both,  as  required  by  the  court  or  dis- 
trict attorney.* 

Witnesses  subpoenaed  in  more  than  one  suit  be- 
tween the  same  parties  are  entitled  to  but  one  travel 
fee,  and*  one  per  diem  compensation,  to  be  taxed  in 
the  first  cause  disposed  of,  and  in  the  other  causes 
in  succession  for  further  attendance. 

Other  modes  of  obtaining  testimony. 

In  England  the  process  of  subpoena  furnishes  the 
oitfy  direct  means  possessed  by  the  courts  of  law, 
of  obtaining  the  testimony  of  witnesses,  except  in 
suits  commenced  in  any  of  the  courts  at  Westmin- 
ster, for  a  cause  of  action  which  arose  in  India;  in 
which  case  these  courts  axe  authorized  by  statute 
(13  Geo.  HI),  to  "award  a  writ  in  the  nature  of  a 
mandamus  or  commission,  for  the  examination  of 
witnesses  in  that  country."  1  Archb.  Practice,  154. 
A  practice,  however,  prevails  in  England,  when  a 
witness  is  going  abroad,  or  is  so  ill  that  it  is  not 

1  Act  of  February  26, 1853,  oh.  80.    See  Appendix. 
*  Act  of  February  .16, 1853,  §  3:  Appendix. 
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likely  he  will  be  able  to  attend  the  trial,  of  applying  char^ 
to  the  court  in  term  for  a  role,  or  to  a  judge  at 
chambers  in  vacation  for  a  summons,  to  show  cause 
why  the  witness  should  not  be  examined  upon  inter* 
rogatories;  or,  if  it  is  impossible  to  bring  the  witness 
to  the  judge's  chambers  to  be  examined,  as  if  he  is 
too  ill,  or  out  of  the  country,  or  the  like,  the  motion 
is  to  show  cause  why  he  should  not  be  examined 
upon  interrogatories  before  certain  commissioners,  to 
be  appointed  and  approved  of  by  the  parties.  A  copy 
of  the  rule  or  summons  thus  obtained  is  served  upon 
the  attorney;  but  if,  at  the  time  of  showing  cause* 
the  opposite  party  does  not  consent,  there  is  an  end 
of  the  proceeding;  the  court  having  no  direct  means 
of  compelling  him.  1  Archb.  Practice,  153,  164.  It 
may  be  proper  to  remind  the  student,  also,  that  the 
court  of  chancery  in  England,  has  power  in  certain 
cases,  upon  a  bill  filed  for  that  purpose,  to  order  tes- 
timony to  be  taken  in  perpetuam  rei  memoriam.  1 
Maddock's  Chancery,  152,  et  seq. 

But  by  the  laws  of  the  United  States,  this  impor- 
tant subject,  as  will  be  seen,  is  more  amply  provided 
for  by  authorizing  the  taking  of 

Depositions  de  bene  esse. 
The  judicial  act  of  1789  ordains  that: 

u  When  the  testimony  of  any  person  shall  be  necessary  is 
any  civil  cause  depending  in  any  district  in  any  court  of  the 
United  States,  who  shall  live  at  a  greater  distance  from  the 
place  of  trial  than  one  hundred  miles,  or  is  bound  on  a  voy- 
age to  sea,  or  is  about  to  go  out  of  the  United  States,  or  out 
of  such  district,  and  to  a  greater  distance  from  the  place  of 
trial  than  as  aforesaid,  before  the  time  of  trial,  or  is  ancient, 
or  very  infirm,  the  deposition  of  every  such  person  may  be 
taken  de  bene  esse,  before  any  justice  or  judge  of  any  of  the 
courts  of  the  United  States,  or  before  any  chancellor,  justice, 
or  judge  of  a  supreme  or  superior  oourt,  mayor,  or  chief 
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PART  2.   magistrate,  of  a  city,  or  judge  of  any  county  court  or  court 
of  common  pleas,  of  any  of  the  United  States,  not  being  of 
counsel  or  attorney  to  either  of  the  parties,  or  interested  in 
the  event  of  the  cause,  provided  that  a  notification  from  the 
magistrate  before  whom  the  deposition  is  to  be  taken  to  the 
adverse  party,  to  be  present  at  the  taking  of  the  same,  and  to 
put  interrogatories,  if  he  think  fit,  be  first  made  out  and 
served  on  the  adverse  party,  or  his  attorney,  as  either  may  be 
nearest,  if  either  is  within  one  hundred  miles  of  the  place  of 
caption,  allowing  time  for  their  attendance  after  notified,  not 
less  than  at  the  rate  of  one  day,  Sundays  exclusive,  for  every 
twenty  miles'  travel    And  every  person  deposing  as  aW 
said,  shall  be  carefully  examined  and  cautioned,  and  sworn  or 
affirmed  to  testify  the  whole  trttihj  and  shall  subscribe  the 
testimony  by  him  or  her  given,  after  the  same  shall  be  reduced 
to  writing,  which  shall  be  done  only  by  the  magistrate  taking 
the  deposition,  or  by  the  deponent  in  his  presence.    And  the 
depositions  so  taken  shall  be  retained  by  such  magistrate, 
until  he  deliver  the  same  with  his  own  hand  into  the  court  for 
which  they  are  taken,  or  shall,  together  with  a  certificate  of 
the  reasons  as  aforesaid,  of  their  being  taken,  and  of  the 
notice,  if  any,  given  to  the  adverse  party,  be  by  him,  the  said 
magistrate,  sealed  up  and  directed  to  such  court,  and  remain 
under  his  seal  until  opened  in  court.    And  any  person  may 
be  compelled  to  appear  and  depose  as  aforesaid,  in  the  same 
manner  as  to  appear  and  testify  in  court." 

It  is  also  by  this  section  further  provided,  that  evi- 
dence thus  taken  may  be  used  on  the  trial  of  any 
cause — 

"If  it  shall  appear  to  the  satisfaction  of  the  court,  that  the 
witnesses  are  then  dead,  or  gone  out  of  the  United  States,  or 
to  a  greater  distance  than  as  aforesaid,  from  the  place  where 
the  court  is  sitting :  or  that  by  reason  of  age,  sickness,  bodily 
infirmity,  or  imprisonment,  they  are  unable  to  travel  and 
appear  at  court,  but  not  otherwise.  Provided^  That  nothing 
herein  shall  be  construed  to  prevent  any  court  of  the  United 
States  from  granting  a  dedimus  potestatem^  to  take  deposi- 
tions according  to  common  usage;  which  power  they  shall 
severally  possess ;  nor  to  extend  to  depositions  in  perpetuam  rei 
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memoriam,  which,  if  they  relate  to  any  matters  that  may  be  CHAPJi. 
cognizable  in  any  court  of  the  United  States,  a  circuit  court, 
on  application  thereto,  made  as  a  court  of  equity,  may, 
according  to  the  usages  in  chancery,  direct  to  be  taken." 1 

The  modes  of  obtaining  evidence  mentioned  in  the 
proviso  being  already  in  use  and  well  understood, 
nothing  more  was  necessary  with  regard  to  them 
than  to  recognize  them  as  admissible  in  the  national 
courts,  in  order  to  forestall  any  inference  against  the 
power  of  these  courts  to  resort  to  them.  But  the 
provisions  for  the  taking  of  depositions  de  bene  esse 
were  substantially  new,  both  in  our  own  country  and 
in  that  whence  the  forms  of  most  of  our  judicial  pro- 
ceedings are  derived.  In  New  York,  at  least,  no 
trace  of  any  similar  proceeding  occurs  until  several 
years  afterwards.*  Hence  the  propriety  of  prescrib- 
ing with  so  much  precision,  the  forms  of  the  pro- 
ceeding. 

Under  what  circumstances  depositions  de  bene  esse 
may  be  taken  and  used.]  By  recurring  to  the  act.above 
recited,  it  will  be  seen  that  the  testimony  to  be  thus 
taken  can  only  be  of  some  person  who  lives  at  a 
greater  distance  than  one  hundred  miles  from  the 
place  of  trial,  or  is  bound  on  a  voyage  to  sea;  or  is 
about  to  go  out  of  the  United  States;  or  out  of  the 
district,  and  to  a  greater  distance  from  the  place  of 
trial  than  as  aforesaid;  or  is  ancient;  or  very  infirm. 

With  regard  to  the  first  description  of  persons, 
whose  testimony  may  be  thus  taken,  viz.,  those  who 
live  more  than  one  hundred  miles  distant  from  the 
place  of  trial,  it  is  settled  that  the  act  embraces  as 

1  Act  of  September  24, 1789,  oil.  20,  §  30 :  1  SUt  at  Urge,  p.  73. 

'  Conklin  v.  Hart,  1  Johns.  Cas.,  108,  is  the  first  reported  ease  in  which 

It  was  sanctioned  by  the  supreme  court,  though  in  the  ease  of  Mumford 

y.  Church,  id.,  150,  decided  at  a  subsequent  term  of  the  same  year,  it 

'  is  said  to  be  the  established  practice  of  the  oonrt    It  afterwards  reoeiYed 

the  express  sanction  of  the  legislature. 
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parts.  well  those  who  live  out  of  the  district  as  those  who 
live  in  it.  Petapsco  Insurance  Co.  v.  Southgatie,  5 
Peters,  604. 

And  the  certificate  of  the  officer  by  whom  the 
deposition  was  taken,  specifying  the  residence  of 
the  witness,  and  stating  it  to  be  moie  than  one  hun- 
dred miles  distant  from  the  place  of  trial,  is  sufficient 
evidence,  prima  fade,  of  such  residence. 

Nor  is  it  incumbent  on  the  party  offering  the  depo- 
sition to  prove  that  the  witness  continues  to  reside 
more  than  a  hundred  miles  distant.  The  opposite 
party  is,  howeveir,  at  liberty  to  prove  that  the  witness 
has  removed  within  the  reach  of  a  subpoena  after  the 
deposition  was  taken,  and  if  it  also  appears  that 
the  party  offering  the  deposition  know  of  such  change 
of  residence,  the  deposition  cannot  be  read. 

But  with  regard  to  all  the  other  descriptions  of 
persons  named  in  the  act  except  the  first,  the  disa- 
bility of  the  witness  must  be  shown  to  be  subsisting 
at  the  trial. 

When  the  deposition  is  taken  on  the  ground  of  the 
remote  residence  of  the  witness,  and  the  witness 
lives  out  of  the  district,  it  need  not  be  shown  that  he 
has  been  subpoenaed. 

The  service  of  a  subpoena  in  such  a  case,  would  be 
an  idle  ceremony.  But  where  the  witness  resides 
within  the  district,  and,  therefore,  within  the  reach  of 
a  subpoena,  it  is  presumed  that  the  party  offering  the 
deposition  is  bound  to  prove  the  service  of  a  sub- 
poena, id. 

By  whom  taken.]  The  officers  designated  in  the  act 
to  take  these  depositions,  are,  as  we  have  seen, 

The  judges  of  the  United  States; 

The  chancellors,  the  judges  of  the  supreme  or  supe- 
rior courts,  and  the  judges  of  the  county  courts  or 
courts  of  common  pleas,  of  the  several  states ;  and 
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the  mayors  or  other  chief  magistrates  ct  cities  in  chapj*. 
the  several  states. 

To  these  are  to  be  added,  the  oommissioners  ap- 
pointed by  the  courts  of  the  United  States  to  take 
affidavits  and  acknowledgments  of  bail,  &c. 

In  what  manner  to  he  taken  and  transmitted.]  The 
first  step  in  the  proceeding  is  to  apply  to  some  one 
of  the  above  mentioned  officers  before  whom  the 
witness  can  most  conveniently  be  brought,  to  take 
the  deposition,  upon  an  affidavit  setting  forth  the 
grounds  of  the  proceeding,  so  as  clearly  to  bring  the 
ease  within  the  provisions  of  the  act:  and  in  order  to 
enable  the  officer  to  determine  whether  a  notice  to 
the  opposite  party,  or  his  attorney  if  he  has  one,  is 
required  (which  it  will  be  recollected  is  the  case 
when  either  party  or  his  attorney,  resides  within  one 
hundred  miles  of  the  place  of  caption),  the  affidavit 
should  state  the  residence  of  the  party  and  of  his 
attorney.  Having  obtained  an  order  for  the  exami- 
nation, a  notice  of  the  time  and  place  appointed  for 
that  purpose  (if  the  case  requires  it),  is  to  be  served 
on  the  opposite  party,  or  his  attorney,  as  the  case  may 
be.  When  notice  is  required,  the  officer  cannot  pro- 
ceed to  examine  the  witness  without  proof  of  its 
service.  If  the  person  to  be  examined  refuses  to 
attend  voluntarily,  he  may,  in  the  language  of  the 
act,  "be  compelled  to  appear  and  depose  in  the  same 
manner  as  to  appear  and  testify  in  court."  This  part 
of  the  act,  however,  does  not  appear  by  any  reported 
case  to  have  received  any  precise  judicial  interpreta- 
tion, and  it  is  to  be  regretted  that  its  provisions,  in 
this  particular,  are  not  more  definite  and  precise. 
Whether  the  officer,  before  whom  the  deposition  is  to 
be  taken,  is  authorized  to  issue  a  summons  in  the 
nature  of  a  subpoena,  and  if  so,  whether  he  would  be 
authorized  in  case  of  disobedience  to  follow  it  up  by 
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part*  a  warrant  or  attachment  to  bring  the  witness  before 
him ;  or,  whether  a  subpoena  from  the  court  in  which 
the  cause  is  pending,  where  the  deposition  is  taken, 
in  the  same  district,  is  to  be  resorted  to,  and  obedience 
enforced  by  attachment  as  in  ordinary  cases;  and 
where  the  deposition  is  taken  out  of  the  district, 
whether  the  process  of  the  circuit  or  district  court 
for  the  district  in  which  the  proceeding  takes  place, 
can,  in  like  manner,  be  resorted  to,  are  questions  to 
which  no  certain  answer  is  furnished  by  the  act    The 
phraseology  of  the  act  ("in  the  same  manner,"  &c,) 
seems  to  favor  this  latter  construction.    This  con- 
struction may,  also,  perhaps,  be  considered  as  deriv- 
ing some  additional  countenance  from  the  provisions 
of  a  more  recent  act  of  24th  January,  1827,1  pre- 
scribing the  mode  of  compelling  the  attendance  of 
witnesses  before  commissioners  acting  under  a  dedi- 
mus  potestatem,  in  the  United  States:  which  is  by 
subpoena  issued  by  the  clerk  of  any  court  of  the 
United  States  for  the  district  in  which  the  commission 
is  to  be  executed  upon  application  to  him  for  that 
purpose.  [See,  post,  Depositions  taken  in  virtue  of  a  . 
dedimus  potestatem  or  conmissum.'] 

If  upon  the  appearance  of  the  witness  before  the 
officer,  it  should  clearly  appear  that  the  alleged  ground 
of  the  proceeding  does  not  exist — as  that  the  wit- 
ness does  not  reside  more  than  one  hundred  miles, 
&c,  or  is  not  about  to  remove,  or  is  not  aged  or  very 
infirm — it  would  be  the  duty  of  the  officers  to  refuse 
to  take  the  deposition. 

The  witness  is  to  "  be  carefully  examined  and 
cautioned,  and  sworn  or  affirmed  to  testify  the  whole 
truth."  He  is  to  be  examined  ore  tenus  as  in  court, 
and  his  evidence  carefully  reduced  to  writing  either 

'Ch.  4:  4  Stat  at  Large,  p.  197. 
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by  the  examining  officer  or  by  the  deponent  himself  chapj. 
in  presence  of  the  officer.  When  the  examination 
in  behalf  of  the  party  at  whose  instance  it  is  taken, 
is  finished,  if  the  adverse  party  is  present  he  may 
bave  the  witness  farther  examined,  and  his  evidence 
reduced  in  like  manner  to  writing.  The  deposition 
must  be  signed  by  the  deponent.  It  is  then  either 
to  be  retained  by  the  officer  until  the  session  of  the 
court  and  be  by  him  in  person  delivered  in  open 
court,  or,  together  with  a  certificate  of  the  reasons 
of  the  proceeding,  and  of  the  notice  if  any  given  to 
the  adverse  party,  be  by  him  sealed  up  and  directed 
to  the  court;  in  which  case  it  must  remain  under  his 
seal  until  opened  in  court.  In  short,  the  directions 
of  the  act  must  in  all  things  be  strictly  pursued,  or 
the  deposition  cannot  be  read,  unless  by  express  con- 
sent. 7  Wheat,  426;  1  Peters,  351;  see,  also,  1 
Wheat,  15.  The  mode  of  transmission  is  not  pre- 
scribed by  the  act.  In  practice  it  is  usual  to  employ 
the  mail  for  that  purpose,  directing  to  the  clerk  of 
the  court.  Care  must  however  be  taken  either  by 
suitable  indorsement  or  otherwise  to  apprise  the 
clerk  of  the  nature  of  the  inclosure,  in  order  to  pre- 
vent him  from  opening  it,  as  an  ordinary  letter,  out 
of  court.  If  so  opened,  it  would  be  rejected.  8 
Oranch,  70. 

By  designating  the  mail  as  the  usual  instrument 
of  transmission,  it  is  by  no  means  intended  to  inti- 
mate that  a  suitable  private  agent  might  not  with 
equal  propriety  be  employed  for  this  purpose;  of 
whom,  however,  it  would  probably  be  required  that 
he  should  appear  personally  in  court  and  testify  to 
the  fact  of  his  having  received  the  deposition  duly 
sealed  from  the  hands  of  the  officer,  and  that  it  had 
not  subsequently  been  out  of  his  possession  or  opened. 

50 
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pasts.       The  certi/ioate  of  ike  officer.]  The  only  focte  to  which 
the  magistrate  is  by  the  terms  of  the  act  expressly 
required  to  certify,  are  the  reasons  of  his  taking  the 
deposition,  and  the  notice,  if  any,  given  to  the  op- 
posite party.    As  to  these  facts  the  certificate  is  in- 
dispensable, parol  evidence  at  the  trial  to  supply  the 
want  of  it  being  inadmissible.    Harris  v.  WaU>  7 
Howard,  693b    In  the  case  here  cited  it  is  said,  also, 
to  be  "reasonable"  that  the  notice  should  specify 
the  ground  of  the  proceeding.   The  certificate  is  held 
to  be  good  evidence  also,  provided  it  is  sufficiently 
explicit,  of  a  compliance  with  the  act  in  other  par- 
ticulars, viz.:  of  the  fact  that  the  deposition  wqs 
seduced  to  writing  either  by  the  magistrate  himself 
or  by  the  deponent  in  his  presence,  and  that  it  was 
afterwards  subscribed  by  the  deponent!   BeU  v.  Mor- 
rison, 1  Peters,  351.    But  it  must  be  fall  and  explicit 
(id.) ;  and  is  not  conclusive.  Dick  v.  Munnels,  5  How- 
ard, 7. 

It  has  been  held  that  the  requisite  official  character 
of  the  person  by  whom  a  deposition  has  been  taken, 
is  sufficiently  established  prima  facie  if  it  appears 
upon  the  face  of  the  deposition.  1  Paine,  358. 
Whether  it  ought  not  to  appear  from  the  certificate 
or  be  otherwise  shown,  that  the  officer  was  not  of 
counsel  or  attorney  for  either  party,  may  possibly  be 
made  a  question.  It  would  seem  reasonable,  how- 
ever, his  official  character  being  shown  that  his  com- 
petency in  this  respect  should  be  presumed,  until 
disproved. 

Objections  to  the  competency  of  a  witness  should 
be  made  at  the  time  of  taking  the  deposition,  if  the 
party  attends,  and  the  grounds  of  the  objection  are 
known  to  Mm;  and,  if  not  so  made,  will  be  presumed 
to  have  been  waived.  1  Paine,  400.  But  if  the  facts 
upon  which  the  objection  rests  are  unknown  to  the 
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party  when  the  deposition  is  taken,  he  may  object  cbmf.% 
when  it  is  read  in  evidence,  id.    [For  more  particu- 
lar directions,  see  Appendix,  Practical  Forms.*] 

DgxmHons  taken  in  virtue  of  a  dedimus  potestatem  or  com- 

misrion. 

The  judicial  act,  as  we  have  seen,  merely  confers 
upon  the  courts  of  the  United  States,  the  power  to 
issue  commissions  in  general  terms.  Upon  this  foot- 
ing the  subject  continued  to  rest  until  a  recent  period, 
when  a  new  and  important  act  was  passed  in  relation 
to  it.  The  peculiar  structure  of  our  judicial  system 
enabled  congress  authoritatively  to  bring  into  requi- 
sition the  instrumentality  of  each  of  the  national 
courts,  for  the  purpose  of  compelling  the  attendance 
of  witnesses  before  commissioners  appointed  by  any 
one  of  them,  acting  in  any  part  of  the  United  States. 
This,  under  proper  restrictions,  was  done  by  the  act 
of  24th  January,  1827,*  which  is  as  follows : 

"Sec.  1.  That  whenever  a  commission  shall  be  issued,  by 
any  court  of  the  United.  States,  for  taking  the  testimony  of  a 
witness  or  witnesses,  at  any  place  within  the  United  States, 
or  the  territories  thereof  it  shall  be  lawful  for  the  clerk  of 
any  court  of  the  United  States,  for  the  district  or  territory, 
within  which  such  place  may  be,  and  he  is  hereby  empowered 
and  required,  upon  the  application  of  either  of  the  parties  in 
the  suit,  cause,  action  or  proceeding,  in  which  such  commis- 
sion shall  have  issued,  his,  her,  or  their  agent  or  agents,  to 
issue  a  subpoena  or  subpoenas  for  such  witness  or  witnesses, 

1  In  the  case  of  Tk$  Steamboat  Detlaratim  (13  Howard,  883),  the 
supreme  court,  adverting  to  the  increased  facilities  at  the  present  day 
compared  with  those  existing  at  the  date  of  the  passage  of  the  judioiarj 
act  of  1789,  for  transmitting  and  returning  commissions,  took  ocoasion 
pointedly  to  express  its  disapprobation  of  the  practice  of  taking  depo- 
sitions ex  parte,  on  account  of  its  great  liability  to  abuse,  except  for  the 
pvpose  of  mere  formal  proof  (of  the  execution,  fox  example,  of  a  legal 
instrument),  or  to  verify  some  isolated  not*  gosh  as  a  demand  of  pay- 
ment, or.  notice  to  an  Indorser. 

'Ch.4:  4  Stat  at  Large,  p.  697. 
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PARTS,  residing  within  such  district  or  territory  as  shall  be  named  in 
the  said  commission,  commanding  such  witness  or  witnesses 
to  appear  and  testify  before  the  commissioner  or  commission* 
ers,  in  such  commission  named,  at  a  time  and  place  in  the 
subpoena  to  be  stated,  and  if  any  witness,  after  being  duly 
served  with  such  subpoena,  shall  refuse  or  neglect  to  appear, 
or,  after  appearing,  shall  refuse  to  testify  (not  being  privileged 
from  giving  testimony),  such  refusal  or  neglect  being  proven 
to  the  satisfaction  of  any  judge  of  the  court,  whose  clerk  shall 
have  issued  such  subpoena  or  subpoenas,  he  may  thereupon 
proceed  to  enforce  obedience  to  the  process,  or  punish  the 
disobedience,  in  like  manner  as  any  court  of  the  United  States 
may  do  in  case  of  disobedience  to  process  of  subpoena  ad  tes- 
tificandem  issued  by  such  court;  and  the  witness  or  witnesses 
in  such  cases,  shall  be  allowed  the  same  Compensation  as  is 
allowed  to  witnesses  attending  the  courts  of  the  United 
States:  Provided,  that  no  witness  shall  be  required  to  attend 
at  any  place  out  of  the  county  in  which  he  may  reside,  nor 
more  than  forty  miles  from  his  place  of  residence,  to  give  his 
or  her  deposition  under  this  law. 

"Sec.  2.  That  whenever  either  of  the  parties  in  such  suit, 
cause,  action  or  proceeding,  shall  apply  to  any  judge  of  a 
court  of  the  United  States,  in  the  district  or  territory  of  the 
United  States,  in  which  the  place  for  taking  such  testimony 
may  be,  for  a  subpoena  duces  tecum,  commanding  the  witness, 
therein  to  be  named,  to  appear  and  testify  before  the  said 
commissioner  or  commissioners,  at  the  time  and  place  in  the 
said  subpoena  to  be  stated,  and  also  to  bring  or  carry  with 
him  or  her,  and  produce  to  such  commissioner  or  commis- 
sioners, any  paper,  writing,  or  written  instrument,  or  book, 
or  other  document  supposed  to  be  in  the  possession  or  power 
of  such  witness,  such  judge  being  satisfied  by  the  affidavit 
of  the  person  applying,  or  otherwise,  that  there  is  reason  to 
believe  that  such  paper,  writing,  written  instrument,  book,  or 
other  document,  is  in  the  possession  or  power  of  the  witness, 
and  that  the  same,  if  produced,  would  be  competent  and 
material  evidence  for  the  party  applying  therefor,  may  order 
the  clerk  of  the  court,  of  which  he  is  a  judge,  to  issue  such 
subpoena  duces  tecum,  accordingly;  and  if  such  witness,  after 
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being  served  with  snoh  subpcena  duces  tecum,  shall  fail  to  CHAP-^> 
produce  any  such  paper,  writing,  written  instrument,  book, 
or  other  document,  being  in  the  possession  or  power  of  such 
witness,  and  described  in  such  subpoena  duces  tecum,  before, 
and  to  such  commissioner  or  commissioners,  at  the  time  and 
place  in  such  subpoena  stated,  such  failure  being  proved  to 
the  satisfaction  of  the  said  judge,  he  may  proceed  to  enforce 
obedience  to  the  said  process  of  subpoena  duces  tecum^  or 
punish  the  disobedience,  in  like  manner  as  any  court  of  the 
United  States  may  do,  in  case  of  disobedience  to  like  process 
issued  by  such  court;  and  when  any  suoh  paper,  writing, 
written  instrument,  book,  or  other  document,  shall  be  pro* 
duced  to  such  commissioner  or  commissioners,  he  or  they 
shall,  at  the  cost  of  the  party  requiring  the  same,  cause  to  be 
made  a  correct  copy  thereof,  or  of  so  much  thereof  as  shall 
be  required  by  either  of  the  parties:  Provided^  that  no  wit- 
ness shall  be  deemed  guilty  of  contempt  for  disobeying  any 
subpoena  directed  to  him  by  virtue  of  this  act,  unless  his  fees 
for  going  to,  returning  from,  and  one  day's  attendance  at  the 
place  of  examination,  shall  be  paid  or  tendered  to  him  at  the 
time  of  the  service  of  the  subpoena." 

Although  the  proper  office  of  a  commission  is  to 
obtain  the  evidence  of  witnesses  residing  beyond  the 
reach  of  the  process  of  the  court,  yet  it  may  be  re- 
sorted to  by  consent  of  parties,  for  the  purpose  of 
examining  witnesses  residing  within  the  reach  of 
process.  4  Wheat,  508.  And  though  thus  taken, 
the  depositions  absolute,  id. 

The  circumstances  under  which  a  commission  will 
be  issued,  and  the  mode  of  obtaining,  executing  and 
returning  it,  in  the  several  districts,  depend  upon 
the  laws  and  practice  of  the  respective  states,  and 
the  rules  of  the  several  courts  of  the  United  States. 
3  Oranch,  293. 

The  practice  of  the  circuit  and  district  courts  of 
the  southern  district  of  New  York,  relative  to  com- 
missions, is  fully  regulated  by  rules  of  court. 
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*Airr*  f^^  i^Qeg  0f  the  district  court  for  the  northern 
district  of  New  York,  provide,  that  commissions  for 
the  examination  of  non-resident  witnesses,  may  issue 
by  order  of  the  court  in  term,  or  of  the  judge 
thereof,  in  vacation,  in  the  manner,  and  subject  to 
the  regulations  (so  far  as  the  same  are  applicable), 
mutatis  mutandis,  prescribed  by  the  Revised  Statutes 
of  the  state:  and  also  that  such  commissions  may 
be  issued  by  consent,  but  the  agreement  for  that 
purpose  must  be  in  writing,  and  filed  in  the  clerk's 
office,  and  the  commission  be  indorsed  by  the  clerk, 
under  his  signature,  allowed  ty  consent  of  parties.1 

The  decisions  which  have  been  made  in  the  national 
courts  upon  this  subject,  do  not  appear  to  require 
particular  notice.  They  may  be  found  under  the 
following  references:  2  DalL,  401;  4DalL,  410;  3 
Oranch,  293;  4  Oranch,  224,  228;  2  Wheat,  371;  1 
GalL,  166;  1  Wash.  0.  0.  Eep.,  43,  144;  2  Wash-  O. 
G.  Sep.,  7,  223,  356;  3  Wash.  0.  0.  Bep.,  226;  4 
Wash.  0.  0.  Sep.,  186. 

Depositions  inperpetuam  rei  memoriam. 

In  addition  to  the  general  provision  in  the  judicial 
act,  authorizing  the  circuit  courts,  on  application  to 
them  as  courts  of  equity,  to  direct  these  depositions 
to  be  taken,  it  is  by  the  act  of  20th  February,  1812,* 
declared,  "  That  in  any  cause  before  a  court  of  the 
United  States,  it  shall  be  lawful  for  such  court  in  its 
discretion,  to  admit  in  evidence  any  deposition  taken 
in  perpetuam  rei  memoriam,  which  would  be  so  admis- 
sible in  a  court  of  the  state  wherein  such  cause  is 
pending,  according  to  the  laws  thereof." 

1  See  Appendix,  Boles  43,  44,  D.  C.  N.  D.  N.  T.  The  provisions  of 
the  New  York  Revised  Statutes,  thus  adopted,  are  very  judicious.  They 
were  printed  in  a  note  in  former  editions  of  this  work ;  but  being  nume- 
rous, they  are  omitted  for  the  sake  of  brevity. 

1  Ch.  25,  §  3:  2  Stat,  at  Large,  p.  679. 
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No  provision  haying  been  made  by  congress  for  chars. 
the  taking  of  depositions  of  this  nature,  it  may  be 
presumed  that  it  was  intended  by  this  enactment  to 
authorize  the  use,  in  the  courts  of  the  United  States, 
of  those  taken  according  to  the  state  laws. 

Order  for  the  production  of  books  and  writings. 

By  the  15th  section  of  the  judicial  act,1  the  courts 
of  the  United  States  are  empowered: 

"In  tbe  trial  of  actions  at  law,  on  motion  and  due  notice 
thereof  being  given,  to  require  the  parties  to  produce  books 
or  writings  in  their  possession  or  power,  which  contain  evi- 
dence pertinent  to  the  issue,  in  cases  and  under  circumstances 
where  they  might  be  compelled  to  produce  the  same  by  the 
ordinary  roles  of  proceeding  in  chancery ;  and  if  a  plaintiff 
shall  fail  to  comply  with  such  order  to  produce  books  or 
writings,  it  shall  be  lawful  for  the  courts,  respectively,  on 
motion,  to  give  the  like  judgment  for  the  defendant  as  in 
cases  of  nonsuit ;  and  if  a  defendant  shall  fail  to  comply  with 
such  order  to  produce  books  or  writings,  it  shall  be  lawful  for 
the  courts,  respectively,  on  motion  as  aforesaid,  to  give  judg- 
ment against  him  or  her  by  default." 

Considering  the  importance  of  the  power  conferred 
by  this  section,  it  is  to  be  regretted  that  its  scope 
and  objects  have  not  been  more  folly  and  clearly 
defined.  And  the  few  reported  cases  in  which  it  has 
been  judicially  noticed  seem  to  shed  little  light  upon 
its  true  construction.  One  highly  important  question 
to  which  it  is  likely  to  give  rise,  is,  whether  a  party 
can  be  compelled,  in  pursuance  of  it,  to  produce 
papers  to  be  used  by  the  adverse  party  for  any  other 
purpose,  except  as  evidence  upon  the  trial*  The  courts 
are  authorized  "tn  the  trial  of  actions  at  law,"  to 
compel  the  parties  to  produce  books  and  writings, 
"  which  contain  evidence  pertinent  to  the  issue."  This 
language  certainly  seems  to  imply  that  the  legist*- 

1  Act  of  September  24, 1789,  eh.  20:  1  Stat,  at  Luge,  p.  78. 
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PAKT2.  tore  had  no  intention  beyond  that  of  enabling  a 
party  to  obtain  evidence.  And  such,  it  is  inferable, 
was  the  view  of  the  subject  entertained  by  the  cir- 
cuit court,  for  the  district  of  Pennsylvania,  in  the 
cases  reported  in  1  Wash.  0.  0.  Rep.,  298,  243,  and  3 
Wash.  0.  0.  Rep.,  381 ;  and,  indeed,  by  the  supreme 
court  in  Thompson  v.  Sdden,  20  Howard,  194. 

But  then,  on  the  other  hand,  the  act  proceeds  to 
declare  that  parties  may  thus  be  required  to  produce, 
&c,  "in  cases  and  under  circumstances  where  they 
might  be  compelled  to  produce  the  same  by  the  ordi- 
nary rules  of  proceeding  i/n  chancery"  It  seems  clear, 
therefore,  that  this  provision  was  intended  as  a  sub- 
stitute, so  far  as  written  documents  are  concerned, 
for  a  bill  of  discovery  in  equity,  in  aid  of  jurisdiction 
at  law. 

And  such  was  said  to  be  its  intention  by  the  cir- 
cuit court  for  the  district  of  Pennsylvania,  in  the 
case  of  Geyger's  Lessee  v.  &eyger9  2  Dallas,  332 ;  where, 
however,  its  design  is  spoken  of  as  being  "  to  obtain 
from  the  adverse  party,  the  production  of  deeds  and 
papers  relative  to  the  litigated  issue" 

But  the  remedy  by  bill  of  discovery  is  by  no  means 
restricted  to  the  object  above  mentioned.  It  may  be 
resorted  to  at  any  stage  of  the  suit,  and  even  in  con- 
templation of  a  suit  at  law,  to  enable  the  complain- 
ant advantageously  to  prosecute  or  defend  such  suit. 
1  Mad.  Oh.,  160,  et  seq.  And,  indeed,  it  is  sometimes 
as  indispensable  to  the  plaintiff,  to  enable  him  to 
declare  or  reply,  and  to  a  defendant  to  enable  him  to 
frame  his  plea,  that  he  should  have  a  knowledge 
of  the  contents  of  documents  in  possession  of  the 
adverse  party,  as  it  is  that  he  should  be  furnished 
with  proper  evidence  upon  the  trial.  A  power  of  this 
nature  has  long  been  sparingly  exercised  by  the 
common  law  courts  in  England,  and  by  the  supreme 
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court  of  New  York ;  but  neither  in  England  nor  here  chap,  a. 
does  the  remedy  appear  to  have  been  considered  as 
available  for  the  mere  purpose  of  procuring  evidence, 
to  be  offered  in  proof  on  the  trial.  1  Tidd's  Pr.,  440; 

I  Taunt.,  384;  4  Taunt,  157;  1  Brod.  &  Bing.,  318; 

II  Johns.  Eep.,  245,  note  a;  19  Johns.  Eep.,  268. 
By  the  Bevised  Statutes  of  New  York,  however, 

the  power  in  question  is  expressly  conferred  upon  the 
supreme  court  of  the  state. 

It  is  declared  that  the  court  "  shall  have  power  in 
such  cases  as  shall  be  deemed  proper,  to  compel  any 
party  to  a  suit  pending  therein,  to  produce  and  dis- 
cover books,  papers  and  documents  in  his  possession 
or  power,  relating  to  the  merits  of  any  such  suit,  or 
of  any  defense  therein." 

It  is  made  the  duty  of  the  court,  "by  general 
rules,"  to  "prescribe  the  cases  in  which  such  dis- 
covery may  be  compelled;  and  the  proceedings  for 
that  purpose,"  where  the  same  are  not  by  the  sta- 
tute itself  provided ;  and  in  doing  so,  the  court  are 
required  to  "be  governed  by  the  principles  and  practice 
of  the  court  of  chancery  in  compelling  discovery,  except 
that  the  cost  of  such  proceedings  shall  always  be 
awarded  in  the  discretion  of  the  court." 

It  is  further  provided,  that  "  to  entitle  a  party  to 
any  such  discovery,  he  shall  present  a  petition,  veri- 
fied by  oath,  to  the  court,  or  to  any  justice  thereof, 
or  to  any  circuit  judge  in  vacation,  upon  which  an 
order  may  be  granted  by  the  court  or  such  officer,  for 
the  discovery  sought,  or  that  the  party  against  whom 
the  same  is  sought,  should  show  cause  why  the  prayer 
of  such  petition  should  not  be  granted." 

The  court  is  also  required  to  "provide  by  general 
rules  for  staying  the  proceedings  of  any  party  against 
whom  such  discovery  shall  have  been  ordered,  until 
the  same  shall  have  been  complied  with  or  vacated;" 

51 
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PAHT2.  and  in  case  of  a  party  refusing  or  neglecting  to  obey 
such  order,  the  court  are  authorized  to  "non-suit 
him,"  or  to  "  strike  out  any  plea  or  notice  he  may 
have  given,"  or,  "to  debar  him  from  any  particular 
defense  in  relation  to  which  such  discovery  may  be 
sought" 

This  statute  also  contains  this  farther  important 
provision,  viz. :  that  the  books,  papers  and  documents 
produced  under  any  order  made  in  pursuance  of  it, 
"shall  have  the  same  effect,  when  used  by  the  party 
requiring  them,  as  if  produced  upon  notice  accord- 
ing to  the  practice  of  the  court."  It  is  clear  that  the 
terms  used  in  this  statute  to  confer  the  power  with 
which  it  invests  the  supreme  court  of  New  York,  are 
in  some  respects  more  comprehensive  than  those 
employed  by  Congress  in  the  15th  section  of  the 
judicial  act.  It  will  be  seen,  however,  that  the  two 
acts  concur  in  expressly  referring  to  the  usages  of 
the  courts  of  equity  in  compelling  discovery,  as  fur- 
nishing the  true  limits  of  the  authority  intended  to 
be  conferred.  And  if,  as  we  have  seen,  there  is  much 
in  the  terms  of  the  15th  section,  from  which  it  may 
be  inferred  that  the  national  legislature  intended 
only  to  provide  an  easier  method  of  obtaining  evi- 
dence to  be  used  upon  trials,  it  will  be  perceived, 
also,  that  a  similar  inference  might  very  naturally  be 
drawn  with  respect  to  the  intention  of  the  legisla- 
ture of  New  York,  from  the  language  of  the  enact- 
ment last  above  cited,  prescribing  the  effect  of  books, 
&c,  when  produced.  They  are  to  "have  the  same 
effect,  when  used  by  the  person  requiring  them,  as 
if  produced  upon  notice,"  that  is,  obviously,  the  same 
effect  as  evidence. 

Under  these  circumstances  it  is  proper  to  see  what 
construction  has  been  given  to  the  New  York  statute, 
by  the  court  whose  duty  it  is  to  carry  it  into  effect. 
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By  the  28th  rule  of  that  court,  it  is  provided,  that  chap,  a. 
"application  may  be  made  in  the  manner  provided, 
by  the  Revised  Statutes,  to  compel  the  production 
and  discovery  of  books,  papers  and  documents, 
relating  to  the  merits  of  any  suit  pending  in  this 
court,  or  any  defense  in  such  suit,  in  the  following 
cases: 

"1.  By  the  plaintiff,  to  compel  the  discovery  of 
papers  or  documents  in  the  possession  or  under  the 
control  of  the  defendant,  which  may  be  necessary  to 
enable  the  plaintiff  to  declare  or  answer  any  plead- 
ing of  the  defendant. 

"2.  The  plaintiff  may  be  compelled  to  make  the 
like  discovery  of  papers  or  documents,  where  the 
same  shall  be  necessary  to  enable  the  defendant  to 
answer  any  pleading  of  the  plaintiff. 

"  3.  The  plaintiff  may  be  compelled  after  declaring, 
and  the  defendant  after  pleading,  to  produce  and  dis- 
cover all  papers  or  documents,  on  which  the  action 
or  defense  is  founded. 

"4.  After  issue  joined  in  any  action,  either  party 
may  be  compelled  to  produce  and  discover  all  such 
books,  papers  and  documents  as  may  be  necessary 
to  enable  the  party  applying  for  such  discovery,  to 
prepare  for  the  trial  of  the  cause." 

From  this  judicial  exposition  of  the  New  York 
statute,  it  will,  therefore,  be  at  once  perceived,  that 
it  is  considered  as  warranting  the  interposition  of  the 
court  to  compel  the  production  and  discovery  of 
books,  papers  and  documents,  not  merely  as  evidence, 
but  lor  every  purpose  connected  with  the  advantage- 
ous prosecution  or  defense  of  a  suit  at  law.  Whether 
the  15th  section  of  the  judicial  act  will  warrant  a 
similar  construction,  is  a  question  upon  which  I  shall 
not  presume  to  express  an  opinion* 
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part  2.  As  it  regards  the  form  and  manner  in  which  this 
power  of  the  courts  of  the  United  States  is  to  be 
invoked  and  exercised,  it  is  not  to  be  expected  that 
entire  uniformity  will  exist  in  this  respect  among  the 
several  courts.  ^Reasonable  notice  to  the  opposite 
party  is,  however,  expressly  required  by  the  act,  and 
indeed  would  doubtless  have  been  held  to  be  indis- 
pensable by  the  courts,  if  it  had  not  thus  been  pre- 
scribed. 

The  statute  of  New  York,  as  we  have  seen,  re- 
quires that  the  application  for  discovery  shall  be 
made  by  petition,  verified  by  oath:  and  the  29th 
rule  of  the  supreme  court  of  the  state  requires  that 
the  petition  "  shall  state  the  facts  and  circumstances 
on  which  the  same  (the  discovery)  is  claimed,  and 
shall  be  verified  by  affidavit,  stating  that  the  books, 
papers  and  documents,  whereof  discovery  is  sought, 
are  not  in  the  possession,  nor  under  the  control  of 
the  party  applying  therefor,  and  that  the  party 
making  such  affidavit,  is  advised  by  his  counsel, 
and  verily  believes,  that  the  discovery  of  the  books, 
papers  or  documents,  mentioned  in  such  petition,  is 
necessary  to  enable  him  to  declare  or  answer,  or  to 
prepare  for  trial,  as  the  case  may  be" 

In  the  circuit  and  district  courts  for  the  northern 
district  of  New  York,  a  rule  has  been  adopted,  simi- 
lar in  substance,  to  the  foregoing;  except  that  instead 
of  the  concluding  clause  of  the  rule  of  the  state 
court,  the  petitioner  is  required  to  state  in  general 
terms,  that  the  production  of  the  books  or  writings 
mentioned  in  his  petition  is  necessary  to  enable  him 
"safely  to  proceed  in  the  prosecution  or  defense  (as  (he 
ease  may  be)  of  his  suit" 1  This  modification,  it  will 
doubtless  be  seen,  has  reference  to  the  uncertain 
extent,  as  above  explained,  of  the  power  in  question. 

'Appendix,  Rale  39,  D.  C.  N.  D.  N.  T. 
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By  another  rule  of  this  court  (in  conformity  with  chap.  2. 
the  practice  of  the  state  court),  it  is  provided  that 
the  petition  may  be  presented  to  the  judge  of  the  c&wrt 
in  vacation  as  well  as  to  the  court  in  term. 

The  rule  to  be  granted  is  a  rule  to  show  cause ; 
and  is  to  be  served,  together  with  a  copy  of  the  peti- 
tion, upon  the  attorney  of  the  opposite  party  a  rea- 
sonable time,  to  be  prescribed  in  the  order,  before  the 
day  therein  appointed  for  showing  cause. 

The  order  is  also  to  specify  the  manner  in  which 
the  books  or  writings  are  to  be  produced,  and  may 
require  the  party  either  to  produce  and  deposit  the 
same  with  the  clerk  of  the  court,  or  to  deliver  to 
the  petitioner  or  his  attorney,  copies  thereof  verified 
by  oath.1 

All  these  regulations  are  in  conformity  with  the 
practice  of  the  supreme  court  of  the  state. 

By  a  rule  of  the  state  court  it  is  also  expressly 
provided  that  such  order  shall  operate  as  a  stay  of 
all  other  proceedings  in  the  cause,  until  it  shall  be 
complied  with  or  vacated;  and  that  the  party  obtain- 
ing such  order,  shall,  after  the  same  shall  have  been 
complied  with  or  vacated,  have  tjie  same  time  to 
declare,  plead,  or  answer,  to  which  he  was  entitled  at 
the  making  of  the  order. 

By  a  rule  of  the  circuit  and  district  courts  for 
the  northern  district  of  New  York,*  the  practice  of 
the  supreme  court  of  the  state,  in  all  cases  not  other- 
wise provided  for,  is  adopted,  "so  far  as  the  same  may 
le  applicable"  Whether  the  last  above  mentioned 
rule  of  the  state  court,  especially  the  latter  clause 
of  it,  is  applicable^  will  depend  upon  the  question 
whether  the  15th  section  of  the  judicial  act  autho- 
rizes the  interposition  of  the  courts  of  the  United 
■ 

Appendix,  Rules  40, 41,  42,  D.  C.  N.  D.  N.  T. 
'  Ibid.,  Role  88. 
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PART2.  states  before  issue  joined,  or  for  any  other  purpose 
than  to  enable  a  party  to  obtain  evidence  to  be  used 
upon  the  trial.  The  same  remark,  it  will  readily  be 
seen,  is  applicable  to  all  but  the  last  provision  of  the 
28th  rule  of  the  state  court  above  recited. 

This  inquiry  seemed  to  me  due  to  the  importance 
of  the  subject.  But  it  may  not  be  amiss  before  dis- 
missing it,  to  consider  the  act,  and  the  form  of  pro- 
ceeding under  it,  when  restricted  to  its  narrowest 
scope,  as  merely  affording  the  means  of  compelling 
the  production  of  books  and  papers  to  be  used  as 
evidence  in  a  trial  about  to  take  place,  in  a  cause 
already  at  issue. 

It  is  very  clear  that  the  act  was  not  designed, 
when  used  for  this  purpose,  to  interfere  with  the 
familiar  practice  of  giving  notice  to  the  opposite 
party  to  produce  a  paper  for  the  purpose  of  securing 
the  right  to  give  secondary  evidence  of  its  contents 
in  case  of  its  non-production ;  but  to  superadd  the 
consequences  mentioned  in  the  act,  against  the  delin- 
quent party.  It  is  manifest,  that  to  entitle  the 
defendant  to  judgment  as  in  case  of  nonsuit,  or  the 
plaintiff  to  a  judgment  by  default,  he  must  have  first 
obtained  an  order  of  the  court,  on  motion  and  notice, 
requiring  the  production  of  the  books  or  writings  in 
question ;  and  so  it  was  held  in  Thompson  v.  Selden, 
20  Howard,  194.  The  more  convenient  and  beneficial 
practice  would  seem  to  be  to  apply  for  a  peremptory 
order,  previous  "to  the  trial ,  but  in  Dunham  v.  Riley 
(4  Wash.  0.  0.  E.,  126),  Mr.  Justice  Washtngtok  is 
reported  to  have  said,  that  "this  order  need  not  be 
absolute  when  moved  for,  but  may  be  nisi,  unless 
cause  be  shown  at  the  trial"  In  general  it  would  be 
more  conducive  to  justice  to  have  the  parties  informed 
of  their  rights  and  obligations  in  this  respect  before- 
hand. 
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8.  Summoning  and  returning  juror*,  their  qualifications,  Ac.  CHAP.  3. 

Instead  of  adopting  prospectively  the  laws  of  the 
several  states  prescribing  the  qualifications  of  jurors, 
and  the  mode  of  summoning  them,  it  was  the  prac- 
tice of  congress  until  lately,  to  adopt  the  existing 
state  regulations  with  respect  to  these  particulars, 
from  time  to  time,  by  successive  enactments  for  this 
purpose.1  The  last  act  upon  the  subject,  and  by 
which  all  prior  correspondent  enactments  are  wholly 
superseded,  is  that  of  July  20,  1840.  It  prescribes 
"  That  jurors  to  serve  in  the  courts  of  the  United 
States,  in  each  state  respectively,  shall  have  the  like 
qualifications,  and  be  entitled  to  the  like  exemptions, 
as  jurors  of  the  highest  court  of  law  of  such  state, 
now  have  and  are  entitled  to,  and  shall  hereafter, 
from  time  to  time,  have  and  be  entitled  to,  and  shall 
be  designated  by  ballot,  lot,  or  otherwise,  according 
to  the  mode  of  forming  such  juries  now  practised 
and  hereafter  to  be  practised  therein,  in  so  far  as 
such  mode  may  be  practicable  by  the  courts  of  the 
United  States,  or  the  officers  thereof;  and  for  this 
purpose  the  said  courts  shall  have  power  to  make  all ' 
necessary  rules  and  regulations  for  conforming  the 
designation  and  impanneling  of  juries,  in  substance, 
to  the  laws  and  usages  now  in  force  in  such  state ; 
and  further,  shall  have  power,  by  rule  or  order,  from 
time  to  time,  to  conform  the  same  to  any  change  in 
these  respects  which  may  be  hereafter  adopted  by 
the  legislatures  of  the  respective  states  for  the  state 
courts."' 

This  act,  it  will  be  perceived,  is  prospective;  and, 
unlike  the  correspondent  preceding  acts,  it  expressly 
recognizes  the  grounds  of  exemption  prescribed  by 

JSee  §  29  of  the  Judiciary  Act,  of  1789,  oh.  20:  1  Stat,  at  Large,  p. 
73,  and  the  act  of  May  13, 1800,  oh.  61 :  2  Stat,  at  Large,  p.  82. 
*  Act  of  July  20, 1840,  oh.  47 :  5  Stat,  at  Large,  p.  894. 
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pastes,  the  state  laws.  It  was  doubtless  designed  to  embrace 
petit  jurors  for  the  trial  as  well  of  criminal  as  of  civil 
causes;  and  grand  as  well  as  petit  jurors-  Bales  have 
been  framed  for  giving  it  full  effect  in  the  northern 
district  of  New  York,  and  it  is  presumed  in  the  other 
districts  also.1 

By  the  29th  section  of  the  judiciary  act  of  1789** 
it  is  enacted  that  "writs  of  venire  facia*,  when  direct- 
ed by  the  court,  shall  issue  from  the  clerk's  office, 
and  shall  be  served  and  returned  by  the  marshal  in 
his  proper  person,  or  by  his  deputy,  or  in  case  the 
marshal  or  his  deputy  is  not  an  indifferent  person, 
or  is  interested  in  the  event  of  the  cause,  by  such  fit 
person  as  the  court  shall  specially  appoint  for  that 
purpose,  to  whom  they  shall  administer  an  oath  or 
affirmation,  that  he  will  truly  and  impartiattg  serve 
and  return  such  writ.  And  when  from  challenges, 
or  otherwise,  there  shall  not  be  a  jury  to  determine 
any  civil  ox  criminal  cause,  the  marshal  or  his  dep- 
uty shall,  by  order  of  the  court  where  such  defect  of 
jurors  shall  happen,  return  jurymen  de  taiUms  circwn- 
stmtibus  sufficient  to  complete  the  panel;  and  when 
the  marshal  or  his  deputy  are  disqualified  as  afore- 
said, jurors  may  be  returned  by  such  disinterested 
person  as  the  court  shall  appoint." 

In  the  State  of  New  York,  while,  as  formerly,  jurors 
were  selected  by  the  sheriff,  as  in  England,  ad  libitum 
from  the  body  of  the  county,  there  was  no  room  for 
doubt  that  if  the  sheriff  was  a  party  or  otherwise 
interested  in  the  event  of  the  suit,  he  was  thereby 

See  Appendix,  Rule  46,  N.  D.,  N.  Y.  This  Mi  is  sUU  in  force,  hut 
other  regulations  of  great  importance  respecting  the  qualifications  of 
grand  jurors,  have,  by  a  recent  act  of  oougress,  been  superadded  to  meet 
the  exigencies  of  an  insurrection  against  the  national  government,  which, 
however,  will  And  a  more  appropriate  plstM  iu  the  fourth  part  of  this  work 
treating  of  criminal  proceedings. 
•Ch.  20:  1  Stat,  si  Large,  p.  73. 
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disqualified  for  serving  the  venire,  and  that  this  chapj*. 
would  be  good  ground  of  challenge  to  the  array. 
Bat  after  the  law  was  altered  In  this  respect,  and 
petit  jnrors  were  required  to  be  drawn  by  lot  by  the 
county  clerk,  the  question  arose  in  the  case  of  Woods 
v.  Bowan  &  Coon  (5  John.  Rep.,  133),  whether  it  was 
still  a  valid  ground  of  objection  to  the  array  that  the 
sheriff  by  whom  the  jurors  had  been  summoned,  was 
a  party  to  the  suit.  The  court  decided  this  question 
in  the  affirmative;  chiefly  on  the  ground,  that  though 
the  sheriff  no  longer  possessed  the  power  to  designate 
the  jurors,  yet  that  under  various  pretexts  he  might 
omit  to  summons  those  named  in  the  panel  whom 
he  might  wish  to  exclude. 

The  act  of  29th  April,  1802,  enacts  that  from  and 
'  after  the  passage  thereof,  "no  special  juries  shall  be 
returned  by  the  clerks  of  any  of  the  circuit  courts ; 
but  that  in  all  cases  in  which  it  was  the  duty  of  the 
clerks  to  return  special  juries,  before  the  passing  of 
this  act,  it  shall  be  the  duty  of  the  marshal  for  the 
district  where  any  circuit  court  may  be  held,  to  re* 
turn  special  juries  in  the  same  manner  and  form  as» 
by  the  laws  of  the  respective  states,  the  said  clerks 
were  required  to  return  the  same."1 

Jurors9  fees.]  Jurors  are  entitled  to  a  compensa- 
tion of  two  dollars  for  each  day's  attendance  in  court; 
and  to  five  cents  a  mile  for  traveling,  in  going  to  and 
returning  from  the  place  of  holding  the  court* 

Before  the  passage  of  the  act  here  cited,  the  fees  of 
jurors  were  prescribed  by  the  act  of  28th  February, 
1799.  The  old  as  well  as  the  new  act  gave  per  diem 
compensation,  and  the  practice  under  it  was  for  the 
marshal,  at  the  adjournment  of  the  court,  to  pay  the 

1  Ch.  31,  §  30 :  2  Stat,  at  Large,  p.  167. 

1  Act  of  February  26, 1853,  ch.  80,  §3:  10  Stat  at  Large,  p.  168.    8m 
Appendix,  where  this  act  will  also  be  found. 
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paM2.  jurors  for  each  day's  attendance  without  regard  to 
the  particular  nature  of  the  services  they  had  been 
required  to  perform.  It  seems  highly  improbable 
that  congress  designed  to  alter  this  practice.  Bat 
the  act  of  1853,  contains  a  provision  that  appears 
nevertheless,  to  infer  such  a  purpose.  It  is  this: 
"  In  cases  where  the  United  States  are  parties,  the  mar- 
shal shall,  on  the  order  of  the  court,  to  be  entered  in 
its  minutes,  pay  to  the  jurors  and  witnesses  all  such 
fees  as  they  may  appear  by  such  order  to  be  entitled 
to,  which  sums  shall  be  allowed  him  at  the  treasury 
in  his  accounts."  With  respect  to  witnesses  this  pro- 
vision is  intelligible  and  unobjectionable,  and  in  ac- 
cordance with  antecedent  usage,  except  that,  so  far  as 
I  am  informed,  no  order  of  the  court  was  supposed  to 
be  required  to  authorize  the  payment  by  the  marshal 
of  the  compensation  due,  to  wit:  for  attendance  in 
behalf  of  the  United  States.  Witnesses  are  sum- 
moned to  testify  in  particular  specified  causes;  and 
in  suits  between  private  parties  may,  conveniently, 
and  in  justice,  should,  be  paid  by  the  party  at  whose 
instance  they  attend.  But  it  is  otherwise  with  jurors, 
and  it  seems  most  probable  that  they  were  inadvert- 
ently coupled  in  this  enactment  with  witnesses,  with- 
out any  actual  design  to  introduce  an  innovation 
scarcely  susceptible  of  practical  application. 

9.  Notice  of  trial. 

In  the  circuit  and  district  courts  for  the  southern 
district  of  New  York,  eight  days'  notice  of  trial  is  to 
be  given. 

In  the  district  court  for  the  northern  district  of 
New  York,  fourteen  days9  notice  of  trial,  and  six 
days'  notice  of  countermand,  are  to  be  given  in  all 
cases  without  regard  to  the  defendant's  place  of 
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residence,  as  in  the  supreme  court  of  New  York.1  char* 
In  each  of  these  courts,  a  note  of  the  issue,  and  of 
the  pleadings  and  attorneys'  names,  must  be  deliv- 
ered to  the  clerk,  on  or  before  the  Thursday  preced- 
ing the  term,  who  is  required,  as  early  as  the  follow- 
ing day,  to  have  the  calendar  of  causes  to  be  tried, 
made  up,  arranging  them  according  to  the  dates  of 
their  issues.2 

There  are,  however,  certain  descriptions  of  cases,  as 
already  shown,  in  which  the  United  States  are  en- 
titled, under  certain  circumstances,  to  judgment 
against  the  defendant,  at  the  return  term  of  the  pro- 
cess by  which  he  is  brought  in  to  answer.  With  the 
rigid  enforcement  of  this  right,  the  regular  service  of 
a  notice  of  trial  is,  of  course,  incompatible.  And,  for 
the  regulation  of  the  practice,  in  one  of  those  cases, 
the  following  rules  have  been  adopted  by  the  district 
court  for  the  southern  district  of  New  York,  and  are 
also  to  be  considered  as  operative  in  the  circuit  court 
for  that  district. 

"In  suits  in  behalf  of  the  United  States,  in  which 
the  plaintiffs  are  by  statute  entitled  to  judgment  at 
the  return  term  of  the  writ,  the  declaration  may  be 
filed  in  open  court  on  the  day  the  writ  is  returned ; 
and  proper  proceedings  may  be  thereon  taken  for 
perfecting  judgment  instanter,  unless  a  plea  is  filed 
and  a  continuance  of  the  cause  allowed  by  the  court" 

"If  the  defendant  pleads  to  any  such  suit,  the  dis- 
trict attorney  may  have  the  cause  placed  on  the 
calendar  at  the  same  term,  and  may  without  other 
notice  bring  the  same  to  trial  when  called,  unless  at 
the  instance  of  the  defendant,  the  court  shall  grant 
a  continuance  in  the  cause." 3 

1  Appendix,  Rule  81,  D.  C. 

1  Appendix,  Rule  46,  D.  C,  N.  D. 

•  Rules  209,  210,  D.  C.  / 
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parts.  Tjje  roles  upon  this  subject  of  the  courts  for  the 
northern  district  of  New  York,  are  substantially  the 
same  as  the  foregoing.1 

SECTION  vra. 

PROCEEDINGS  FROM  THE  TRIAL  TO  THE  EXECUTION,  INCLUSIYS. 

1.  0/  the  trial  and  its  incidents. 

No  one  acquainted  with  the  manner  of  conducting 
trials  in  the  courts  of  a  state,  is  likely  to  be  at  a  loss 
in  the  management  of  a  trial  in  the  national  courts 
of  that  state.  There  is  nothing  in  the  organization 
of  these  courts,  nor  in  the  acts  of  congress  regulating 
the  proceedings,  which  necessarily  leads  to  any  di- 
versity of  practice  in  this  respect,  between  them  and 
the  courts  of  the  several  states  in  which  they  act. 
The  jurors  are  called  and  sworn ;  may  be  fined  for 
non-attendance ;  may  be  challenged  upon  the  same 
grounds,  and  the  challenge  is  tried  in  the  same  man- 
ner in  each.  The  case  is  opened ;  the  witnesses  are 
Called,  sworn  and  examined,  in  the  same  manner; 
and  the  rules  of  evidence  are  the  same  f  it  is  in  like 
manner  the  duty  of  the  judge  to  decide  pertinent 
questions  of  law  as  they  arise,  and  equally  the  right 
of  the  parties  to  except  to  his  decisions;  a  plea  puis 
%  darrien  continuance  may  in  like  manner  be  pleaded ; 
a  demurrer  to  evidence  may  in  like  manner  be  put 
in ;  the  verdict  is  in  like  manner  either  general  or 
special,  or  (when  the  state  practice  admits  it)  may 

c   >  Appendix,  Rales  20,  21. 

*  In  some  of  the  states  the  parties  in  a  suit  are,  by  statute,  permitted 
to  testify  in  their  own  behalf,  and  also  to  call  eaoh  other  as  witnesses. 
Doubts  were  entertained  whether  this  great  innovation  upon  a  funda- 
mental principle  of  the  common  law  was  within  the  provision  of  tha 
thirty-fourth  section  of  the  judicial  act  of  1789,  adopting  the  laws  of 
the  several  states  as  rules  of  decision  in  trials  at  common  law.  Thm 
question  has  at  length  received  an  affirmative  answer  in  Fame*  v.  Ctrnp 
btll  et  at,  1  Black,  427;  Haut$knecht  v.  Clafpool  it  at,  1  Black,  ill ; 
and  Wright  r.  Bala ,  2  Black,  636. 
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be  taken  subject  to  the  opinion  of  the  court,  on  a  chap,  a. 
special  case ;  a  juror  may,  under  like  circumstances, 
be  withdrawn,  and  the  rules  with  regard  to  damages 
are  the  same,  excepting  always  such  modifications 
as  may  have  been  introduced  by  special  rules  of  court, 
in  relation  to  such  of  these  particulars  as,  from  their 
nature,  are  subject  to  judicial  discretion.1 

A  usage  prevails  in  the  national  courts  of  praying 
instructions  to  the  jury  at  the  close  of  the  trial,  on 
all  such  questions  of  law  as  the  case  is  supposed  to 
involve.  These  questions  are  generally  very  for- 
mally drawn  up  in  writing.  They  are  frequently 
divided  and  subdivided,  and  spun  out  to  such  a 
degree,  that,  being  presented  to  the  court  not 
until  the  case  is  just  about  being  submitted  to  the 
jury,  and  sometimes  not  until  this  has  been  done, 
the  court  finds  it  embarrassing  to  deal  with  them. 
It  has,  however,  been  very  properly  held,  that  the 
court  is  not  restricted  to  the  terms  and  forms  of  in- 
struction required  by  the  parties,  simply  deciding 
whether  it  will  give  or  withhold  the  particular  in- 
structions prayed  for;  but  that  it  is  sufficient  to 
instruct  the  jury  on  such  questions  of  law  as  appear 
to  the  court  to  be  applicable  to  the  evidence,  and  in 
such  terms  as  it  shall  see  fit,  leaving  it  to  the  parties 
respectively  to  except  to  the  refusal  of  the  court  to 
give  any  other  or  further  instructions ;  for  "  whilst," 
says  Mr.  Justice  Daniel,  in  delivering  the  opinion 

1  In  the  circuit  and  district  courts  for  the  southern  district  of  New 
York,  when  two  counsel  on  each  side  sum  up  to  the  jury,  the  arguments 
are  to  be  heard  alternately,  and  not  from  both  connsel  consecutively  on 
the  same  side,  as  had  before  been  the  practice. 

When  at  any  session  of  a  oirouit  or  district  court,  the  trial  or  hearing 
of  a  cause,  civil  or  criminal,  having  been  began,  shall  not  be  concluded 
before  the  arrival  of  the  time  fixed  for  the  commencement  of  another 
session,  it  may,  nevertheless,  be  continued  and  completed.  Act  of 
March  2, 1855,  oh.  140 :  10  Stat,  at  Large,  630. 
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farts.  0f  the  court,  "in  trials  at  law,  it  is  invariably  true 
that  the  decision  of  questions  upon  the  weight  of 
evidence  belongs  exclusively  to  the  jury,  it  is  equally 
true  that  wherever  instructions  upon  evidence  are 
asked  from  the  court  to  the  jury,  it  is  the  right  and 
tide  duty  of  the  former  to  judge  of  the  relevancy, 
and  by  necessary  implication,  to  some  extent,  upon 
the  certainty  and  definiteness  of  the  evidence  pro- 
posed. Irrelevant,  impertinent,  or  immaterial  state- 
ments, a  court  cannot  be  called  upon  to  admit  as  the 
groundwork  of  instructions;  it  is  bound  to  take  care 
that  the  evidence  on  which  it  shall  be  called  to  act, 
is  legal;  and  that  it  conduces  to  the  issue  on  behalf 
either  of  the  plaintiff  or  of  the  defendant."  JRoocfc  ▼. 
Buttings,  16  Peters,  319,  323;  Clymer's  Lessee  v.  Da*o- 
kins  et  al.,  3  Howard,  674,  688;  Law  v.  Gross,  1 
Black,  533. 

It  has,  with  great  propriety,  been  held  that  a  judge 
has  no  right  to  charge  the  jury  upon  a  hypothetical 
case.  The  United  States  v.  Breiting,  20  Howard,  252. 
"It  is,"  said  the  Chief  Justice,  in  pronouncing  the 
decision,  "clearly  error  in  a  court  to  charge  a  jury 
upon  a  supposed  or  conjectural  state  of  facts,  of 
which  no  evidence  has  been  offered.  The  instruction 
presupposes  that  there  is  some  evidence  before  the 
jury,  which  they  may  think  sufficient  to  establish  the 
facts  hypothetical^  assumed;  and  if  there  is  no  evi- 
dence which  they  have  a  right  to  consider,  then  the 
charge  does  not  aid  them  in  coming  to  correct 
conclusions,  but  its  tendency  is  to  embarrass  and 
mislead  them.  It  may  induce  them  to  indulge  in 
conjectures,  instead  of  weighing  the  testimony.'9  If 
a  series  of  propositions  be  embodied  in  the  instruc- 
tions given,  and  the  instructions  be  excepted  to  in 
mass,  if  any  one  of  the  instructions  is  correct,  the 
exception  will  be  overruled.  Johnson  v.  Jones  etal.,1 


Fracuck  of  the  Cibcuit  jlnd  District  Courts.  415 

Black,  209.  A  bill  of  exceptions  should  contain  only  CHAPa' 
so  much  of  the  evidence  as  is  necessary  to  present 
the  legal  question  for  the  consideration  of  the  appel- 
late court  Id. 

There  is  another  decision  touching  the  power  and 
duties  of  the  court  too  important  to  be  passed  over 
without  notice.  In  the  case  of  MitcheU  v.  Harmony 
(13  Howard,  115, 130),  it  is  asserted  to  be  file  practice 
of  the  state  courts  in  some  of  the  states  to  express 
their  opinions  upon  questions  of  feet  as  well  as  of 
law,  and  New  York  was  said  to  be  one  of  those 
states,  and  it  was  held  not  to  be  improper  where  this 
is  customary  in  the  local  tribunals,  for  the  national 
courts  to  follow  their  example,   v 

The  trial  of  the  case  before  the  court  took  place  in 
the  circuit  court  for  the  southern  district  of  New 
York,  and  seems  to  have  been  well  adapted  to  test 
the  propriety  of  the  usage  in  question ;  the  language 
of  the  court,  in  expressing  its  opinion  upon  the  suffi- 
ciency of  the  evidence,  on  some  of  the  most  material 
questions  of  fact  in  the  case  having  been  very  de- 
cided, and  this  being  one  of  the  grounds  of  exception 
on  which  the  writ  of  error  was  founded.  The  judg- 
ment was,  however,  affirmed,  on  the  ground  that  the 
questions  of  fact  were  in  reality  submitted  to  the 
jury,  the  judge,  in  conclusion,  having  observed  to 
them  "that  if  they  agreed  with  him  in  his  view  of 
the  facts,  they  would  find  for  the  plaintiff,  otherwise 
for  the  defendant."  Mr.  Justice  Daniel,  in  a  very 
forcible  opinion,  dissented  from  the  decision. 

It  is  the  duty  of  the  court  to  guard  against  sur- 
prise, when  in  the  course  of  a  trial  a  right  is  asserted 
upon  one  of  two  inconsistent  grounds;  yet  this  is  a 
matter  of  practice  and  discretion,  and  not  a  ground 
for  a  writ  of  error.  Turner  v.  Yates,  16  Howard,  14. 
Nor  is  the  omission  of  the  court  below  to  instruct 
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PABT2.  the  jury  upon  a  point  of  law,  unless  requested 
to  do  so.  Peacock  v.  Dialogue  (2  Peters,  1) ;  nor  the 
denial  of  a  prayer,  unless  the  entire  prayer,  as  made, 
ought  to  have  been  granted.  Columbia  Insurance  Co. 
v.  Lawrence,  2  Peters,  25.  If  evidence  offered  be 
admissible  for  any  purpose,  it  is  not  error  to  over- 
rule a  general  objection  to  it.  The  party  objecting 
should  in  such  a  case,  pray  an  instruction  limiting  the 
effect  of  the  evidence  to  the  particular  purpose  for 
which  it  is  admissible.  Kelly  v.  Jackson,  6  Peters, 
622.  The  court  is  not  bound  to  repeat  to  the  jury 
essentially  the  same  proposition  in  different  forms. 
Id.  It  is  not  the  province  of  the  court  to  advise  the 
jury  concerning  the  comparative  weight  of  different 
parts  of  the  evidence.  Crane  v.  Morris's  Lessee,  6 
Peters,  598. 

Special  cases.]  The  English  practice  (designed  to 
save  the  delay  and  expenses  incident  to  special  ver- 
dicts and  bills  of  exceptions),  where  a  difficulty  in 
point  of  law  arises  upon  the  trial,  of  permitting 
general  verdicts  to  be  found,  subject  to  the  opinion 
of  the  court  on  a  special  case,  has  always  prevailed 
in  the  State  of  New  York.  But  in  one  essential  par- 
ticular, the  New  York  practice  differed  from  the 
English.  In  England,  the  case  does  not  contain 
the  evidence  given  at  the  trial,  but  a  statement  of  the 
facts  proved;  so  as  to  present  merely  the  questions  of 
law  reserved;  the  case  being  settled  at  the  trial  be- 
fore the  jury  is  discharged,  where,  if  any  difference 
of  opinion  arise  about  a  fact,  the  opinion  of  the  jury 
is  taken,  and  the  fact  is  stated  accordingly.  1  Axchb. 
Practice,  193.  But  here  the  practice  was  to  state  the 
evidence  at  length,  from  which  the  court  were  to 
draw  such  conclusions,  as  in  their  opinion,  the  jury 
ought  to  have  drawn,  had  they  been  required  to  pass 
upon  it  See  inter  aZ.,  15  Johns.  Hep.,  409.  By  a  late 
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role  of  the  supreme  court  of  New  York,  this  depar-  CHAP-2- 
ture  from  the  English  practice  is,  however,  abrogated. 
But  it  is  understood  still  to  subsist  in  each  of  the 
national  courts  in  New  York ;  being  expressly  recog- 
nized by  a  rule  of  the  court  for  the  northern  district,1 
and  indirectly  by  a  rule  of  the  courts  for  the  southern 
district. 

As  to  the  mode  of  preparing  and  settling  cases, 
see,  post,  New  trial. 

BiU  of  exceptions-^-Demurrer  to  evidence — Special  verdict. 

To  entitle  a  party  to  take  an  exception  to  the 
admission  of  evidence,  whether  written  or  oral  by 
the  court,  he  must  specify  the  particular  ground  of 
his  objection  to  its  admission.  A  mere  general  objec- 
tion is  insufficient,  and  will  be  regarded  by  the  appel- 
late court  as  nugatory :  nor  ought  objections  in  this 
form  to  be  tolerated  at  the  trial.  Camden  v.  Doremus 
et  aJ.j  3  Howard,  515,  530. 

The  insertion  of  the  charge  of  the  court  at  large 
in  a  bill  of  exceptions,  upon  a  general  exception  to 
the  whole  charge,  is  inadmissible,  and  the  judges 
of  the  circuit  and  district  courts  are  expressly  for- 
bidden by  a  rule  ot  the  supreme  court  to  allow  bills 
of  exceptions  thus  framed;  but  "the  party  except- 
ing" is  "required  to  state  distinctly  the  several 
matters  of  law  in  such  charge  to  which  he  excepts : 
and  such  matters  of  law,  and  those  only"  are  to  "be 
inserted  in  the  bill  of  exceptions,  and  allowed  by  the 
court."*  Yet,  although  a  bill  of  exceptions  is  im- 
properly  drawn,  if  the  court  can  ascertain  the  sub- 
stance of  the  facts,  and  the  questions  of  law  on  which 

'Appendix,  Rale  49,  D.  C. 

'Appendix,  Rule  4.    See,  also,  Simpson  t.  The  Westchester  Railroad 
Company ,  3  Howard,  653 ;  Barrow  y.  Rear,  9  Howard,  366. 

53 


418  Practice  of  the  Cibcuit  akd  District  Courts. 

PABT2-  the  court  instructed  the  jury  are  apparent,  it  will 
nevertheless  proceed  to  decide  the  cause.1 

An  error  apparent  on  the  face  of  the  record  is  open 
to  revision  and  correction  on  a  writ  of  error,  although 
there  is  a  bill  of  exceptions  not  embracing  it :  but 
this  rule  does  not  extend  to  erroneous  decisions  of 
the  court  with  respect  to  the  admissibility  of  evidence. 
It  is  not  enough  to  have  it  appear  that  the  evidence 
admitted  was  objected  to;  it  must  appear  that  an 
exception  was  taken.3 

In  the  case  of  Simpson  v.  Westchester  RR.  Co., 
just  above  cited,  on  a  motion  for  a  certiorari,  to  bring 
up  parts  of  the  charge  which  it  was  alleged- had  been 
improperly  omitted,  it  was  held  that  the  court  had 
not  the  power  to  correct  any  errors  or  omissions  that 
might  have  been  made  in  the  circuit  court  in  fram- 
ing the  exception;  nor  could  the  court  regard  any 
part  of  the  charge  as  the  subject  matter  of  revision 
except  what  had  been  certified  to  have  been  excepted 
to  by  the  judges  or  one  of  them,  under  seal.  If  the 
portion  of  the  charge  to  which  the  diminution  is 
suggested,  was  in  fact  embraced  in  the  exceptions, 
and  the  omission  of  it  is  a  clerical  error,  then,  upon 
producing  a  copy  of  the  exception  properly  certified, 
the  plaintiff  in  error  will  be  entitled  to  a  certiorari, 
in  order  to  supply  the  defect.  But  the  court  can  in 
no  respect  alter  or  award  the  exception  certified  under 
the  seals  of  the  judges  of  the  circuit  court,  either  by 
referring  to  the  charge  at  length,  or  to  the  notes  of 
the  presiding  jftdge.3 

Whether  a  bill  of  exceptions  returned  with  a  writ 
of  error  presents  for  revision  any  question  of  law  in 

1  The  United  Statu  v.  Morgan  et  al.t  11  Howard,  154. 
*8uydam  v.  Williamson  et  al.t  20  Howard,  427. 
'  The  charge  in  the  case  before  the  court  had  been  delivered  by  Mr. 
Jofltice  Baldww,  who  had  in  the  meantime  died. 
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such  form  as  to  enable  the  court  to  decide  upon  it,  CHAP- 2- 
or  only  a  mass  of  conflicting  evidence  on  which  no 
jurisdiction  /san  be  exercised  on  writ  of  error,  is  a 
question  to  be  decided  only  on  final  hearing,  and  not 
on  motion  to  dismiss  the  writ  of  error.  Minor  v.  Til- 
lotson,  1  Howard,  287. 

An  exception  must  be  distinctly  taken  at  the  trial 
and  while  the  jury  are  at  the  bar ;  and,  strictly,  the 
bill  of  exception  should  then  be  tendered  to  the  judge 
for  his  signature,  but  it  may,  according  to  common 
usage,  be  signed  nunc  pro  tunc,  after  the  trial,  pro- 
Tided  the  exception  be  taken  and  noted  with  suffi- 
cient certainty  by  the  judge  at  the  time.  Ex  parte 
Martha  Bradstreet,  4  Peters,  106 ;  Sheppard  et  at.  v. 
WUlson,  6  Howard,  260 ;  Barton  v.  Forsyth,  20  How- 
ard, 634;  The  United  States  v.  BreiUing,  20  Howard, 
252;  2  Black,  563;  id.,  671. 

According  to  the  laws  of  New  York,  a  bill  of 
exceptions  taken  at  the  trial  (of  a  cause  in  the  su- 
preme court),  is  to  be  returned  to  the  court  at  its 
next  term,  where,  according  as  the  court  shall  be  of 
opinion,  that  the  exceptions  are  well  or  ill  founded, 
a  new  trial  shall  be  granted,  or  a  judgment  rendered 
in  pursuance  of  the  verdict;  in  which  latter  case  a 
writ  of  error  may  be  brought  to  the  court  of  last 
resort.  This  practice,  however,  it  will  readily  be  seen, 
is  not  applicable  to  the  courts  of  the  United  States. 
In  them,  as  in  the  English  courts,  judgment  is  ren- 
dered upon  the  verdict  of  course,  and  regularly  the 
party  can  only  avail  himself  of  his  bill  of  exceptions 
by  writ  of  error.  But  by  a  rule  of  each  of  the  national 
courts  of  New  York,  the  advantages  of  the  state  prac- 
tice are  virtually  secured:  for  it  is  thereby  provided, 
that  a  bill  of  exceptions,  may,  before  judgment,  be 
used  instead  of  a  case,  on  motion  for  a  new  trial.1 

1  Appendix,  Role  51,  D.  C.    See,  pott,  Ntw  trial. 
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part  2.  According  to  the  practice  of  the  supreme  court  of 
New  York,  bills  of  exceptions  operate  per  se  to  stay 
proceedings.  Hasbrouck  v.  Tappen,  15  Johns.  Rep., 
182.  But,  as  we  have  just  seen,  they  have  a  new 
and  peculiar  character  imparted  to  them  by  a  statute 
of  the  state ;  their  office  in  the  first  instance  being 
merely  to  bring  before  the  court  in  which  the  suit  is 
pending,  the  question  presented  by  the  exceptions,  in 
order  to  enable  that  court  to  decide  whether  a  judg- 
ment ought  to  be  rendered  on  the  verdict,  or  a  new 
trial  granted.  In  that  court,  therefore,  it  is  consis- 
tent and  proper,  that  they  should  operate  of  course 
to  stay  proceedings.1  But  it  is  otherwise  in  the 
courts  of  the  United  States ;  and  this  it  is  believed 
is  a  case  in  which  the  practice  of  the  supreme  court 
would  not  apply  in  the  national  courts  for  this  state. 

In  the  courts  of  the  southern  district,  therefore,  it 
is  expressly  provided  by  the  rule  last  above  cited, 
that  a  bill  of  exceptions  thus  used  instead  of  a  case 
shall  have  the  same  effect  in  staying  proceedings. 
In  the  courts  of  the  northern  district,  an  order  is 
necessary.2 

The  mode  of  drawing  up,  amending  and  settling  a 
bill  of  exceptions,  demurrer  to  evidence,  and  special 
verdict,  in  the  national  courts  of  New  York,  is  pre- 
scribed by  their  rules.  A  special  verdict  may  properly 
be  resorted  to  where  there  is  no  dispute  about  the 
facts ;  but  in  order  to  enable  the  appellate  court  to 
act  upon  it,  it  must  state,  not  the  evidence,  but  the 
facts  as  found  or  agreed  upon;  and  the  consideration 

1  But  to  prevent  improper  delay,  the  court  has  adopted  a  rule  permit- 
ting them  to  be  argued  out  of  their  order  upon  the  calendar  as  frivolous, 
unless  the  party  excepting,  shall,  before  the  term  at  which  the  cause  is 
notioed  for  argument,  obtain  from  the  judge  who  tried  the  cause,  and 
serve  upon  the  opposite  party,  a  certificate  that  there  is  probable  cause 
to  stay  proceedings. 

1  Appendix,  Rule  61. 
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of  the  appellate  court  is  limited  to  the  facte  so  stated,  char  2. 
If  it  is  desired  to  obtain  a  review  of  the  rulings  of 
the  court  in  admitting  or  excluding  evidence,  it  can 
be  done  only  by  a  bill  of  exceptions.  But  whichever 
of  these  expedients  is  adopted,  it  must  be  done  in  due 
form;  and,  therefore,  where  a  paper  purporting  to  be  a 
history  of  the  trial,  signed  by  the  judge,  and  certified 
as  correct  by  the  counsel  of  the  defendant  in  error, 
was  filed  in  the  office  of  the  clerk  of  the  circuit  court, 
after  the  writ  of  error  was  issued,  and  was  returned 
with  the  record,  it  was  treated  as  nugatory ;  and  no 
error  otherwise  appearing  in  the  record,  the  judgment 
was  affirmed.  Suydam  v.  Williamson  et  al.,  20  How- 
ard, 428. 

By  a  rule  of  the  circuit  court  of  the  southern  dis- 
trict of  New  York,  "  where  a  case  shall  be  made  with 
leave  to  turn  the  same  into  a  special  verdict,  or  bill 
of  exceptions,  the  party  shall  not  be  at  liberty  to  do 
either  at  his  election,  but  the  court  may,  if  they  think 
proper,  prescribe  the  one  which  he  shall  adopt." 

In  the  courts  of  the  northern  district  of  New  York, 
there  is  no  express  rule  upon  this  subject,  and  the 
practice  of  the  supreme  court  of  the  state  in  relation 
to  this  point  is  therefore  operative  therein. 

Nonsuit]  In  the  case  of  Doe  v.  Orymes  et  al,  in  error 
from  the  circuit  court  for  the  district  of  Georgia  (1 
Peters,  469),  the  question  was,  whether  the  court 
below  had  authority  to  order  a  peremptory  nonsuit 
against  the  will  of  the  plaintiff:  and  it  was  held  that 
it  had  not;  although  the  exercise  of  such  an  authority 
was  conceded  to  be  in  conformity  with  the  practice 
of  the  state  courts  in  Georgia  (or  at  least  of  some  of 
them),  and  in  accordance  with  the  uniform  antecedent 
practice  of  the  circuit  court  from  which  the  record 
came.  It  follows,  therefore,  from  this  decision,  that 
the  courts  of  the  United  States  do  not  possess  this 
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PART2.  authority  in  any  of  the  districts ;  or,  at  least,  that  it 
cannot  be  exercised,  where,  as  in  the  case  decided, 
some  evidence  has  been  given.  The  language  of  the 
court  indeed,  although  used  in  reference  to  the  par- 
ticular cause  before  it,  is  unqualified,  by  even  an 
intimation,  that  such  a  power  could,  under  any  dr- 
cumstances,  be  exercised ;  and  in  the  case  of  D'  Wolf 
v.  Bdbaud  et  at,  subsequently  decided  at  the  same 
term  (1  Peters,  476,  497),  as  also  in  several  other 
more  recent  cases,  the  court  referred  to  the  doctrine 
of  this  case  as  universally  applicable. 

But  it  has,  nevertheless,  been  held,  that,  in  these 
states  where  this  practice  prevails,  the  defendant  has 
a  right  at  the  close  of  the  evidence  in  behalf  of  the 
plaintiff,  to  pray  the  court  to  instruct  the  jury  that 
there  is  no  evidence  upon  which  they  can  lawfully 
find  a.  verdict  for  the  plaintiff,  and  that  it  is  the  duty 
of  the  court  to  give  such  an  instruction,  when,  in  its 
opinion,  the  evidence  is  legally  insufficient  to  warrant 
such  verdict.  In  such  case,  it  becomes,  say  the  court, 
"imperative  upon  the  jury  to  find  a  verdict  for  the 
defendant."  This  practice  answers  the  purpose  of  a 
demwrrer  to  evidence,  and  should  be  tested  by  the  same 
rules.  PwJc  v.  Boss,  11  Howard,  362,  373. 

2.  Of  motions  in  arrest  of  judgment  — for  judgment  non 

obstante  veredicto  —  and  repleader. 

The  legal  grounds  upon  which  these  motions  are 
founded,  are  to  be  sought  for  in  the  well  known  ele- 
mentary treatises.  The  form  and  manner  in  which 
they  are  to  be  brought  before  the  court  depend  upon 
local  usage  and  the  rules  of  the  court.  In  each  of 
the  national  courts  of  New  York  (in  conformity  with 
the  practice  in  this  particular  of  the  supreme  court 
of  the  state),  motions  in  arrest  of  judgment  belong 
to  the  class  of  enumerated  motions.    The  clerk  must 
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therefore  be  famished  with  a  note  of  the  issue,  and  char*. 
the  cause  be  placed  upon  the  calendar.1 

Preparatory  to  bringing  the  motion  before  the 
court,  a  notice  thereof,  together  with  copies  of  the 
pleadings  upon  which  it  is  founded,  or  of  so  much 
thereof  as  may  be  necessary  to  the  fall  understand- 
ing of  the  question,  is  to  be  served  upon  the  opposite 
party.  In  the  courts  of  the  southern  district,  this 
is  a  notice  of  four  days.  In  the  courts  for  the 
northern  district,  it  is  in  all  cases  a  notice  of  eight 
days;  and  (as  of  all  special  motions, — enumerated 
and  non-enumerated)  must  be  for  the  first  day  in 
term. 

In  the  courts  for  the  southern  district,  it  must 
also,  like  all  other  enumerated  motions,  be  for  the  first 
day,  subject,  however,  to  the  following  qualification : 
"if  however  sufficient  cause  is  shown  therefor,  an 
order  may  be  obtained  from  the  court  or  a  judge, 
permitting  such  notice  to  be  given  for  any  other  day 
of  the  term,  including  times  to  which  the  court  may 
stand  adjourned." 

At  the  opening  of  the  argument,  in  each  of  these 
courts,  the  judges  are  to  be  furnished  with  copies  of 
the  pleadings,  or,  of  so  much  thereof  as  may  be 
necessary;  and  also  with  a  note  of  the  points  or  ques- 
tions intended  to  be  made  by  the  respective  parties. 
In  the  courts  for  the  northern  district,  a  similar  note 
must  be  furnished  to  the  opposite  counsel.3 

Motions  for  judgment  non  obstante  veredicto,  and  for 
a  repleader,  in  each  of  these  courts  are  non-enu- 
merated motions,  and  are  of  course,  to  be  brought  on 
as  such.  In  the  courts  for  the  southern  district  of 
New  York,  the  notice  is  four,  and  in  the  courts  for 
the  northern  district,  eight  days. 

1  Appendix,  Rales  53,  65,  D.  C,  N.  P.,  N.  T. 
'Appendix,  Rules  54,  66,  D.  C. 
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part  2.  As  ajj  these  motions  must  be  made  before  judg- 
ments, and  as  in  the  national  courts  (the  trials  being 
at  bar),  the  time  requisite  for  giving  notice  and  pre- 
paring the  necessary  papers,  would  not  otherwise 
be  afforded,  an  order  to  stay  proceedings  must  be 

obtained. 

3.  New  trial. 

The  power  to  grant  new  trials  is  expressly  confer- 
red on  the  courts  of  the  United  States,  by  the  judi- 
cial act  of  24th  September,  1789.  Section  17,  declares 
"  that  all  the  said  courts  of  the  United  States  shall 
have  power  to  grant  new  trials,  in  cases  where  there 
has  been  a  trial  by  jury,  for  reasons  for  which  new 
trials  have  usually  been  granted  in  the  courts  of  law." 
By  section  18,  it  is  enacted  "  that  when,  in  a  circuit 
court,  judgment  upon  a  verdict  in  a  civil  action  shall 
be  entered,  execution  may,  on  motion  of  either  party, 
at  the  discretion  of  the  court,  and  on  such  conditions, 
for  the  security  of  the  adverse  party,  as  they  may 
judge  proper,  be  stayed  forty-two  days,  from  the  time 
of  entering  judgment,  to  give  time  to  file  in  the  clerk's 
office  of  said  court,  a  petition  for  a  new  trial.  And 
if  such  petition  be  there  filed,  within  said  term  of 
forty-two  days,  with  a  certificate  thereon  from  either 
of  the  judges  of  such  court,  that  he  allows  the  same 
to  be  filed,  which  certificate  he  may  make  or  refuse 
at  his  discretion,  execution  shall,  of  course,  be  further 
stayed  to  the  next  session  of  said  court.  And  if  a 
new  trial  be  granted,  the  former  judgment  shall  be 
thereby  rendered  void."1 

The  circuit  courts,  it  will  be  seen,  therefore,  are 
authorized  to  grant  new  trials  after  judgment;  and 
in  order  to  afford  to  the  unsuccessful  party  ample 
time  to  decide  upon  the  expediency  of  making  an 
application  and  filing  his  petition  for  this  purpose, 

'Ch.  20:  1  Sfc*.  st  Large,  p.  73. 
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may,  in  their  discretion,  direct  a  stay  of  execution  chap.  s. 
for  the  period  of  forty-two  days.  These  legislative 
provisions  are  not,  however,  to  be  regarded  as  per- 
emptorily, prescribing  a  particular  mode  by  which 
alone,  suitors  are  to  seek,  and  the  courts  to  grant 
relief  in  this  respect.  Accordingly,  general  rules 
have  been  framed  in  each  of  the  national  courts  of 
New  York,  in  conformity  with  the  practice  in  this 
particular,  of  the  supreme  court  of  the  state.  By 
rales  of  the  circuit  court  for  the  southern  district,  and 
of  the  district  court  for  the  northern  district,  it  is  in 
substance  provided,  that  motions  to  set  aside  a  non- 
suit or  verdict,  except  for  irregularity  shall  be  brought 
before  the  court  upon  a  case,  to  be  prepared  by  the 
party  intending  the  motion :  a  copy  of  which  must 
be  served,  within  four  days  after  trial,1  upon  the 
opposite  party;  who  may,  within  four  days  after 
such  service,  prepare  amendments  thereto,  and  serve 
a  copy  thereof  upon  the  party  who  prepared  the  case ; 
who  may  then,  within  four  days  thereafter,  serve  the 
opposite  party  with  a  notice  to  appear  within  con- 
venient time,  and  not  more  than  four  days  after  the 
service  of  such  notice,  before  the  judge  who  tried 
the  cause,  to  have  the  case  and  amendments  settled ; 
and  the  judge  is  thereupon  to  correct  and  settle  the 
same,  as  he  shall  deem  to  consist  with  the  truth  of 
the  facts.  And  if  the  parties  shall  omit  within  the 
several  times  above  mentioned  (unless  the  same 
shall  be  enlarged  by  the  judge),  the  one  to  propose 
amendments,  and  the  other  to  notify  an  appearance 
before  the  judge,  they  shall  respectively  be  deemed, 
the  former  to  have  agreed  to  the  case  as  prepared, 
and  the  latter  to  have  agreed  to  the  amendments  as 
proposed;  and  if  the  party  shall  omit  to  make  a  case 

1In  the  southern  diatriot,  the  language  of  the  rule  is  "before  judg- 
ment la  rendered  and  entered  upon  tuoh  verdict." 

*54 
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part  2.  within  the  time  above  mentioned,  unless  such  time 
shall  be  enlarged,  he  shall  be  deemed  to  have  waived 
his  right  to  make  such  case. 

But  it  is  also  further  provided,  that  "if  judgment 
has  been  rendered  upon  a  verdict,  the  party  intend- 
ing to  move  for  a  new  trial,  shall  give  four  days' 
notice  in  writing  to  the  opposite  party,  of  any  motion 
to  stay  execution  thereon,  and  also  of  the  petition 
intended  to  be  filed  pursuant  to  the  18th  section  of 
the  act  of  September  24, 1789,  unless  a  shorter  time 
be  allowed  by  the  court  or  judge." * 

But  where  the  motion  is  founded  upon  irregularity 
— as  the  misbehavior  of  the  jury ;  the  improper  con- 
duct of  the  prevailing  party  towards  the  jury  or  wit- 
nesses; perjury  upon  the  trial,  &c,  to  which  must 
be  added  (though  not  strictly  falling  under  the  head 
of  irregularity),  the  discovery  of  new  and  material 
evidence  after  the  trial — the  motion  is  brought  on 
upon  affidavit.  In  either  case,  an  order  to  stay  pro- 
ceedings is  necessary. 

According  to  the  practice  of  the  circuit  court  for 
the  first  circuit,  a  motion  for  a  new  trial  will  not 
be  entertained, 'in  a  case  in  which  a  bill  of  exceptions 
has  been  taken,  unless  the  bill  of  exceptions  is  waived. 
Cunningham  et  al.  v.  Bell  et  al.,  5  Mason,  161. 

Of  costs. 

It  is  now  well  understood,  and  may  be  considered 
as  perfectly  settled,  that  the  successful  party  is,  in 
general,  entitled  to  recover  his  costs  of  suit.  This 
right,  with  regard  to  some  descriptions  of  suite,  is 
expressly,  and  with  regard  to  all,  indirectly  recog- 
nized, throughout  the  whole  code  of  legislation 
applicable  to  the  subject. 

The  judicial  act  of  24th  September,  1789,  ch.  20, 
%  11,  as  we  have  seen,  restricted  the  original  civil 

*  Appendix,  Rnjtai  47, 48,  N.  D. 
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jurisdiction  of  the  circuit  courts  in  all  cases,  to  suits  chap,  2. 
in  which  the  matter  exclusive  of  costs,  exceeded  the 
sum  or  value  of  $500.  And,  for  the  purpose  of  more 
effectually  enforcing  this  limitation,  the  20th  section 
not  only  denied  costs  to  a  plaintiff,  except  the  United 
States,  who  should  recover  less,  but  also  empowered 
the  court,  in  its  discretion,  to  adjudge  costs  against 
him. 

But  this  restriction  in  point  of  amount  to  which 
the  jurisdiction  of  the  circuit  courts  was  thus  origin- 
ally subjected,  has,  by  subsequent  legislation,  as 
already  shown,  been  considerably  narrowed.  Of 
suits  in  favor  of  the  United  States;  suits  to  which 
the  bank  of  the  United  States  is  a  party;  suits  for 
the  infringement  of  rights  secured  by  letters  patent 
and  copy-rights;  and  suits  upon  debentures  by  as- 
signees ;  these  courts,  as  already  shown,  have  been  in- 
vested with  jurisdiction  without  regard  to  the  amount 
in  dispute:  and,  by  the  act  of  February  3,  1831, 
respecting  copy-rights,  "full  costs;"  and  by  the  pa- 
tent act  of  July  4,  1836,  "costs,"  are  given  in  all 
cases  of  recovery  under  them. 

By  the  act  of  8th  May,  1792,  it  is  declared  "that 
in  every  prosecution  for  any  fine  or  forfeiture  incur- 
red under  any  statute  of  the  United  States,  if  judg- 
ment is  rendered  against  the  defendant,  he  shall  be 
subject  to  the  payment  of  costs ;  and  if  any  informer 
or  plaintiff  on  a  penal  statute,  to  whose  benefit  the 
penalty  or  any  part  thereof,  if  recovered,  is  directed 
by  law  to  accrue,  shall  discontinue  his  suit  or  prose- 
cution, or  shall  be  nonsuit  in  the  same,  or  if  upon 
trial,  a  verdict  shall  pass  for  the  defendant,  the  court 
shall  award  to  the  defendant  his  costs,  unless  such 
informer  or  plaintiff,  be  an  officer  of  the  United 
States,  specially  authorized  to  commence  such  pro- 
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part  2.  secution;  and  the  court,  before  whom  the  action  or 
information  shall  be  tried,  shall,  at  the  trial,  in  open 
court,  certify  upon  record,  that  there  was  reasonable 
cause  for  commencing  the  same,  in  which  case  no 
costs  shall  be  adjudged  to  the  defendant/' l 

By  the  act  of  28th  February,  1799,  it  is  further 
declared,  "  that  if  any  informer  on  a  penal  statute, 
and  to  whom  the  penalty  or  any  part  thereof,  if 
recovered,  is  directed  to  accrue,  shall  discontinue  his 
suit  or  prosecution,  or  shall  be  nonsuited  in  the  same, 
or  if,  upon  the  trial,  judgment  shall  be  rendered  in 
favor  of  the  defendant,  unless  the  informer  be  an 
officer  of  the  United  States,  he  shall  be  alone  liable 
to  the  clerks,  marshals  and  attorneys,  for  the  fees  of 
such  prosecution ;  but  if  such  informer  be  an  officer 
whose  duty  it  is  to  commence  such  prosecution,  and 
the  court  shall  certify  that  there  was  reasonable 
ground  for  the  same,  then  the  United  States  shall  be 
responsible  for  such  fees.' 

An  act  of  February  24,  1807,*  contains  a  similar 
provision  relative  to  costs  in  cases  of  seizure,  by  any 
collector  or  other  officer,  for  which  see  Part  EEL 

And  by  the  act  of  22d  July,  1813,  it  is  provided, 
"That  whenever  there  shall  be  several  actions  or 
processes  against  persons  who  might  be  legally  joined 
in  one  action  or  process,  touching  any  demand  or 
matter  in  dispute  before  a  court  of  the  United  States 
or  of  the  territories  thereof,  if  judgment  be  given  for 
the  party  pursuing  the  same,  such  party  shall  not 
thereon  recover  the  costs  of  more  than  one  action  or 
process,  unless  special  cause  for  several  actions  or 

>Ch.  34,  §5:  1  Stat,  at  Large,  p.  275. 

■Ch.19,  §8:  id.,  p.  624. 

•Ch.  19,  g  1 :  2  Stat,  at  Large,  p.  422. 
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processes  shall  be  satisfactorily  shown  on  motion  in  CHAP- 2- 
open  court." * 

It  remains  only  to  refer  the  reader  to  the  act  of 
congress  already  cited,  prescribing  the  fees  or  "com- 
pensation" allowable  for  professional  and  official  ser- 
vices in  the  courts  of  the  United  States.  The  design 
of  the  act  is  to  determine  the  amount  of  costs  re- 
coverable from  the  unsuccessful  party  throughout  the 
ITnioij,  and  not  to  interfere  between  the  attorney  and 
hjis  client ;  and  so  the  act,  in  the  first  section,  declares. 
The  necessity  of  frequent  recurrence  to  the  act  seems 
to  furnish  a  more  than  sufficient  apology  for  inserting 
it  in  the  appendix  to  this  work.2  Subject  to  the  re- 
striction imposed  by  the  twentieth  section  of  the  judi- 
ciary act,  there  seems  to  be  little  room  for  doubt  that 
in  the  courts  of  the  United  States  the  successful  party 
is  entitled  to  recover  costs  according  to  this  act. 

5.   Of  the  judgment. 

When  a  verdict  is  given,  the  party  for  whom  it  is 
given,  may  immediately  thereafter  enter  a  rule  for 
judgment  nisi  causa. 

At  common  law,  in  ordinary  cases,  this  rule  does 
not  expire  until  after  the  four  days,  exclusive  of  the 
day  on  which  it  was  entered ;  but  if  there  are  not 
four  days  remaining  in  term  after  the  verdict,  in  that 
case  the  rule  expires,  and  judgment  may  be  signed 
on  the  last  day  of  the  term.  1  Arch.  Pr.,  200 ;  Salk., 
77 ;  2  Bos.  &  Pul.,  393.  And  such  is  the  practice  of 
the  national  courts  for  the  northern  district  of  New 

'Ch.  14,  §1:  3  Stat,  at  Large,  p.  19.  The  second  section  oontains 
similar  provisions  relative  to  proceedings  by  libel,  and  information  upon 
seizures. 

*  Act  of  Feb.  26, 1853,  oh.  80.  See  Appendix.  An  act  purporting  to 
be  amendatory  of  this  act  was  passed  August  16, 1856  (ch.  124),  but  it  does 
not  alter  the  tariff  of  fees  allowed  by  the  original  act.  It  consists  of  new 
miscellaneous  regulations  intended  to  guard  the  treasury,  and  relating 
mainly  to  public  officers. 
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part*  York;  it  being  provided  by  their  rules,  that  the  role 
for  final  judgment  shall  become  absolute,  nnless  cause 
to  the  contrary  be  shown  in  four  days  after  the  entry 
thereof,  if  there  shall  be  so  many  days  remaining  in 
term ;  and  if  not,  then  unless  cause  to  the  contrary 
be  shown  during  the  term.1 

In  each  of  the  national  courts  in  New  York,  the 
clerk  is  authorized  by  rule  to  tax  costs  and  sign  judg- 
ment records.* 

Liens  when  to  cease.']  By  the  act  of  July  4, 1840,  it 
is  provided  that  judgments  and  decrees  thereafter 
rendered  in  the  circuit  and  district  courts  of  the 
United  States,  within  any  state,  "  shall  cease  to  be 
liens  on  real  estate  or  chattels  real  in  the  same  man- 
ner, and  at  like  periods  as  judgments  and  decrees  of 
the  courts  of  such  state  now  cease  by  law  to  be  liens 

thereon." 3 

6.  Execution. 

When  to  issue.]  The  right  to  issue  an  execution 
immediately  after  judgment,  is  qualified,  and  in  some 
degree  abridged  by  the  laws  of  the  United  States. 
The  twenty-third  section  of  the  judicial  act,  of  24th 
September,  1789,  forbids  the  issuing  of  an  execution 
upon  a  judgment  in  the  district  or  circuit  courts,  "in 
any  case  where  a  writ  of  error  may  be  a  supersedeas" * 
until  the  expiration  of  ten  days  after  judgment. 

1  Appendix,  Rale  82,  D.  C. 

*  Appendix,  Rule  79,  D.  C,  N.  D. 

*  Ch.  43,  §  4 :  5  Stat  at  Large,  392. 

4  Unless  the  clause  quoted  in  the  text  means  in  any  case  where  a  writ 
of  error  may  be  brought ,  it  seemn  not  easy  to  discern  its  practical 
import;  and  to  express  that  meaning  the  words  are  not  well  chosen. 
At  common  law  a  writ  of  error  is  always  a  supersedeas.  Indeed  the 
preceding  clause  of  the  section,  limiting  the  operation  of  writs  of  error 
in  this  respect  to  cases  in  which  the  writ  shall  be  sued  out  and  served 
within  ten  days  after  judgment,  infers  this.  The  interpretation  above  sug- 
gested seems,  therefore,  to  be  unavoidable,  and  if  so,  it  follows  that  in  no 
case  subject  by  law  to  revision  on  writ  of  error,  can  an  execution  issue 
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■ 

And  by  the  act  of  19th  May,  1828,  it  is  enacted,  chai\2. 
"that  in  any  one  of  the  courts  of  the  United  States, 
where  judgments  are  a  lien  upon  the  property  of  the 
defendant,  and  where  by  the  laws  of  the  state, 
defendants  are  entitled  in  the  courts  thereof,  to  an 
imparlance  of  one  term  or  more,  defendants  in  actions 
in  the  courts  of  the  United  States,  holden  in  such 
state,  shall  be  entitled  to  an  imparlance  of  one  term."1 

The  term  imparlance  is  understood  here  to  mean  a 
stay  of  execution. 

Form  of  executions  and  proceedings  thereon.']  The  3d 
section  of  the  act  last  above  cited,  directs  that  writs 
of  execution  issued  on  judgments,  in  any  of  the 
courts  of  the  United  States,  and  the  proceedings 
thereon  shall  be  the  same,  except  their  style,  in  each 
state  respectively,  as  are  now  used  in  the  courts  of 
such  state:  Provided,  however,  that  it  shall  be  in  the 
power  of  the  courts,  if  they  see  fit  in  their  discretion, 
by  rules  of  court  so  far  to  alter  final  process  in  said 
courts,  as  to  conform  the  same  to  any  change  which 
may  be  adopted  by  the  legislature  of  the  several 
states  for  the  state  courts."2 

until  the  expiration  of  ten  days  after  Judgment.  And  such,  I  imagine,  was 
Mr.  Justioe  Washington's  view  of  the  subject  in  4  Wash.  C.  C.  R.,  388, 
where  an  exeoution  was  set  aside,  upon  the  ground  of  its  haying  been 
issued  within  ten  days  after  judgment,  although  no  writ  of  error  had  in 
fact  been  sued  out.  See  further  on  this  subject,  Part  V.  It  is  true  there 
are  cases  in  which  courts,  in  their  discretion,  have  refused  to  permit  a 
writ  of  error  to  operate  as  a  suptrsedeas,  and  have,  upon  application  and 
sufficient  cause  shown,  allowed  an  execution  to  be  issued  notwithstanding 
a  writ  of  error  had  been  sued  out ;  as  where  it  appeared  from  the 
admission  of  the  plaintiff  in  error  or  his  attorney,  that  the  writ  of  error 
was  brought  for  the  purpose  of  delay  ;  or  where  it  was  brought  against 
good  faith,  or  a  positive  agreement.  1  Arch.  Pr.,  221.  But  whether  the 
exercise  of  such  a  discretionary  power  by  the  oourts  of  the  United 
States  would  be  compatible  with  the  statute  regulations  stated  in  the 
text,  may  be  doubted. 

1  Ch.  68,  §  2 :  4  Stat,  at  Large,  p.  278. 

•  As  to  the  change  introduced  by  this  section,  vide,  supra. 
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parts.  By  tte  aet  0f  gth  May>  1792,  it  is  provided,  "that 
where  different  kinds  of  executions  are  issuable  in 
succession,  a  capias  ad  satisfaciendum  being  one,  the 
plaintiff  shall  have  his  election  to  take  out  a  capias 
ad  satisfaciendum  in  the  first  instance." l  But  whether 
this  election  is  not  now  abrogated  by  the  act  of  1828, 
just  above  cited,  in  those  states  in  which  it  is  not 
sanctioned  by  the  local  law,  is  a  question  worthy  of 
consideration. 

By  the  act  of  February  28,  1839,  "  to  abolish  im- 
prisonment in  certain  cases,"  it  is  enacted  "that 
no  person  shall  be  imprisoned  for  debt  in  any  state, 
on  process  issuing  out  of  any  court  of  the  United 
States,  where,  by  the  laws  of  the  state,  imprisonment 
for  debt  has  been  abolished ;  and  where,  by  the  laws 
of  the  state,  imprisonment  for  debt  shall  be  allowed, 
under  certain  conditions  and  restrictions  the  same 
conditions  and  restrictions  shall  be  applicable  to  the 
process  issuing  out  of  the  courts  of  the  United  States ; 
and  the  same  proceedings  shall  be  had  therein,  as  are 
adopted  in  the  courts  of  such  state."2  And  by  the 
act  of  14th  January,  1841,3  this  important  enactment 
is  expressly  declared  to  be  prospective,  so  as  to  em- 
brace all  future  as  well  as  existing  state  laws  abolish- 
ing imprisonment  for  debt.  According  to  the  princi- 
ple of  construction  applied  by  the  court  in  the  case 
of  The  United  States  v.  Knight  (14  Peters,  301),  this 
act  is  doubtless  to  be  considered  as  embracing  process 
in  behalf  of  the  United  States,  as  well  as  of  private 
persons. 

The  provision  contained  in  the  act  of  March  2, 
1793/  relative  to  the  appraisement  of  goods  taken  in 

1  Ch.  34,  §  2:  1  Stat  at  Large,  p.  275. 

•  Ch.  35  :  5  id.,  p.  321. 

■  Ch.  2 :  id.,  p.  410. 

4  Ch.  22,  §  8 :  1  Stat,  at  Large,  p.  323. 
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execution  on  a  writ  of  fieri  facias,  is,  it  is  "presumed,  CHAP-  '• 
superseded  by  the  more  comprehensive  and  manda- 
tory provisions  of  the  act  of  1828  above  cited. 

As  to  the  mode  of  proceeding  in  case  of  the  death 
or  removal  of  the  marshal,  having  in  his  hands  an 
execution  partly  executed.    See  Part  I. 

Where  to  rtin.~]  In  general,  executions  from  the 
district  and  circuit  courts,  are  operative  only  in  the 
districts  in  which  the  judgments  are  rendered.  But 
to  this  there  are  the  following  exceptions: 

The  act  of  March  3, 1797,  provides  "that  all  writs 
of  execution  upon  any  judgment  obtained  for  the 
use  of  the  United  States,  in  any  court  of  the  United 
States,  in  one  state,  may  run  and  be  executed  in 
any  other  state,  or  in  any  of  the  territories  of  the 
United  States,  but  shall  be  issued  from,  and  made 
returnable  to,  the  court  where  the  judgment  was  ob- 
tained, any  law  to  the  contrary  notwithstanding." 1 

And  by  the  act  of  20th  May,  1826,  it  is  further 
provided,  "that  all  writs  of  execution  upon  any  judg- 
ment or  decree,  obtained  in  any  of  the  district  or 
circuit  courts  of  the  United  States,  in  any  one  state 
which  shall  have  been,  or  may  hereafter  be,  divided 
into  two  judicial  districts,  may  run  and  be  executed, 
in  any  part  of  such  state ;  but  shall  be  issued  from, 
and  made  returnable  to,  the  court  where  the  judg- 
ment was  obtained,  any  law  to  the  contrary  notwith- 
standing." * 

A  considerable  number  of  decisions  have  taken 
place  in  the  national  courts  relative  to  executions 
and  the  proceedings*thereon,  but  as  they  are  only 
declarative  of  the  general  common  law  principles 
recognized  in  all  courts  of  common  law  jurisdiction, 

lCh.  20,  §6:  id.,  p.  612. 

'  Cb.  124:  4  SUt  at  Large,  p.  184. 
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PABT2.  or  0f  ^  jawg  0f  ^ie  respective  states,  it  does  not 
fall  within  the  design  of  this  work  to  notice  them.1 

It  results  then,  that  the  forms  of  executions  (ex- 
cept their  style),  from  the  courts  of  the  United  States ; 
their  force  and  effect,  and  the  duty  of  the  marshal  in 
levying,  appraising  (in  some  of  the  states),  advertis- 
ing and  selling ;  are  to  be  ascertained  by  reference 
to  the  laws  of  the  respective  states,  as  they  were  on 
the  19th  of  May,  1828,  except  in  those  states  in  which 
the  law  in  relation  to  one  or  more  of  these  particulars 
has  since  been  changed,  and  the  national  courts  in 
such  states  have  also,  in  their  discretion,  adopted 
such  innovations,  by  rule  of  court;  and  except  also 
such  subsequent  state  legislation  as  relates  to  impris- 
onment for  debt,  and  which  falls  therefore  within  the 
purview  of  the  act  of  February  28,  1839,  and  14th 
January,  1841. 

The  State  of  New  York  will  serve  as  the  most 
apposite  example  to  illustrate  what  is  here  said. 
Since  the  19th  of  May,  1828,  a  code  of  laws  in  many 
respects  new,  and  containing  several  provisions  rela- 
tive to  the  subject  under  consideration  has  gone  into 
operation.  For  instance,  not  to  mention  other 
changes,  new  regulations  are  introduced  relative  to 
the  right  of  redeeming  land  sold  by  execution.  These 
regulations  being  subsequent  to  the  act  of  1828  (which 
it  has  been  seen,  is  not  prospective),  and  not  being 
embraced  by  the  act  of  1839,  would,  per  se,  be  inope- 
rative in  the  national  courts  of  the  State  of  New 
York.  But  according  to  the  principles  established 
by  the  cases  cited  in  the  last  praeding  note,  and  by 
the  case  of  Boss  et  at.  v.  Duval  et  al.,  13  Peters,  45 ; 
and  indeed  by  the  express  terms  of  the  act  of  1828, 

1  The  case  of  Wayman  et  al.  v.  Southard  et  al,  (Wheat.,  1),  and  of 
the  Bank  of  the  United  States  v.  HaUttad  (10  Wheat.,  61),  are  exceptions 
to  this  remark,  but  have  already  been  notioed  in  the  first  Part  of  this 
work. 
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the  national  courts  in  Mew  York  had  power  to  adopt  CHAP- 2- 
these  regulations  by  rule.  This  power  has  been  exer- 
cised. By  a  rule  of  the  district  court  for  the  north- 
ern district,  made  in  1831,  and  adopted  by  the  circuit, 
court,  the  practice  of  the  supreme  court  of  the  state 
as  regulated  by  rules  of  court  and  by  the  laws  of  the 
state  is  adopted:1  and  in  the  circuit  court  for  the 
southern  district,  the  following  explicit  rules  have 
been  made :  "  In  the  sale  of  real  estate  under  execu- 
tion issuing  from  this  court,  the  marshal  shall  con- 
form his  proceedings  to  the  directions  of  the  law  of 
this  state,  now  in  force,  in  relation  to  the  sale  of  real 
estate  on  execution,  and  in  addition  to  the  certificate 
filed  with  the  clerk  of  the  county,  where  the  lands 
sold  are  situated,  shall  file  a  copy  thereof  with  the 
clerk  of  this  court."" 
"Redemption  of  lands,  sold  under  execution  out 

■ 

of  this  court,  may  be  made  in  the  same  manner,  and 
with  like  effect,  and  by  the  same  persons,  as  pre- 
scribed by  the  law  of  this  state  now  in  force,  and 
sales  by  the  marshal  shall  be  made  subject  to  such 
redemption." 

Again  in  1831,  the  legislature  of  the  State  of  New 
York  passed  an  act  "to  abolish  imprisonment  for 
debt,  and  to  punish  fraudulent  debtors."  It  was 
probably  within  the  large  discretionary  powers  con- 
fided by  law  to  the  national  courts,  so  far  at  least 
as  imprisonment  on  final  process  was  concerned,  to 
adopt  by  rule  the  provisions  of  this  state  law.  But 
the  change  was  deemed  too  important  to  be  intro- 
duced by  judicial  authority  alone,  and  the  act,  there- 
fore, continued  to  be  inoperative  in  the  national 
courts  until  it  was  expressly  adopted  by  the  act  of 
congress  of  February  28, 1839. 

1  Appendix,  Rate  88,  D.  C,  and  Rule  6,  G.  C. 
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PAET2.  ^  accordance  with  the  policy  originally  adopted, 
and  steadily  adhered  to,  of  requiring  the  national 
courts,  in  the  administration  of  justice,  to  conform 
to  the  laws  of  the  state  in  which  they  .sit,  congress 
have  seen  fit  to  ordain,  "that  on  all  judgments  in 
civil  cases,  hereafter  recovered  in  the  circuit  or  dis- 
trict courts  of  the  United  States,  interest  shall  be 
allowed,  and  may  be  levied  by  the  marshal  under 
process  of  execution  issued  thereon,  in  all  cases 
where,  by  the  laws  of  the  state  in  which  such  circuit 
or  district  court  shall  be  held,  interest  may  be  levied 
under  process  of  execution  on  judgments  recovered 
in  the  courts  of  such  state,  to  be  calculated  from  the 
date  of  the  judgment,  and  at  such  rate  per  annum 
as  is  allowed  by  law  on  judgments  recovered  in  the 
courts  of  such  state." 

SECTION  IX. 

The  design  of  this  section  is  to  notice  certain  mat- 
ters appertaining  to  the  management  of  suits  at 
common  law,  but  not  referable  exclusively  to  any 
particular  stage  of  the  suit* 

1.  Amendments  and  jeofails. 

Selative  to  this  subject,  the  judicial  act  of  24th 
September,  1789,  contains  the  following  highly  im- 
portant provision,  viz. : 

"That  no  summons,  writ,  declaration,  return,  process, 
judgment,  or  other  proceedings  in  civil  cases,  in  any  of  the 
courts  of  the  United  States,  shall  be  abated,  arrested,  quashed 
or  reversed  for  any  defect  or  want  of  form;  but  the  said 
courts,  respectively,  shall  proceed  to  give  judgment  accord- 
ing as  the  right  of  the  cause,  and  matter  in  law,  shall  appear 
unto  them,  without  regarding  any  imperfections,  defects,  or 
want  of  form  in  such  writ,  declaration,  or  other  pleading, 
return,  process,  judgment,  or  cause  of  proceeding  whatsoever, 
except  those  only  in  cases  of  demurrer,  which  the  party 
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demurring  shall  specially  set  down  and  express,  together  with  CHAP.  2. 
his  demurrer  as  the  cause  thereof.  And  the  said  courts, 
respectively,  shall  and  may,  by  virtue  of  this  act,  from  time 
to  time,  amend  all  and  every  such  imperfections,  defects,  and 
wants  of  form,  other  than  those  only,  which  the  party  demur- 
ring shall  express  as  aforesaid ;  and  may,  at  any  time,  permit 
either  of  the  parties  to  amend  any  defect  in  the  process  or 
pleadings,  upon  such  conditions  as  the  said  courts,  respec- 
tively, shall,  in  their  discretion,  by  their  rules  prescribe."1 

It  is  obvious  at  first  view,  that  the  subtile  niceties 
of  the  common  law,  in  pleading,  are  here  amply  pro- 
vided against,  and  that  the  authority  conferred  upon 
the  courts  to  allow  amendments,  as  well  in  matters 
of  substance  as  of  form,  in  furtherance  of  justice,  is 
very  extensive.  The  first  reported  case  I  have  met 
with  in  which  this  enactment  was  brought  under 
minute  consideration,  is  that  of  Smith  v.  Jackson,  1 
Paine,  486.  It  is  there  said,  as  indeed  is  very  clear, 
that  every  part  of  the  section,  except  the  last  clause 
of  it,  relates  to  defects  in  matters  of  form ;  and  that 
the  last  clause,  extends  to  matters  of  substance. 
And  it  was  held  that  the  defects  in  substance  can 
only  be  amended  while  the  proceedings  are  in  fieri, 
and  before  judgment,  and  cannot,  like  mere  formal 
defects,  be  disregarded  by  the  appellate  court.  But 
in  an  anonymous  case,  1  Oallis.  E.,  22,  the  statute 
was  held  to  be  sufficiently  comprehensive  to  embrace 
causes  under  appellate  as  well  as  original  jurisdic- 
tion :  and  this  decision  is  referred  to  with  approba- 
tion in  Kennedy  v.  The  Bank  of  Georgia  (8  Howard, 
586,  610),  where  it  is  held  that  this  power  may  be 
exercised  by  the  supreme  court  upon  a  record  before 
it  on  appeal,  though  the  usual  practice  has  been  to 
remand  the  case  to  the  circuit  for  amendment. 

1  Ch.  20,  §  32:  1  BUt.  at  Large,  p.  73. 


438  'Practice  of  the  Cibcuit  and  District  Courts.. 

part*  What  is  only  matter  of  form,  and  what  matter  of 
substance,  is  a  nice  and  often  an  embarrassing  ques- 
tion* 

The  party  demurring  may  indeed  always  avoid 
encountering  it,  by  putting  in  a  special  demurrer,  in 
all  cases  where  the  defect  is  not  clearly  one  of  sub- 
stance; but  the  question  will,  nevertheless,  occur, 
according  to  the  above  decision,  upon  motions  to 
amend  after  judgment,  and  upon  writ  of  error. 

2.  Death,  and  substitution  of  parties. 

The  provisions  of  the  laws  of  the  United  States 
against  the  abatement  of  suits  by  death,  are  very 
ample.  Concerning  the  effect  of  marriage  in  this 
respect,  they  are  silent:  leaving  such  effect  to  be 
determined  by  the  rules  of  the  common  law,  or  the 
statutes  of  the  several  states. 

The  31st  section  of  the  judicial  act,  is  as  follows : 

"  That  where  any  suit  shall  be  depending  in  any  court  of 
the  United  States,  and  either  of  the  parties  shall  die  before 
final  judgment,  the  executor  or  administrator  of  such  de- 
ceased party,  who  was  plaintiff,  petitioner,  or  defendant,  in 
case  the  cause  of  action  doth  by  law  survive,  shall  have  full 
power  to  prosecute  or  defend  such  suit,  or  action,  until  final 
judgment,  and  the  defendant  or  defendants  are  hereby  obliged 
to  answer  thereto  accordingly ;  and  the  court  before  whom 
such  case  may  be  depending,  is  hereby  empowered  and 
directed  to  hear  and  determine  the  same,  and  to  render  judg- 
ment for  or  against  the  executor  or  administrator,  as  the  case 
may  require.  And  if  such  executor  or  administrator,  having 
been  duly  served  with  a  scire  facias,  from  the  office  of  the 
clerk  of  the  court  where  such  suit  is  depending,  twenty  days 
beforehand,  shall  neglect  or  refuse  to  become  a  party  to  the 
suit,  the  court  may  render  judgment  against  the  deceased 
party,  in  the  same  manner  as  if  the  executor  or  administrator 
had  voluntarily  made  himself  a  party  to  the  suit;  and  the 
executor  or  administrator  who  shall  become  a  party  as  afore- 
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said,  shall,  upon  motion  to  the  court  where  the  suit  is  depend-  CHAP.  2. 
ing,  be  entitled  to  a  continuance  of  the  same  until  the  next 
term  of  the  said  court.  And  if  there  be  two  or  more  plain- 
tiffs, or  defendants,  and  one  or  more  of  them  shall  die,  if  the 
cause  of  action  shall  survive  to  the  remaining  plaintiffs,  or 
against  the  surviving  defendant  or  defendants,  the  suit  or 
action  shall  not  be  thereby  abated:  but  such  death  being 
suggested  upon  the  record,  the  action  shall  proceed  at  the 
suit  of  the  surviving  plaintiff  or  plaintiffs,  against  the  surviv- 
ing defendant  or  defendants." l 

Several  important  decisions  have  been  made  rela- 
tive to  the  construction  of  this  section,  and  the  prac- 
tice under  it,  which  it  is  proper  here  to  state. 

The  section  extends  only  to  personal  actions.  When 
in  a  writ  of  right,  therefore,  the  defendant  died,  with- 
out having  appeared,  it  was  held  that  the  court  had 
no  authority  to  make  the  heirs  parties ;  and  also  that 
a  writ  of  error  would  lie,  upon  this  ground,  to  reverse 
a  judgment  entered  against  them  by  default  for  want 
of  a  plea,  in  the  original  action,  after  having  been 
made  parties  by  rule  of  court,  7  Wheat.,  530.  See, 
also,  6  Wheat,  260. 

The  executor  or  administrator  is  entitled  to  come 
in,  instanter,  and  make  himself  a  party,  upon  motion. 
3  Cranch,  193,  206.  If  upon  application  for  this  pur- 
pose, his  representative  character  is  contested,  he 
must  establish  it  by  the  production  of  his  letters  tes- 
tamentary, or  of  administration ;  but  after  the  order 
for  his  admission  as  a  party,  it  is  too  late  to  question 
his  right  of  representation.  If  the  executor  or  admin- 
istrator of  the  deceased  party  omits,  voluntarily  to 
make  himself  a  party,  the  surviving  party  is  then 
entitled  to  a  scire  facias  against  him  to  enable  the 
court  "to  render  judgment  against  the  estate  of 
the  deceased  party,  in  the  same  manner  as  if  the 

»Ch.  20:  1  Stat  at  Large,  p.  73. 
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part  2.  executor  or  administrator  had  voluntarily  made  him- 
self a  party  in  the  suit."  The  right  to  a  continuance 
to  the  next  term  is  given  to  the  executor  or  adminis- 
trator for  the  purpose  of  affording  him  time  to  pre- 
pare for  the  proper  management  of  the  suit,  land  does 
not  extend  to  the  other  party.  See,  also,  1  Paine, 
483. 

In  the  case  of  McCoul  v.  Lekamp's  administratrix 
(2  Wheat.,  Ill),  the  plaintiff  having  died  after  issue 
joined,  his  administratrix  resorted  to  a  proceeding  by 
scire  facias  for  the  removal  of  the  action.  While  the 
suit  was  pending,  the  administratrix  married ;  which 
fact  being  pleaded,  puis  darrien  continuance,  the  suit 
was  held,  upon  common  law  principles,  to  have  abated. 
A  new  scire  facias  was  then  sued  out  in  the  name  of 
the  administratrix  and  her  husband,  &c,  and  a  re- 
covery was  obtained  in  the  original  suit.  Upon  error 
to  reverse  this  judgment,  one  of  the  questions  was, 
whether  the  second  scire  facias  was  authorized  by  the 
above  recited  section  of  the  judicial  act ;  and  it  was 
held  that  the  abatement  of  the  first  scire  facias  did 
not  in  any  manner  affect  the  original  suit ;  but  that 
after  such  abatement,  the  administratrix,  together 
with  her  husband,  had  the  same  right  to  institute  a 
new  proceeding  by  scire  facias,  as  she  alone,  while 
sole,  had  to  institute  the  first. 

In  the  case  of  Hatch  v.  Eustis  (1  Gall.,  160),  the 
defendant  having  died  after  verdict  and  before  judgment 
his  administrator  was  brought  in  by  scire  facias;  and 
a  judgment  passed  in  favor  of  the  plaintiff.  Upon 
this  judgment'  an  execution  was  issued  and  returned 
nulla  bona  testatoris.  Afterwards  a  scire  facias  was 
brought  to  revive  the  judgment  against  the  admin- 
istrator. Held,  that  the  defendant  was  not  precluded 
from  pleading  no  assets.  The  court  also  took  occa- 
sion to  express  strong  doubts,  whether,  before  issuing 
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his  execution  upon  the  original  judgment,  the  plain-  chap. 2- 

tiff  ought  not  to  have  sued  out  a  second  scire  facias, 

to  afford  the  administrator  an  opportunity  to  plead 

the  want  of  assets  or  other  matter  of  defense,  which 

an  executor  may  plead  to  a  scire  facias  brought  upon 

a  final  judgment  against  his  testator. 

3.  Security  for  costs. 

In  the  circuit  court  for  the  southern  district  of  New 
York,  this  subject  is  regulated  by  rule,  as  follows: 

"  If  the  plaintiff,  at  the  commencement  of  the  action 
be,  or  pending  the  same,  become  a  non-resident  of 
the  state,  or  if  on  demand  in  writing  by  the  defend- 
ant's attorney,  notice  in  writing  of  his  residence  shall 
not  be  given,  the  defendant  may,  on  proof  of  such 
non-residence,  or  failure,  enter  a  rule  of  course,  that 
the  plaintiff  give  security  for  the  defendant's  costs, 
within  ten  days  after  service  of  a  notice  of  the  rule, 
or  be  non-prossed,  which  security  shall  be  a  bond 
filed  in  the  clerk's  office,  duly  executed  by  some  suffi- 
cient person  residing  within  the  district,  to  the  de- 
fendant, in  the  penalty  of  one  hundred  dollars  (unless 
a  larger  penalty  shall  be  directed  by  the  court),  with 
a  condition  that  if  the  plaintiff  shall  discontinue  his 
action,  or  if  it  be  dismissed  or  non-prossed,  or  judg- 
ment pass  against  him  therein,  he  shall  pay  all  such 
costs  as  shall  be  adjudged  or  awarded  against  him  in 
such  action.  And  the  sufficiency  of  the  said  security 
may  be  excepted  to,  and  such  security  shall  justify 
before  the  clerk,  within  the  respective  periods,  and 
in  like  manner  as  is  the  practice  with  respect  to 
special  bail.  And  on  failure  of  giving  such  security, 
or  in  default  of  such  justification,  and  on  due  proof 
of  the  service  of  notice  of  such  rule,  and  of  any  such 
default,  a  judgment  of  non-pros  may  be  entered. 

56 
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parts.  "When  a  suit  shall  be  commenced  for  any  such 
non-resident,  and,  also,  when  at  any  time  pending 
the  action,  the  plaintiff  shall  remove  ont  of  the  dis- 
trict,1 and  the  attorney  shall  thereafter  proceed  in 
such  suit,  without  such  security  being  given,  he  shall, 
in  either  case,  be  deemed  to  have  become  security  for 
costs  to  an  amount  not  exceeding  one  hundred  dol- 
lars. Provided  that  this  rule  shall  not  apply  where 
one  of  several  plaintiffs  resides  within  the  district." 
By  a  rule  of  the  district  court  of  the  northern  dis- 
trict of  New  York,  which  is  also  the  rule  of  the 
circuit  court,  the  provisions  relative  to  this  subject 
contained  in  the  Revised  Statutes  of  New  York,  are 
expressly  adopted.* 

4.  Notices  to  the  adverse  party — Service  thereof— Agents. 

In  the  national  courts  for  the  two  districts  of  New 
York,  these  subjects  are  regulated  by  rules  of  court; 
and  it  is  presumed  also  in  the  courts  for  the  other 
districts  of  the  union. 

The  rules  of  the  courts  for  the  southern  district  are 
too  numerous  for  insertion  here.  For  those  of  the 
courts  for  the  northern  district  of  New  York,  see  Ap- 
pendix. 

The  rules  of  the  courts  for  the  southern  district, 
authorize  a  service  upon  the  agent,  or  where  none  has 
been  appointed,  by  affixing  in  the  clerk's  office  in 
all  caqes  in  which  the  attorney,  &c,  of  the  adverse 
party  does  not  reside  in  the  city  of  New  York.  By 
the  rule  of  the  district  court  for  the  northern  district, 
such  service  is  permitted  only  when  the  attorneys,  &c, 

'There  is,  it  will  be  perceived,  an  incongruity  in  these  rales,  in  first 
providing  for  the  caBe  of  non-residence  within  the  State,  and  afterwards 
within  the  diitrict. 

*  Appendix,  Rule  64. 
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of  the  adverse  party  do  not  reside  within  forty  miles  chars. 
from  each  other.1 

By  the  rules  of  the  courts  for  the  southern  district, 
service  may  be  made  upon  a  party  who  prosecutes  or 
defends  in  person,  unless  he  is  an  attorney  of  the 
court  residing  in  the  city  of  New  York,  by  affixing 
the  notice  in  the  clerk's  office. 

The  rule  of  the  district  court  for  the  northern  dis- 
trict requires,  in  such  case,  either  a  personal  service, 
or  a  transmission  by  mail ;  or,  under  certain  circum- 
stances, a  delivery  to  the  jailer,  or  the  sheriff,  or  one 
of  his  deputies ;  in  conformity  with  the  practice  of 
the  supreme  court  of  the  state.9 

5.  Affidavits. 

Affidavits  to  be  read  in  the  courts  of  the  United 
States,  can  be  regularly  taken  only  before  either  a 
judge  of  the  United  States,  or  a  commissioner  ap- 
pointed for  that  purpose  by  the  court,  in  pursuance 
of  the  acts  of  congress. 

SECTION  X. 

OF  THE  REMOVAL   OF  CAUSES  FROM  THE  STATE  COURTS. 

The  twelfth  section  of  the  judiciary  act,  providing 
for  the  removal  of  causes  from  the  state  to  the 
national  courts,  has  already  been  recited,  and  the 
provisions  made  by  the  acts  of  March  2, 1833,  ch.  57, 
and  March  3,  1863,  ch.  81,  for  the  like  removal  of 
other  descriptions  of  causes,  have  already  been  sum- 
marily stated  in  the  first  part  of  this  work.  There 
are  not,  to  my  knowledge,  any  reported  judicial 
decisions  in  cases  arising  under  either  of  these  two 
latter  acts.  The  regulations  they  prescribe,  for  the 
purpose  of  insuring  their  efficiency,  are  special  and 
minute,  and  I  propose  to  leave  them  to  speak  for 

Appendix,  Bole  5.  *  Appendix,  Bole  10. 


444  PaAcncB  of  the  Circuit  and  District  Courts. 

parts,  themselves.  Under  the  12th  section  of  the  act  of 
1789,  many  cases  have  arisen,  and  some  reported 
decisions  relating  to  the  forms  of  procedure  in  such 
cases,  require  notice  in  this  place.1  The  act,  it  will 
be  recollected,  designated  three  different  classes  of 
cases  in  which  the  right  of  removal  may  be  exercised, 
provided  the  matter  in  dispute  exceeds  the  sum  or 
value  of  five  hundred  dollars,  exclusive  of  coste,  viz. : 

1.  Suits  by  a  citizen  against  an  alien : 

2.  Suits  by  a  citizen  of  the  state  where  the  suit  is 
brought  against  a  citizen  of  another  state : 

3.  Suits  between  citizens  of  the  same  state  con- 
cerning the  title  of  land,  in  which  the  party  peti- 
tioning for  removal,  claims  under  a  grant  from  a 
state  other  than  that  in  which  the  suit  is  pending, 
and  his  adversary  claims  under  a  grant  from  the 
state  in  which  the  suit  is  pending. 

In  the  first  two  classes  of  cases,  the  right  of  remo- 
val is  limited  to  the  defendant ;  and  as  the  proceed- 
ing in  these  cases  is  essentially  different  from  that 
prescribed  in  the  third,  it  is  proposed  to  treat  of  them 
first  in  order. 

At  what  time  the  application  for  removal  must  he 
made.']  In  the  language  of  the  12th  section  of  the 
judiciary  act,  the  defendant  may  "file  his  petition, 
at  the  time  of  entering  his  appearance  in  the  state 
court:"  and  according  to  the  judicial  construction 
which  has  been  given  to  this  clause,  he  is  strictly 
limited  to  this  time.  Thus,  when  the  appearance  of 
the  defendant  was  entered  in  September,  and  in  Feb- 
ruary following,  the  state  court  allowed  the  petition 
to  be  filed  nunc  pro  tunc  as  of  September,  the  circuit 
court  refused  to  receive  the  cause,  upon  the  ground 
that  it  could  take  jurisdiction  only  where  the  order 
for  removal  was  obtained  at  the  time  of  the  defend- 

1  Touching  the  Jurisdiction  conferred  by  this  section,  see  Part  L 
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ant's  appearing,  and  that  the  permission  given  by  chap.  2. 
the  state  court  to  file  the  petition  as  of  the  preceding 
term  did  not  alter  the  case.  Qibson  v.  Johnson,  Peters's 
C.  C,  44.  See,  also,  1  Paine,  410. 

But  though  the  correctness  of  this  construction  in 
the  abstract,  has  never  been  doubted,  yet  difficulties 
have  arisen  in  its  practical  application.  In  the  case 
of  Redmond  v.  Btissel,  in  the  supreme  court  of  New 
York  (12  Johns.,  153),  the  defendant  put  in  special 
bail  after  the  expiration  of  the  term  at  which  the  . 
capias  against  him  was  returnable,  viz.,  on  the  3d  of 
September.  On  the  6th  of  the  same  month,  the 
defendant's  attorney  gave  notice  to  the  plaintiff's 
attorney,  that  he  should  petition  the  court  at  the 
next  term  for  a  removal  of  the  cause  to  the  circuit 
court  of  the  United  States,  and  served  him  with  a 
copy  of  the  petition,  but  did  not  file  the  petition  in 
the  clerk's  office :  and  the  question  upon  the  motion 
at  the  next  term  was,  whether  the  defendant  had 
complied  with  the  provision  of  the  act  of  congress, 
requiring  him  to  "file  his  petition  at  the  time  of 
entering  his  appearance."  A  majority  of  the  court 
were  of  the  opinion  that  he  had  not,  bat  that  he 
ought  to  have  literally  filed  his  petition  in  the  clerk's 
office  on  the  day  upon  which  he  entered  special  bail ; 
and  on  that  ground  alone  denied  his  petition.  Two 
of  the  judges,  however,  dissented  from  the  decision; 
being  of  opinion  that  the  appearance  spoken  of  in  the 
act  of  congress,  was  an  actual  personal  appearance, 
and  in  open  court;  and  that,  as  the  defendant  had 
then  for  the  first  time  appeared  in  this  manner,  he 
was  entitled  to  have  his  cause  removed.  I  am  not 
apprised  that  this  decision,  or  the  grounds  of  it  have 
since  been  questioned  in  the  court  in  which  it  occurred, 
and  it  will  probably  continue  to  be  observed  as  a  rule 
by  the  courts  of  New  York.    But  whether  the  con- 
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parts,  struction  of  the  act  assumed  by  the  court  was  a  sound 
one,  appears  to  be  at  least  questionable.  For  my 
own  part,  I  cannot  concur  entirely  in  the  views  of 
the  subject  taken  either  by  the  majority  or  minority 
of  the  judges.  It  may,  I  think,  well  be  doubted, 
whether  congress  contemplated  the  filing  of  the  peti- 
tion under  any  circumstances  out  of  term.  The  lan- 
guage of  the  act  is,  if  the  defendant  shall,  at  the  time 
of  entering  his  appearance  in  such  state  court,  "file  a 
petition  'for  the  removal,"  &c,  "  and  offer  good  and 
sufficient  surety,"  &c,  "it  shall  be  the  duty  of  the 
state  court  to  accept  the  surety,  and  proceed  no 
further  in  the  cause."  The  filing  of  the  petition  and 
the  offer  of  security  seem,  therefore,  clearly,  to  be 
here  treated  as  simultaneous  acts:  and  if  so,  then  as 
one  of  these  acts  from  its  nature  can  be  done  only  in 
open  court,  it  follows  that  the  other  is  also  to  be  per- 
formed in  open  court. 

Nor  does  this  construction  involve  any  inconsist- 
ency or  serious  inconvenience.  The  difficulty  in  the 
case  arose  wholly  from  the  circumstance  that  the  de- 
fendant had  availed  himself  of  the  rule  of  practice 
in  the  court  in  which  he  was  prosecuted,  permitting 
him  to  defer  entering  his  appearance,  by  putting  in 
special  bail,  until  after  the  term  at  which  the  pro- 
cess against  him  was  returnable;  instead  of  perform- 
ing this  act  during  term,  as  he  might  have  done. 
Had  he.  adopted  this  course,  his  right  to  have  his 
cause  removed  would  have  been  incontestable.  But 
having  suffered  this  opportunity  to  pass  unimproved, 
and  having  entered  his  appearance  at  a  time  when 
the  court  was  not  in  session,  and  when  therefore  the 
concomitant  acts  required  of  him  to  effect  a  removal 
of  his  cause  could  not  be  performed,  he  was  justly 
considered  as  having  lost  the  right  of  removal  by 
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neglect.  It  is  true  that  the  process  may  sometimes  chap.  2. 
be  served  so  late  in  the  term,  as  not  to  afford  suffi- 
cient time  to  the  defendant  to  give  the  required 
notice1  to  the  plaintiff  of  his  intention  to  petition. 
But  in  such  extraordinary  cases,  the  defendant  might, 
with  propriety,  and  doubtless  would,  be  relieved  from 
embarrassment,  by  an  order  to  stay  proceedings  until 
the  next  term. 

It  has  been  held  not  to  be  necessary  where  there 
are  several  defendants  that  they  should  ali  petition 
for  the  removal  of  the  cause  at  the  same  time:  but 
that  when  their  appearance  is  entered  in  the  state 
courts  at  different  times,  they  may  successively  present 
their  petitions  for  removal;  and  if  eventually  all  the 
defendants  should  not  petition,  the  cause,  as  against 
those  who  have  petitioned  and  obtained  a  removal,  * 
may  be  remanded  to  the'  state  court.  1  Paine,  410. 

The  circumstance  that  an  exception  has  been  en- 
tered to  the  special  bail,  does  not  affect  the  defend- 
ant's right  to  remove  the  suit.  1  Oaines,  248. 

In  an  action  of  ejectment,  if  the  landlord,  being 
an  alien,  is  admitted  to  defend  after  judgment,  by 
default  against  the  casual  ejector,  he  is  in  season  to 
petition  for  a  removal ;  for  it  is  then  that  he  first  ap- 
pears. 4  Johns.  Sep.,  493.  And  it  was  held  by  a 
majority  of  the  court  in  this  case,  that  he  was  enti- 
tled to  such  removal,  notwithstanding  that  by  a 
statute  of  the  state,  the  judgment  against  the  casual 

1  In  the  case  under  comment  in  the  text,  it  is  remarked  by  the  learned 
judge  who  delivers  the  opinion  of  the  minority  of  the  court,  that  the 
•4  statute  does  not  require  notice  to  be  given  "  of  the  presentation  of  the 
petition.  This  is  true  of  the  express  terms  of  the  act  But  indepen- 
dently of  the  impropriety,  upon  general  principles  of  permitting  such  a 
proceeding  to  be  oonduoted  ex  partt,  it  oan  hardly  be  doubted,  that  it  is 
oompetent  for  the  state  courts  by  general  rules  to  require  a  previous 
notice ;  and  according  to  the  established  praotioe  of  the  courts  In  New 
York,  notioe  must  be  given  of  ail  special  motions  in  causes  pending. 
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PABT2«  ejector  is  to  remain,  when  the  landlord  is  let  in  to 
defend. 

In  what  form  and  manner  the  application  for  a 
removal  must  be  made.']  Where  there  are  several  de- 
fendants, all  must  join  in  the  petition  for  removal. 
Smith  v.  Rives,  2  Sumner,  338. 

In  the  first  and  second  descriptions  of  cases,  a 
petition  is  to  be  presented  to  the  state  court,  stating 
the  ground  upon  which  the  right  of  removal  is 
claimed:  as  that  the  defendant  is  an  alien  and  the 
plaintiff  a  citizen  of  the  United  States ;  or  that  the 
plaintiff  is  a  citizen  of  the  state  in  which  the  suit  is 
brought,  and  the  defendant  a  citizen  of  another  state ; 
and  that  the  matter  in  dispute  exceeds  the  sum  or 
value  of  five  hundred  dollars.  The  statement  of  the 
.  grounds  of  removal  must  be  positive  and  unequivocal. 
Thus  it  is  not  sufficient  for  the  defendant  to  state 
that  he  is  a  resident  of  another  state.  He  must  aver 
that  he  is  a  citizen  of  another  state.  3  Johns.  Rep., 
145. 

It  has,  however,  been  held,  that  when,  in  an  action 
sounding  in  damages,  the  plaintiff  had  laid  his  dam- 
ages at  more  than  five  hundred  dollars,  and  the 
defendant  had  been  held  to  bail  upon  the  affidavit  of 
the  plaintiff,  in  more  than  that  sum,  this  was  suffici- 
ent proof  that  the  cause  involved  the  requisite  amount 
2  Wash.  0.  0.  Eep.,  463.1 

The  petition  should  be  verified  upon  oath,  and  a 
copy  of  it,  together  with  a  notice  of  the  time  and 
place  of  its  presentation,  (as  of  any  other  special 
motion,)  should  be  served  upon  the  attorney  of  the 
adverse  party. 

Of  the  security  required  by  the  act  of  the  petitioner, 
that  he  will,  on  the  first  day  of  the  next  session  of 
the  circuit  or  district  court  to  which  the  removal  is 

1  See  farther  on  this  point,  Part  I. 
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to  be  made,  enter  therein  copies  of  the  process  against  CHAP**r 
him;  that  he  will  appear  therein;  and  (if  special  bail 
was  originally  required),  that  he  will  enter  special 
bail  in  the  cause;  it  can  only  be  said  in  general,  that 
it  must  be  such  as  is  satisfactory  to  the  state  court. 
It  ought  doubtless  to  be  a  bond  to  the  plaintiff,  with 
at  least  one  sufficient  surety;  the  penalty  of  which, 
especially  in  bailable  actions,  it  is  presumed  should 
be  sufficient  to  cover  the  whole  demand  of  the  plain- 
tiff; since  the  bail  in  the  state  court  are  to  be  abso- 
lutely discharged  upon  the  allowance  of  the  petition 
for  removal.  Perhaps  it  is  to  be  inferred  from  the 
language  of  the  act  ("it  shall  be  the  duty  of  the  state 
court  to  accept  the  surety,"  &c),  that  the  state  court 
ought  to  retain  the  custody  of  the  bond,  to  be  de- 
livered over  to  the  plaintiff  for  prosecution,  in  the 
event  of  the  non-performance  of  its  condition  by 
the  defendant.  If  this  is  not  the  true  construction 
of  the  act,  then  it  is  to  be  delivered  to  the  plaintiff. 
The  order  to  be  entered  is  that  the  security  offered 
be  accepted ;  that  the  cause  be  removed  to  the  circuit 
(or  district)  court  of  the  United  States,  in  and  for  the 

district  of ;  and,  if  bail  has  been  put  in,  that 

the  bail  of  the  defendant  be  discharged.  Such  order 
being  entered,  all  further  proceedings  in  the  cause 
are  suspended  until  the  next  session  of  the  court  to 
which  the  removal  is  directed  to  be  made ;  at  which 
time  a  certified  copy  of  the  order  of  removal  and  of 
the  process  by  which  the  defendant  was  brought  into 
the  state  court,  must  be  produced  in  the  national 
court ;  upon  the  reading  and  filing  whereof,  it  will 
be  ordered  by  that  court  that  the  cause  be  entered 
therein.  If  bail  has  been  entered,  or  was  requisite 
in  the  state  court,  it  must  be  put  in  also  in  the  na- 
tional court,  within  such  time  as  is  allowed  for  that 
purpose  by  the  rules  of  the  court. 

57 
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parts.  j^s  ^  regards  the  third  description  of  suits  which 
may  be  removed  from  the  state  to  the  national  courts, 
the  directions  given  in  the  act  are  so  ample  and 
explicit,  as  to  leave  no  great  difficulty  in  their  prac- 
tical application. 

Upon  the  question,  what  shall  be  considered  as 
constituting  grants  from  different  states,  the  decisions 
that  have  been  made,  have  already  been  stated. 
Relative  to  another  restrictive  clause  in  the  act,  I 
have  not  met  with  any  decision.  The  action,  in  order 
to  be  the  subject  of  removal,  must  be  one  in  which 
the  title  "  to  lands  is  concerned"  It  does  not  appear 
from  any  reported  case  which  I  have  been  able  to 
find,  that  any  suit  of  this  nature  has  been  removed, 
which  was  not  brought  far  the  recovery  of  lands  thus 
claimed.  But  the  language  employed  seems  to  have 
been  intended  to  embrace  all  suits  essentially  de- 
pending upon  such  conflicting  grants ;  as  for  example 
trespass  quare  clausum  f regit,  in  which  the  plea  of 
title  is  interposed. 

This  description  of  causes  may  be  removed,  as  will 
be  seen,  at  any  time  "before  trial  and  at  the  instance  of 
either  party,  provided  he  stands  in  the  prescribed  pre- 
dicament. 

The  motion  is,  in  the  first  place,  to  require  the 
opposite  party  to  "inform  the  court  whether  he  claims 
a  right  or  title  to  the  land  under  a  grant  from  the 
state  in  which  the  suit  is  pending." 

If  he  admits  that  he  so  claims,  the  party  moving 
"may  then,  on  motion,  remove  the  cause  for  trial," 
&c,  &c. ;  but  if,  on  the  other  hand,  he  refuses  to  give 
the  information  required,  he  is  to  be  precluded  from 
pleading  or  giving  in  evidence  such  grant. 

The  whole  design  may,  however,  it  is  presumed,  be 
embraced  by  one  motion.    The  motion  may,  doubt- 
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less,  be  (upon  notice  to  that  effect),  that  the  adverse  chap. 2* 
party  inform  whether,  &c;  and  if  he  shall  inform 
that  he  claims,  &c,  that  then  the  cause  be  removed, 
&c,  but  if  he  shall  refuse  to  inform,  &c,  that  then 
he  shall  not  be  allowed,  &c. 

When  the  removal  is  ordered  at  the  instance  of 
the  defendant,  such  removal  is,  by  the  act,  to  be 
"under  the  same  regulations  as  in  the  before  men- 
tioned case  of  the  removal  of  a  cause  by  an  alien." 
This  provision  doubtless  refers  to  the  security  to  be 
given  by  the  defendant  for  entering  in  the  circuit 
court,  on  the  first  day  of  its  session,  copies  of  the 
process  against  him,  and  for  his  appearing  and  enter- 
ing special  bail  in  the  cause,  if  requisite. 


PART  HI. 


OP  THE  PRACTICE  OP  THE  DISTRICT  COURTS 

IN  CASES  OF  SEIZURE. 


PRELIMINABY  BEMABKS. 

By  the  judicial  act,  the  district  courts  are  invested 
with  exclusive  original  cognizance  of  all  civil  causes 
of  admiralty  and  maritime  jurisdiction,  including  all 
seizures  under  laws  of  impost,  navigation  and  trade 
of  the  United  States,  where  the  seizures  are  made  on 
waters  which  are  navigable  from  the  sea,  by  vessels 
of  ten  or  more  tons  burden,  within  their  respective 
districts  as  well,  as  upon  the  high  seas;  and  also  of 
all  seizures  on  land,  or  other  waters  than  as  afore- 
said, made  under  the  laws  of  the  United  States. 
According  to  the  judicial  constructions  which,  at  an 
early  period,  were  given  to  this  enactment,  seizures 
of  the  first  above  mentioned  description  are  of  admi- 
ralty jurisdiction,  and  those  of  the  second  descrip- 
tion, of  common  law  jurisdiction. 
*  The  judicial  proceedings  in  these  cases,  are  insti- 
tuted and  carried  on  under  the  authority,  and  in  the 
name  of  the  United  States,  by  public  officers  (attor- 
neys of  the  United  States)  appointed  for  this  pur- 
pose. 

Admiralty  jurisdiction  was  first  exercised  in  this 
country  by  vice-courts  of  admiralty,  deriving  their 
powers  from  the  commissions  under  which  they 
acted,  and  from  acts  of 
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pabt-3.  During  the  revolution,  and  until  the  adoption  of 
the  federal  constitution,  this  branch  of  jurisdiction 
was  exercised  by  state  courts  of  admiralty  instituted 
for  that  purpose. 

At  the  first  session  of  congress,  under  the  consti- 
tution, it  was,  as  we  have  seen,  temporarily  provided 
that  the  forms  and  modes  of  proceeding  in  causes 
of  admiralty  and  maritime  jurisdiction,  should  be 
according  to  the  course  of  the  civil  law.  And  by 
the  permanent  act,  commonly  known  as  the  process 
act,  of  May  8, 1792,  it  was  enacted  that  the  forms  of 
proceeding  in  suits  in  admiralty  and  maritime  juris- 
diction, should  be  according  to  the  principles,  rules 
and  usages,  which  belong  to  courts  of  admiralty,  as 
contradistinguished  from  courts  of  common  law,  ex- 
cept so  far  as  had  been  provided  by  the  judicial  act,1 
subject,  however,  to  such  alterations  and  additions, 
as  the  courts  shall  deem  expedient,  or  such  regula- 
tions as  the  supreme  court  should  think  proper,  from 
time  to  time,  by  rule  to  prescribe.8 

No  reason  is  perceived  for  the  supposition  that  by 
the  reference  contained  in  the  act  of  1789,  to  the 
civil  law,  congress  intended  to  change  the  accus- 
tomed modes  of  proceeding  which  had  prevailed  in 
the  colonial,  and  subsequently  in  the  state  courts 
of  admiralty;  nor,  that  by  the  reference  in  the  pro- 
cess act  of  1792,  to  the  usages  of  courts  of  admi- 
ralty, it  was  intended  to  prescribe  different  modes  x>f 
procedure  from  those  contemplated  by  the  former 
act.  The  antecedent  practice  had  been  in  substan- 
tial conformity  with  the  civil  law,  and  especially  in 
the  important  particular  (which  it  is  probable  con- 
gress had  chiefly  in  view),  of  the  form  of  trial.    But 

1  The  provisions  of  the  judicial  sot  here  referred  to  relate  to  the  mode 
of  proof  and  to  appeals. 
1  Ch.  34,  §  2:  1  Stat  at  Large,  p.  275. 
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oertain  forms  and  usages,  originally  peculiar  to  the 
common  law,  had  been  adopted  by  the  British  courts 
of  admiralty,  and  thence  engrafted  in  our  own ;  and 
it  was,  probably,  with  a  view  to  this  circumstance, 
and  for  the  express  purpose  of  legalizing  these  modi- 
fications of  the  civil  law  forms  of  procedure,  that  a 
different  phraseology  was  employed  in  the  latter  act.1 
With  the  exception  of  proceedings  on  seizures  under 
the  laws  of  impost,  navigation  and  trade  (which,  as 
will  be  seen  in  the  sequel,  are,  to  a  considerable 
extent,  regulated  by  the  collection  act  of  1 799),  and 
proceedings  in  rem,  for  the  recovery  of  seamen's 
wages  (which  to  some  extent  are  also  prescribed  by 
the  act  of  1790,  for  the  regulation  and  government 
of  seamen,  &c),  the  admiralty  jurisdiction  has  been 
left  to  be  carried  into  effect  with  no  other  legislative 
direction  than  what  was  implied,  ex  vi  termini,  by  its 
designation  as  such,  and  the  injunctions  above  men- 
tioned, contained  in  the  acts  of  1789  and  1792. 

Actions  in  admiralty  are  either  in  rem — against  the 
thing;  or  in  personam — against  the  person. 

The  party  instituting  the  suit  is  called  the  libelant. 

Where  the  action  is  in  rem,  it  is  entitled  in  the 
name  of  the  libelant  against  the  thing  libeled ;  and 
he  who  appears  and  is  admitted  to  defend,  is  called 
the  claimant  When  the  suit  is  in  personam,  the  per- 
son against  whom  it  is  brought,  is  called  the  respon- 
dent. 

The  officers  of  court  by  whom  proceedings  in 
admiralty  are  conducted  in  behalf  of  suitors,  are 
denominated  proctors  and  advocates  (names  borrowed 
from  the  civil  law),  corresponding  with  attorneys 
and  counselors  in  courts  of  common  law. 

The  descriptions  of  actions  of  which  it  is  proposed 
here  to  treat,  are  suits  in  rem,  prosecuted  in  the  name 

1  See  Monro  r.  Jlmtida,  10  Wheat.  R.y  473. 
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pabts.  mft  under  the  authority  of  the  United  States  by  the 
attorney  of  the  United  States  for  the  district  in  which 
the  action  is  brought;  and  they  are  instituted,  some- 
times on  the  admiralty  side,  and  sometimes  on  the 
common  law  side  of  the  court,  according  to  dream- 
stances. 
» 

With  these  explanatory  observations,  I  proceed  to 
the  consideration  of  the  particular  subject  indicated 
by  the  title  to  this  Part. 
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CHAP.l. 

CHAPTER  L 

OF  THE   SEIZURE. 

Judicial  proceedings  in  rem  for  the  purpose  of  en- 
forcing a  forfeiture  can  be  instituted  only  in  pursu- 
ance of  a  previous  seizure  of  the  thing  to  be  pro- 
ceeded against.  It  is  by  virtue  of  the  seizure  that 
the  thing  is  brought  within  the  reach  of  the  process 
of  the  court,  and,  constructively  into  its  possession; 
when,  and  not  before,  judicial  cognizance  attaches* 
The  Ann,  9  Oranch,  289. 

1.  How  it  is  to  be  made. 

To  constitute  a  valid  seizure,  there  must  be  an 
open,  visible  possession  claimed,  and  authority 
exercised  under  the  seizure. 

The  party  must  understand  that  he  is  dispossessed, 
and  that  he  is  no  longer  at  liberty  to  exercise  any 
dominion  over  the  property.  But  this  by  no  means 
implies  the  necessity  of  employing  physical  force, 
where  there  is  a  voluntary  acquiescence  in  the  seizure 
and  dispossession.  If  the  party  upon  notice,  agrees 
to  submit,  and  actually  submits  to  the  command  and 
control  of  the  seizor,  that  is  sufficient.  The  Josepha 
Segunda,  10  Wheat.,  312.  U o  record  or  memorandum 
of  the  seizure  is  necessary.  1  Gallis.,  75. 

There  must  be  a  good  subsisting  seizure  at  the 
time  the  action  is  commenced;  and  the  jurisdiction 
acquired  by  the  seizure  may  be  lost  by  voluntary 
discharge  or  abandonment,  and,  in  the  case  of  a 
vessel,  by  subsequent  escape  or  capture.  Hudson  et 
aL  v.  Questier,  4  Oranch,  293. 

But  to  constitute  an  abandonment  after  seizure, 
there  must  be  an  unequivocal  act  of  restoration  or 
dereliction.  The  Abby,  1  Mason,  360. 
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pabtJ*,  The  practice  prevailing  in  courts  of  admiralty  of 
proceeding  to  the  condemnation  of  prizes  of  war 
while  lying  in  the  ports  of  foreign  neutral  nations, 
has  been  held  to  be  applicable  also  to  municipal 
seizures.  The  principle  on  which  the  practice  rests 
in  cases  of  capture  jure  belli  is,  that  the  prize,  when 
in  a  neutral  port,  is  in  the  possession  of  the  sovereign 
of  the  captor;  the  neutral  sovereign  having  no  right 
to  divest  the  captor  of  his  possession,  because  he 
can,  by  himself  or  by  his  courts,  take  no  cognizance 
of  the  question  of  prize  or  no  prize ;  and  this  principle 
is  considered  to  hold  good  in  cases  of  seizure  for  the 
violation  of  municipal  regulations.  Hudson  et  ah  v. 
Ouestievy  4  Oranch,  293.  And  it  makes  no  difference 
that  the  seizure  was  beyond  the  territorial  limits  of 
the  nation  of  the  seizor,  and  the  vessel  carried  direct- 
ly to  the  neutral  port.  &.  C,  6  Cranch,  281,  over- 
ruling the  principle  of  the  case  of  Rose  Himely,  4 
Cranch,  241.  This  case,  however,  turned  upon  the 
effect  of  a  decree  of  condemnation  by  a  French  court; 
and  I  am  not  aware  that  the  practice  sanctioned  by 
it  in  respect  to  the  courts,  of  other  nations  where  it 
prevails,  has  been  enforced  in  our  own  courts;  but 
their  right  to  adopt  it  is  strongly  intimated  in  the 
case  of  The  Bover,  1  Gallis.,  75. 

2.  By  whom  made. 

Officers  of  the  customs.']  By  the  70th  section  of  the 
act  to  regulate  the  collection  of  duties  on  imports 
and  tonnage,  passed  March  2,  1799,  it  is  enacted 
"that  it  shall  be  the  duty  of  the  several  officers  of 
the  customs  to  make  seizure  of,  and  secure,  any  ship 
or  vessel,  goods,  wares  or  merchandise,  which  shall 
be  liable  to  seizure  by  virtue  of  this,  or  any  other 
act  of  the  United  States,  respecting  the  revenue, 
which  is  now,  or  may  hereafter  be  enacted,  as  well 
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without  as  within,  their  respective  districts." x  And  chjjm. 
by  the  27th  section  of  the  previous  act  of  February 
18, 1793,  for  enrolling  and  licensing  ships  or  vessels 
to  be  employed  in  the  coasting  trade  and  fisheries, 
and  for  regulating  the  same,  it  is  enacted  "that  it 
shall  be  lawful  for  any  officer  of  the  revenue  to  go 
on  board  of  any  ship  or  vessel,  whether  she  shall  be 
within  or  without  his  district,  and  the  same  to  in- 
spect, search  and  examine,  and,  if  it  shall  appear 
that  any  breach  of  the  laws  of  the  United  States  has 
been  committed,  whereby  such  ship  or  vessel,  or  the 
goods,  wares  and  merchandise,  on  board,  or  any  part 
thereof  is,  or  are,  liable  to  forfeiture,  to  make  seizure 
of  the  same."2 

The  duty  enjoined  on  the  officers  of  the  customs 
by  the  act  of  1799,  it  will  be  seen,  is  limited  to  in- 
fractions of  the  laws  "  respecting  the  revenue."  But 
the  authority  conferred  on  these  officers  by  the  act 
of  1793,  to  make  seizures  for  "any. breach  of  the 
laws  of  the  United  States,"  has  been  understood  to 
extend  to  all  the  laws  denouncing  the  penalty  of  for- 
feiture. Gelson  v.  Hoyt>  3  Wheat.,  246.  The  revenue 
officers3  of  the  United  States  may,  therefore,  be  con- 

1  Cli.  22 :  1  Stat,  at  Large,  p.  678. 

*  Cli.  8 :  1  Stat,  at  Large,  p  315. 

'By  the  act  of  March  2,  1799,  to  regulate  the  collection  of  duties  on 
imports  and  tonnage,  just  cited,  and  which  repealed  all  former  acts, 
on  the  same  subject,  and  which  still  constitutes  the  basis  of  our  impost 
system,  all  those  parts  of  the  United  States  which  border  on  the  sea 
coast,  on  water  navigable  from  the  ocean,  and  on  the  dominions  of 
Great  Britain,  were  divided  into  collection  districts.  Many  of  these 
districts  have,  by  subsequent  acts,  been  subdivided.  For  each  of  them 
a  collector  is  appointed ;  for  several  of  them  a  naval  officer  and  one  or 
more  surveyors,  and  for  'others  one  or  more  surveyors  only  are  also 
appointed.  These  officers  are  all  designated  in  the  act  of  1799,  above 
referred  to,  and  are  all  appointed  by  the  President  and  Senate.  This 
act  (§  21),  also  requires  the  several  collectors,  with  the  approbation  of 
*he  secretary  of  the  treasury,  to  employ  proper  persons  as  inspectors, 
weighers,  gaugera  and  measurers,  al  the  several  porta  within  their 
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PAM3-  sidered  as  specially  charged  with  the  duty  of  making 
seizures.  But  being*  local,  resident  officers,  their 
ability  to  execute  this  duty  is  necessarily  limited  to 
the  land  and  the  waters  adjacent  thereto. 

C<mmanders  of  armed  vessels.']  Seizures  on  the  high 
seas  for  offenses  against  laws  which  have  an  extra- 
territorial operation,  such  as  the  acts  prohibiting  the 

respective  districts.  And  by  the  7th  section  of  the  tot  of  March  3, 
1817  (3  Stat,  at  L.,  397),  made  perpetual  by  the  act  of  March  6,  1822,  eh. 
66,  the  several  collectors  are  authorised,  with  the  approbation  of  the 
secretary  of  the  treasury,  to  employ  such  number  of  persons  as  ha 
shall  judge  necessary,  as  deputy  collectors,  who  are  declared  to  be 
officers  of  the  customs.  Collectors,  naval  offioers,  surveyors  and  de- 
puty collectors,  unquestionably,  fall  under  the  denominations,  a* 
used  indifferently  in  acts  of  congress,  of  officers  of  the  oustoms,  or 
revenue  officers.  It  has  been  adjudged  that  inspectors  are  also  in- 
cluded under  this  denomination.  The  United  Statu  v.  StMr$9  1  Gall., 
215.  Weighers,  gangers  and  measurers,  I  infer  are  not  included. 
By  the  collection  act  of  1799,  above  referred  to,  the  president  is 
empowered,  for  the  better  securing  the  collection  of  the  duties 
imposed  on  goods,  wares,  and  merchandise,  imported  into  the  United 
States,  and  on  the  tonnage  of  ships  or  vessels,  to  cause  to  be  built  and 
equipped,  and  kept  permanently  in  commission  so  many  revenue  cut- 
ters, not  exceeding  ten,  as  may  be  necessary  to  be  employed  for  the 
protection  of  the  revenue.  §§  97,  100.  It  is  by  this  act  further  pro- 
Tided,  that  to  each  of  these  vessels  there  shall  be  one  captain,  a  master, 
and  Ho  more  than  three  lieutenants  or  mates,  first  Becond  and  third. 
These  offioers  are  to  be  appointed  by  the  president ;  and  it  is  expressly 
declared  that  they  shall  be  officer*  of  the  revenue,  and  be  subject  to  the 
direction  of  such  collectors  of  the  revenue,  or  other  officers  thereof  as 
from  time  to  time,  shall  be  designated  for  that  purpose.  They  are 
expressly  empowered  and  directed  to  go  on  board  all  ships  or  vessels 
whioh  shall  arrive  within  the  United  States,  or  within  four  leagues  of 
the  coast  thereof,  if  bound  for  the  United  States,  and  to  search  and 
examine  the  same,  and  every  part  thereof,  Ac,  &o.  §§  98, 99.  The  col- 
lectors are  also  authorized,  with  the  approbation  of  the  secretary  of  the 
treasury,  to  employ  open  row  and  sail  boats  for  the  use  of  the  surveyors 
end  inspectors  in  going  on  board  vessels.  These  cutters  and  boats  ere 
required,  in  order  to  distinguish  them  from  other  Teasels,  to  carry  an 
ensign  and  pennant,  and  in  ease  any  vessel  liable  to  seizure  or  examina- 
tion, shall  not  bring  to  on  being  required  or  chased,  the  master  of  the 
eutter  or  boat  after  hoisting  his  pennant  and  ensign  and  firing  a  signal 
gun,  is  authorized  to  fire  at  or  into  such  vessel.  §§  101, 102. 
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slave  trade;  acts  for  the  suppression  of  piracy,  non-  CHAP-** 
intercourse  and  embargo  acts,  and  the  like,  are  gene- 
rally made  by  the  commanders  'of  public  armed  ves- 
sels under  the  authority  of  acts  of  congress,  or  in 
pursuance  of  express  instructions  from  the  president 
which  he  is  authorized  by  law  to  give. 

Thus,  by  the  act  of  May  10,  1800,  in  addition  to 
the  act  of  1794,  for  the  suppression  of  the  slave 
trade,  in  one  of  its  forms,  it  is  declared  to  be  lawful 
for  any  of  the  commissioned  vessels  of  the  United 
States,  to  seize  and  take  any  vessel  employed  in  the 
interdicted  trade.1  And  by  the  act  for  the  same  pur- 
pose, of  March  2,  1807,  the  president  is  authorized 
to  instruct  and  direct  the  commanders  of  armed  ves- 
sels to  seize  and  bring  in  vessels  found  on  the  high 
seas  contravening  the  provisions  of  that  act.9  So, 
by  the  act  of  March  3, 1819,  to  protect  the  commerce 
of  the  United  States  and  to  punish  the  crime  of 
piracy,  authority  is  conferred  on  the  president  to 
instruct  the  commanders  of  public  armed  vessels 
to  subdue,  seize,  take  and  send  into  port,  any  pira- 
tical vessel,  &c.3 

Upon  the  report  to  the  district  attorney  of  a  seizure 
by  an  officer  acting  in  obedience  to  the  law,  it  is  a 
matter  of  course  to  institute  judicial  proceedings  for 
forfeiture,  provided  the  grounds  of  the  seizure  appear 
to  have  been  sufficient. 

Private  citizens.]  But  seizures  may  also  be  lawfully 
made  by  any  citizen.  In  the  case  of  The  Caledonian 
(4  Wheat.,  100),  the  court  say,  it  is  a  general  rule, 
that  any  person  may  seize  any  property  forfeited  to 
the  use  of  the  government,  either  by  the  municipal 
law,  or  by  the  law  of  prize,  for  the  purpose  of  enforc- 

1  Ch.  51,  §  4:  2  Stat  at  Luge,  p.  70. 

»Ch.  22,§7:  id.,  p.  426. 

•Ch.  77,  §  2 :  3  Stat  at  Large,  p.  510. 
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parts,  jjjg  faQ  forfeiture.  And  it  depends  on  the  govern- 
ment itself,  whether  it  will  act  upon  the  seizure.  If 
it  adopts  the  acts  of  the  painty,  and  proceeds  to 
enforce  the  forfeiture  by  legal  process,  this  is  a  suffi- 
cient recognition  and  confirmation  of  the  seizure, 
and  is  of  equal  validity  in  law,  with  an  original 
authority,  given  to  the  party  to  make  the  seizure. 
The  confirmation  acts  retroactively,  and  is  equivalent 
to  a  command."  This  doctrine  has  been  re-asserted 
in  the  case  of  Taylor  et  al.  v.  The  United  States  (3 
Howard,  197),  where  it  is  said  to  be  wholly  immate- 
rial who  makes  the  seizure,  or  whether  it  is  irregu- 
larly made  or  not,  or  whether  the  cause  assigned 
originally  for  the  seizure  be  that  for  which  the  con- 
demnation takes  place,  provided  the  adjudication  is 
for  sufficient  cause. 

3.  In  what  places. 

By  a  well  settled  rule  of  international  law,  every 
nation  is  entitled  to  exclusive  jurisdiction,  not  only 
over  the  ports,  harbors,  bays,  mouths  of  rivers  and 
adjacent  parts  of  the  sea  inclosed  by  headlands  on 
its  coasts,  but  also,  to  the  distance  of  the  range  of  a 
cannon  shot  from  the  shore  along  its  entire  maritime 
border.  This  rather  indefinite  limit,  introduced  since 
the  invention  of  fire  arms,  is  in  accordance  with  the 
older  rule  of  national  law,  terra  dominium  finitur,  ubi 
finitur  arrnorum,  viz.:  and  is  generally  understood  to 
extend  to  a  maritime  league,  or  three  miles  from  the 
coast.  1  Kent's  Com.,  3d  ed.,  p.  25;  Wheaton's  Ele- 
ments of  International  Law,  142.  Within  these  lim- 
its of  exclusive  territorial  jurisdiction,  the  right  of 
seizure  is  of  course  absolute  and  unqualified.  It 
exists  also  beyond  this  limit;  but  is  there  qualified 
by  the  co-existence  of  equal  rights  in  other  nations. 
If  the  right  is  exercised  in  a  manner  unnecessarily 
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vexatious  and  harassing  to  the  commerce  of  other  CHAP- *• 
nations,  they  will  resist  such  abuse  of  it.  But  so 
long  as  it  is  exercised  only  in  such  manner  as  is  rea- 
sonable and  necessary  for  the  purpose  of  securing  the 
laws  of  the  country  from  violation,  foreign  nations 
have  no  right  to  complain.  Church  v.  Hubbart,  2 
Oranch,  187;  Hudson  v.  Ouestier,  6  Oranch,  281. 
Within  the  territorial  limits  of  a  foreign  friendly 
power,  no  nation  has  a  right  to  make  a  seizure.  But 
if  a  vessel  of  the  United  States  be  seized  even  within 
such  limits,  for  a  violation  of  our  laws,  the  courts  of 
the  United  States  are  bound  to  take  cognizance  of  the 
case;  the  law  not  connecting  such  illegal  seizure  with 
the  subsequent  arrest  under  the  process  of  the  court. 
The  offense  against  the  foreign  power  must  be  ad- 
justed between  the  two  governments.  A  judicial 
tribunal  cannot  take  cognizance  of  it.  The  Ship 
Richmond  v.  The  United  States,  9  Oranch,  102. 

To  guard  more  effectually  against  frauds  on  the 
revenue,  it  is  provided  by  the  68th  section  of  the  duty 
act  of  1799,1  "that  every  collector,  naval  officer  and 
surveyor,  or  other  person  specially  appointed  by 
either  of  them  for  that  purpose,  shall  have  full  power 
and  authority  to  enter  any  ship  or  vessel,  in  which 
they  shall  have  reason  to  suspect  any  goods,  wares 
or  merchandise,  subject  to  duty,  are  concealed,'  and 
therein  to  search  for,  seize  and  secure  any  such  goods, 
wares  or  merchandise,  and  if  they  shall  have  cause 
to  suspect  a  concealment  thereof,  in  any  particular 
dwelling  house,  store,  building  or  other  place,  they, 
or  either  of  them,  shall,  upon  proper  application  or 
oath,  to  any  justice  of  the  peace,  be  entitled  to  a 
warrant  to  enter  such  house,  store  or  other  place  (in 
the  day-time  only),  and  there  to  search  for  such 
goods;  and  if  any  shall  be  found,  to  seize  and  secure 

1  Ch.  22:  1  Stat,  at  Large,  p.  677. 
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PABT3-  the  same  for  trial;  and  all  such  goods,  wares  and 
merchandise,  on  which  the  duties  shall  not  have 
been  paid,  or  secured  to  have  been  paid,  shall  be 
forfeited." 

The  authority  here  given,  it  will  be  perceived,  is 
limited  in  terms,  to  collectors,  naval  officers,  survey- 
ors, and  such  other  persons  as  may,  by  either  of  them, 
be  specially  appointed  for  this  purpose.  The  subor- 
dinate officers  of  the  customs,  who  are  in  general 
authorized  to  make  seizures,  seem,  therefore,  to  be 
excluded. 

So  far,  however,  as  ships  and  vessels  are  concerned, 
the  specific  power  here  conferred  may  be  considered 
as  fairly  implied  by  the  authority  conferred  and  the 
duties  enjoined  on  these  officers  in  common  with 
their  superiors,  by  other  enactments.  The  United 
States  v.  Sears,  1  Gallis.,  215.  By  the  phrase  "or 
other  person  specially  appointed  by  either  of  them 
for  that  purpose,"  I  understand  to  be  meant  a  special 
agent  appointed  to  act  in  a  particular  case.  The 
power  to  search  dwelling  houses  is  one  of  great  deli- 
cacy, and  can  be  safely  exercised  only  by  a  rigid 
observance  of  the  forms,  and  in  all  respects  in  the 
mode  prescribed  by  the  act. 

By  a  temporary  act  passed  March  3, 1815,  it  was 
declared  to  be  lawful  for  any  collector,  &c,  in  his 
own  or  in  an  adjoining  district,  to  stop,  search,  and 
examine  any  carriage  or  vehicle  whatsoever,  or  to 
stop  any  person  traveling  on  foot  or  beast  of  burden, 
on  which  he  may  suspect  that  there  are  goods,  wares 
or  merchandise,  which  are  subject  to  duty,  or  which 
shall  have  been  introduced  into  the  United  States, 
in  any  manner  contrary  to  law,  and  if  he  find  any- 
such  goods,  &c,  to  seize  the  same.1  This  section 
was  continued  in  force  for  the  term  of  four  years  by 

1Ch.  94,  §  2:  3  Stat  at  Large,  p.  281. 
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the  act  of  March  3,  1817,  to  which  period  the  latter  charD 
act  was  itself  limited ; 1  but  although  certain  parts  of 
the  act  of  1815,  were  afterwards  made  perpetual,  the 
section  in  question  was  omitted.2  It  accordingly 
expired,  and  does  not  appear  to  have  been  revived ; 
and  consequently  the  very  delicate  power  it  conferred, 
no  longer  exists;  and  so  it  was  held  on  the  trial  of  a 
prosecution  several  years  ago  in  the  district  court  of 
the  United  States  for  the  northern  district  of  New 
York,  for  resisting  an  officer  of  the  customs  in  an 
attempt  forcibly  to  stop  and  search  a  wagon  near 
the  Canadian  frontier,  on  the  suspicion  that  it  con- 
tained goods  subject  to  duty  which  had  not  been 
paid. 

4.  Of  the  protection  afforded  by  law  to  the  seizing  officer. 

Fine  for  obstructing,  <fcc]  For  the  greater  security 
of  the  seizing  officer  against  forcible  resistance  in  the 
execution  of  his  duties,  it  is  provided  by  the  collec- 
tion act  of  March  2, 1799, 3  that  "if  any  person  shall 
forcibly  resist,  prevent,  or  impede  any  officer  of  the 
customs,  or  their  deputies,  or  any  person  assisting 
them  in  the  execution  of  their  duty,  such  person  so 
offending,  shall,  for  every  such  offense,  be  fined  in  a 
sum  not  exceeding  four  hundred  dollars.  And  if  any 
master,  or  other  person  having  the  charge  or  com- 
mand of  any  ship  or  vessel  coming  into  or  arriving 
at*  any  port  or  place  within  the  United  States,  shall 
obstruct  or  hinder,  or  shall  be  the  cause  or  means  of 
any  obstruction  or  hindrance,  with  such  an  intent, 
to  any  officer  of  the  customs  or  revenue,  in  going  on 
board  such  ship  or  vessel,  for  the  purpose  of  carrying 
into  effect  any  of  the  revenue  laws  of  the  United 

1  Ch.  94,  §  2 :  3  Stat,  at  Large,  p.  396. 

•  Act  of  May  6, 1822,  §4:8  Stat  at  Large,  p.  681. 

■Ch.  22,  g  71 :  1  Stat  at  Large,  p.  678. 
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PABT3.  States,  he  shall  forfeit  for  every  such  offense  a  sum 
not  exceeding  five  hundred  dollars,  nor  less  than 
fifty  dollars."  See  act  of  February  18,  1793,  *  and 
of  March  3, 1823.* 

To  enforce  these  fines  an  indictment  lies.  The 
United  States  v.  Sews,  1  Gallis.,  215.  It  was  held 
also  in  this  case  that  an  inspector  is  an  officer  of  the 
customs  within  the  designation  of  the  foregoing  pro- 
vision ;  that  as  such  officer  he  had  a  right  to  go  on 
board  any  vessel,  to  discover  infractions  of  the  laws, 
and  that  if  obstructed  in  so  doing,  an  indictment  will 
lie.  To  show  the  official  character  of  the  inspector 
at  the  trial,  his  commission  from  the  collector,  reciting 
the  approbation  of  the  secretary  of  the  treasury,3  and 
also  a  copy  from  the  treasury  department,  of  the  oath 
taken  by  him,  were  produced,  and  an  actual  execu- 
tion  by  him  of  the  duties  of  the  office  of  inspector 
was  shown.  It  was  objected  by  the  counsel  for  the 
defendant,  that  no  proof  had  been  adduced  to  show 
that  the  secretary  of  the  treasuxy  had  approved  the 
appointment  of  the  inspector.  But  the  court  consid- 
ered the  evidence  sufficient,  and  expressed  strong 
doubts  whether  the  express  approbation  of  the  secre- 
tary, of  the  specific  officer,  was  necessary. 

It  was  further  objected,  that  the  commission  of  the 
collector  by  whom  the  appointment  had  been  made, 
ought  to  have  been  produced;  but  the  court  was. of 
opinion  that  it  was  sufficient  to  have  shown  that  he 
had  for  several  years  actually  executed  the  duties  of 
the  office  ot  collector.    In  the  subsequent  case  of  The 

'Ch.  7,  §  31:  1  Stat,  at  Large,  p.  316. 

"Ch.58,  §3:  3  id.,  p.  781. 

•  The  words  of  the  21st  section  of  the  act  under  which  inspectors  are 
appointed,  are,  that  the  collector  "  shall,  with  the  approbation  of  the 
principal  officer  of  the  treasury  department  t  employ  proper  persons  as 
weighers,  gangers,  measurers  and  inspectors  at  the  several  ports  within 
his  district." 
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United  States  v.  Batehelder  (2  Gallis.,  15),  the  prin-  CHAP1- 
ciples  of  this  case  were  re-affirmed ;  and  it  was  further 
held  that  when  an  inspector  has  been  appointed  and 
commissioned  by  the  collector,  and  is  acting  in  the 
duties  of  his  office,  he  is  to  be  presumed  not  only  to 
have  been  employed  with  the  approbation  of  the 
secretary  of  the  treasury,  but  also  to  have  taken  the 
requisite  oaths. 

But  the  office  of  inspector  ceases  with  that  of  the 
collector  who  appointed  him.  It  is  held  at  the  plea- 
sure of  the  collector  and  ,is  vacated  by  his  death, 
removal  or  resignation.  An  indictment,  therefore, 
will  not  lie  for  resisting  an  inspector  after  the  resig- 
nation of  the  collector  from  whom  he  received  his 
appointment.  The  United  States  v.  Woody  1  Gallis., 
361.  *  An  indictment  for  resisting  the  seizing  officer 
will  not  lie  unless  there  was  " probable  cause"  for 

1  The  22d  seotion  of  the  collection  act  of  1799,  provides  that  every 
collector,  naval  officer  and  surveyor,  in  oases  of  occasional  and  necessary 
absence,  or  of  sickness,  and  not  otherwise,  may  respectively  exercise 
and  perform  their  several  functions,  powers  and  duties,  by  deputy  duly 
constituted  under  their  hands  and  seals,  respectively,  and  "  that  in  case 
of  the  disability  or  death  of  a  collector,  the  duties  and  authorities  vested  in 
him  shall  devolve  on  his  deputy,  if  any  there  be  at  the  time  of  the  disabil- 
ity or  death  of  suoh  collector."  And  by  the  7th  seotion  of  the  act  of 
March  3, 1817  (vol.  6,  p.  244),  which  section  is  re-enacted  and  made 
perpetual,  by  the  act  of  March  6,  1822,  it  is  enacted  "  that  every  col- 
lector of  the  customs  shall  have  authority,  with  the  approbation  of  the 
secretary  of  the  treasury,  to  appoint  within  his  district,  such  number  of 
proper  persons,  as  deputy  collectors  of  the  customs  as  he  shall  judge 
necessary,  who  are  hereby  declared  to  be  officers  of  the  customs."  Now, 
independently  of  the  provision  in  the  22d  section  of  the  act  of  1799,  for 
the  continuance  of  deputy  collectors  appointed  in  virtue  of  that  section, 
it  is  very  dear,  that  aocording  to  the  decision  in  the  case  of  The  United 
States  v.  Wood,  the  office  of  a  deputy  collector  appointed  under  the  aot 
of  1817,  would  cease  upon  the  death,  removal  or  resignation  of  the  col- 
lector who  made  the  appointment  Whether  this  provision  in  the  22d 
seotion  of  the  act  of  1799,  by  which  so  very  limited  and  qualified  a  power 
of  appointment  is  conferred,  is  applicable  to  appointments  made  under 
the  7th  section  of  the  act  of  1817,  may  well  be  doubted. 
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part3.  the  seizure.1  The  United  States  v.  Gay,  2  Gallis.,  359. 
In  this  case  it  was  also  held  that  whether  there  was 
or  was  not  reasonable  cause,  was  a  question  of  law 
on  which  it  was  the  duty  of  the  court  to  instruct  the 

By  the  act  of  March  2, 1833,  "to  provide  for  the 
collection  of  duties  on  imports,"  new  and  important 
immunities  and  remedies  are  provided.  It  declares 
"that  the  jurisdiction  of  the  circuit  courts  shall  ex- 
tend to  all  cases  of  law  and  equity,  arising  under 
the  revenue  laws,  for  which  provision  is  not  already 
made  by  law;  and  that  if  any  person  shall  receive 
any  injury  to  his  person  or  property  for  or  on  account 
of  any  act  by  him  done  under  any  law  of  the  United 
States,  for  the  protection  of  the  revenue  or  the  col- 
lection of  duties  or  imports,  he  shall  be  entitled  to 
maintain  suit  for  damage  therefor,  in  the  circuit 
courts  of  the  United  States  in  the  district  wherein 
the  party  doing  the  iiyury  may  reside,  or  shall  be 
found."  The  act  further  provides  that  "all  property 
taken  or  detained  by  any  officer  or  other  person  under 
authority  of  any  revenue  law  of  the  United  States, 
shall  be  irrepleviable,  and  shall  be  deemed  to  be  in 
the  custody  of  the  law,  and  subject  only  to  the  orders 
and  decrees  of  the  courts  of  the  United  States  hav- 
ing jurisdiction  thereof."  And  further,  that  "  if  any 
person  shall  dispossess  or  rescue,  or  attempt  to  dis- 
possess or  rescue,  any  property  so  taken  or  detained 
as  aforesaid,  or  shall  aid  or  assist  therein,"  such  per- 
son shall  be  liable  to  the  punishment  prescribed  by 
the  22d  section  of  the  crimes  act  of  April  30, 1790, 
for  the  willful  obstruction  or  resistance  of  officers  in 
the  service  of  process.* 

1  See  the  next  two  particular  heads. 
•  CL  57,  §2:4  Stat  at  Large,  p.  632. 
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By  the  3d  and  4th  sections  of  the  same  act,  pro-  ^HAP- l- 
vision  is  made  for  the  removal  to  the  circuit  court  in 
and  for  which  the  defendant  has  been  served  with 
process,  at  the  instance  of  the  defendant,  at  any  time 
before  trial,  of  any  suit  instituted  in  a  state  court 
"  against  any  officer  of  the  United  States,  or  other 
person,  for  or  on  account  of  any  act  done  under  the 
revenue  laws  of  the  United  States,  or  under  color 
thereof,  or  for  or  on  account  of  any  right,  authority 
or  title,  set  up  or  claimed  by  such  officer  or  other 
person,  under  any  law  of  the  United  States." 

General  issue;  double  costs;  onus  prdbandf]  It  is 
further  enacted  by  the  first  section  of  the  act  of 
1799,  above  referred  to,  "that  if  any  officer,  or  other 
person  executing  or  aiding  or  assisting  in  the  seizure 
of  goods,  shall  be  sued  or  molested,  for  anything 
done  in  virtue  of  the  powers  given  by  this  act,  or  by 
virtue  of  a  warrant  granted  by  any  judge,  or  justice, 
pursuant  to  law,  such  officer  or  other  person  may 
plead  the  general  issue,  and  give  this  act  and  the 
special  matter  in  evidence;  and  if  in  such  suit  the 
plaintiff  is  nonsuited,  or  judgment  pass  against  him, 
the  defendant  shall  recover  double  costs;  and  in  ac- 
tions, suits  or  informations,  to  be  brought,  where 
any  seizure  shall  be  made  pursuant  to  this  act,1  if 

1  In  order  to  perceive  the  just  scope  of  the  words  "  made  in  pursuance 
of  this  act,"  it  is  necessary  to  bear  in  mind  the  provision  of  the  70th 
section,  whereby  the  "  several  officers  of  the  customs  "  are  enjoined  "  to 
make  leisure  of,  and  secure  any  ship  or  vessel,  goods,  wares  or  mer- 
chandise, whioh  shall  be  liable  to  seizure  by  virtue  of  this,  or  any  other 
act  of  the  United  State*,  respecting  the  revenue,  whioh  now  is  or  may 
hereafter  be  enacted.91  The  effect  of  this  enactment  appears  to  be  to 
bring  all  municipal  seizures  for  forfeitures  incurred  under  whatever  act 
of  Congress,  within  the  provision  of  the  71st  section ;  and  yet,  in  the 
ease  of  The  United  Statee  v.  An  Open  Boat,  5  Mason's  B.,  282,  234,  where 
the  seizure  was  made  for  an  asserted  violation  of  the  aot  of  March  15, 
1820,  prohibiting  commercial  intercourse  with  the  British  colonies,  Mr. 
Justice  Story  held  that  "every  fact  alleged  in  the  libel  and  necessary  to 
maintain  the  asserted  forfeiture  must  be  established  by  the  government; 
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PART3.  the  property  be  claimed  by  any  person,  in  every  such 
case  the  onus  probandi  shall  lie  upon  the  claimant. 
But  the  onus  probandi  shall  lie  on  the  claimant  only 
where  probable  cause  is  shown  for  such  prosecution, 
to  be  judged  of  by  the  court  before  whom  the  prose- 
cution is  held." 

In  this  enactment,  two  very  distinct  subjects,  it 
will  be  perceived,  are  rather  inaptly  blended.  The 
first  branch  of  it  relates  to  the  form  of  pleading,  and 
to  costs,  in  a  personal  action  for  the  recovery  of  dam- 
ages against  the  seizing  officer,  and  requires  no  com- 
ment; the  second  relates  to  suits  in  rem  to  enforce 
the  seizure;  and,  under  this  latter  branch  of  the 
enactment,  it  becomes  a  highly  important  question 
what  is  to  be  deemed  probable  cause  for  prosecution, 
whereby  the  burden  of  exculpatory  proof  is  cast 
upon  the  claimant.  In  the  case  of  Locke,  claimant 
of  the  cargo  of  the  schooner  Wendell,  v.  The  United 
States  (7  Oranch,  339),  the  charge  in  the  libel  on 
which  the  decision  turned,  was,  that  the  goods  being 
of  foreign  growth  and  manufacture  and  subject  to 
the  payment  of  duties,  were  imported  from  some 
foreign  port  or  place  to  the  district  attorney  un- 
known, into  some  port  of  the  United  States  to  the 
district  attorney  unknown,  and  were  unladen  with- 
out a  permit.  On  the  trial  it  appeared  that  the  goods 
had  been  shipped  from  Boston  for  Baltimore  (at 
which  latter  place  the  seizure  was  made),  in  the 
names  of  thirteen  different  persons,  some  of  whom 
had  no  existence,  but  that  in  fact  it  belonged  wholly 
to  Locke,  the  claimant;  that  no  evidence  existed 
of  a  legal  importation  into  Boston;  and  that  the 

for,"  he  added  "  the  case  does  not  fall  within  the  71st  section  of  the 
revenue  collection  act  of  1799."  This  observation,  so  far  as  I  can  dis- 
cern, seems  to  infer  that  the  learned  judge  had  overlooked  the  provi- 
sions of  the  70th  section. 
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original  marks  on  the  packages  had  been  removed  chari. 
and  others  substituted  in  their  place.  The  question 
before  the  supreme  court  was  whether  these  several 
circumstances  unexplained  were  sufficient  to  warrant 
the  condemnation  of  the  goods;  or,  in  other  words, 
whether  they  constituted  probable  cause,  whereby, 
according  to  the  seventy-first  section  of  the  duty  act 
above  cited,  the  onus  probandi  was  thrown  upon  the 
claimant.  This  question  was  decided  in  the  affirm- 
ative; and  the  judgment  of  the  circuit  court  affirm- 
ing that  of  the  district  court  condemning  the  goods, 
was  affirmed.  The  words  "probable  cause,"  in  the 
sense  in  which  they  were  supposed  to  be  used  in  the 
act,  *are  thus  defined  by  Chief  Justice  Marshall  : 
"It  is  contended  that  probable  cause  means  pri- 
ma facie  evidence,  or,  in  other  words,  such  evidence, 
as,  in  the  absence  of  exculpatory  proof,  would  [upon 
general  principles  he  doubtless  meant]  justify  con- 
demnation. This  argument  has  been  very  satisfac- 
torily answered  on  the  part  of  the  United  States  by 
the  observation,  that  this  would  render  the  provision 
totally  inoperative.  It  may  be  added  that  the  term 
1  probable  cause,'  according  to  its  usual  acceptation, 
means  less  than  evidence  which  would  justify  con- 
demnation; and  in  all  cases  of  seizure  has  a  fixed  and 
well  known  meaning. 

"It  imports  a  seizure  made  under  circtimstances 
which  warrant  suspicion.  In  this,  its  legal  sense,  the 
court  must  understand  the  term  to  have  been  used 
by  congress." 

When  sufficient  proof  has  been  given  on  the  part 
of  the  government  to  cast  the  onus  probandi  on  the 
claimant,  it  is  hardly  necessary  to  add,  that,  if  the 
claimant  fails,  by  proof,  to  explain  the  difficulties  of 
the  case,  condemnation  must  follow.  The  Luminary , 
8  Wheat,  407. 


472  PftAcncE  nr  Cases  ot  Sjozubx. 

pawmi.  Certificate  of  reasonable  cause.]  With  a  view  to  the 
farther  protection  of  the  officers  of  the  revenue  in 
the  reasonable  and  proper  discharge  of  their  respon- 
sible duties,  it  is  declared  by  law  that  in  any  prose- 
cution founded  on  a  seizure,  made  by  any  collector 
or  other  officer,  under  any  act  of  congress  authorizing 
such  seizure,  in  which  the  judgment  shall  be  for  the 
claimant,  if  it  shall  appear  to  the  court  that  there 
was  "  reasonable  cause  of  seizure,"  the  court  shall  so 
certify,  and  in  such  case  the  claimant  or  claimants 
shall  not  be  entitled  to  costs,  nor  shall  the  person 
who  made  the  seizure  be  liable  to  any  suit,  action  or 
prosecution  on  account  of  such  seizure.1 

It  will  be  observed  that  this  act,  for  the  better  pro- 
tection of  the  seizing  officer,  like  the  provisions  of 
the  act  of  1799,  designed  to  facilitate  prosecutions 
in  rem  for  the  forfeiture  of  goods  seized,1  embraces 
all  seizures  under  the  laws  of  the  United  States. 
Properly  to  appreciate  its  importance  it  is  necessary 
to  remember  that  without  it,  a  decree  in  favor  of  the 
claimant  would  leave  the  officer  absolutely  defense- 
less in  an  action  for  damages,  such  a  decree  being 
conclusive  evidence  that  the  seizure  was  wrongful 
It  may,  it  is  believed,  be  safely  asserted,  that  where 
the  legality  of  the  seizure  depends  on  a  question  of 
fact,  the  phrase  "reasonable  cause,"  in  the  acts  last 
above  referred  to,  ought  to  receive  the  same  inter- 
pretation as  the  phrase  "probable  cause,"  and  that 
where,  in  such  a  case,  the  facts  proved  on  the  trial 
are  such  as  to  call  for  exculpatory  evidence  from  the 
.  claimant,  but  not  otherwise,  the  court  would  be 
bound,  in  the  event  of  a  judgment  for  the  claimant, 
to  grant  a  certificate  to  exonerate  the  seizor  from 

'Act  of  February  24,  1807,  oh.  19;  2  Stat,  at  Large,  p.  422. 
*  See  note  p.  469. 
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liability.  But  it  is  held  that  a  doubt  as  to  the  true  CHAPL 
construction  of  the  law  is  sufficient  to  entitle  the 
seizor  to  a  certificate.  The  United  States  v.  Riddle, 
5  Oranch,  311;  The  Friendship,  1  Gallis.,  111.  In 
this  latter  case  a  vessel  was  seized  and  libeled  under 
an  ambiguously  expressed  section  of  one  of  the  em- 
bargo acts,  which  was  reasonably,  but,  in  the  opinion 
of  the  court,  erroneously,  supposed  by  the  collector 
to  denounce  a  forfeiture,  and  it  was  decided  that  he 
was  entitled  to  a  certificate.  It  is  hardly  necessary 
to  remark,  however,  that  a  doubt  concerning  the 
construction  of  the  law  can  never  constitute  "  prob- 
able cause,"  within  the  meaning  of  the  seventy-first 
section  of  the  duty  act,  because  such  an  interpreta- 
tion of  the  phrase  would  be  equivalent  to  declaring 
that  a  forfeiture  may  be  incurred  without  violating 
the  law. 

It  is  important  to  bear  in  mind  that  a  mere  inten- 
tion to  infringe  the  law  will  not  authorize  a  seizure. 
The  Julia,  1  Gallis.,  43;  The  Friendship,  id.,  45;  Le 
Tigre,  3  Wash.  0. 0.  Sep.,  567, 572.  And,  therefore, 
no  suspicion,  however  well  founded,  of  such  an  inten- 
tion, will  entitle  the  seizing  officer  to  a  certificate. 

Thus,  in  a  case  in  the  district  court  for  the  north- 
ern district  of  New  York,  where  the  seizure  had  been 
.  made  for  a  supposed  violation  of  the  act  of  24  March, 
1821, 1  requiring  the  conductor  or  driver  of  any  car- 
riage or  sleigh  coming  from  any  foreign  territory 
adjacent  to  the  United  States,  with  merchandise  sub- 
ject to  duty,  to  deliver  a  manifest  of  such  merchandise, 
immediately  on  his  arrival  within  the  United  States, 
at  the  office  of  any  collector  or  deputy  collector 
nearest  the  boundary  line,  or  nearest  to  the  road  by 
which  such  merchandise  is  brought,  and  declaring 

"Oh.  14:  8  Stat  at  Liip,  p.  471. 
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pasts.  gucj1  merchandise,  together  with  the  vehicle  forfeited, 
if  such  conductor  or  driver  shall  neglect  or  refuse  to 
deliver  such  manifest,  or  pass  by,  or  avoid  such  office; 
a  certificate  was  refused  by  the  court  under  the  fol- 
lowing circumstances  appearing  in  proof  at  the  trial; 
the  court  being  of  opinion  that  they  evinced  at  most 
only  an  intention  to  violate  the  act,  and  did  not 
afford  any  ground  for  reasonable  suspicion  of  an 
actual  violation.  The  merchandise,  consisting  of 
British  fabrics  was  brought  in  a  wagon  by  a  road 
leading  from  Canada  into  the  village  or  hamlet  in 
which  a  deputy  collector  of  the  Ohamplain  District 
resided  and  kept  his  office,  which,  by  its  position, 
was  that  at  which  the  conductor  of  the  wagon  was 
bound  to  deliver  a  manifest.  He  reached  this  place, 
where  the  owner  of  the  goods,  who  was  a  merchant 
and  was  in  the  habit  of  importing  goods  from  Canada, 
and  paying  the  duties,  also  resided,  at  an  early  hour 
in  the  morning,  before  he  had  any  reason  to  suppose 
the  collector  was  out  of  bed,  and  before  he  had  in 
fact  arisen.  Instead  of  driving  directly  to  the  office 
of  the  deputy  collector,  he  turned  off  from  the  main 
road  a  few  rods,  (without  passing  the  collector's 
office,  which  was  still  a  little  further  south),  and 
drove  into  a  yard.  The  goods,  wagon  and  horse, 
were  immediately  seized  by  an  officer  of  the  customs, 
who,  having  seen  the  wagon  pass  his  house,  which 
was  at  a  short  distance  to  the  north  of  the  yard,  fol- 
lowed the  wagon  to  the  yard,  and  there  at  once  made 
the  seizure.  * 

1  Several  acts  have,  from  time  to  time  been  passed,  containing  pro* 
visions  for  aiding  and  protecting  officers  of  the  customs  in  the  execution 
of  their  duties  of  a  far  more  stringent  character  than  those  above  enumer- 
ated :  but  these  acts  were  temporary,  and  are  not  now  in  force.  Such 
were  the  act  of  March  3,  1815  (ch.  94:  3  Stat,  at  Large,  p.  231);  and 
the  expired  sections  of  the  act  of  Haroh  8, 1833,  oh.  57 :  4  Btat  at  Large, 
p.  632. 
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5.  Ground  of  seizure.  chap.i. 

It  is  not  compatible  with  the  design  of  this  work  v 
to  enumerate  the  various  offenses  for  which  the  penalty 
of  forfeiture  is  denounced  by  the  laws  of  the  United 
States.  These  offenses  are  very  numerous:  to  render 
their  enumeration  useful,  it  would  be  necessary  to 
define  them  with  perfect  precision,  and  to  specify  all 
the  statutory  conditions,  limitations  and  exceptions 
to  which  they  are  subject;  and  to  do  this  would 
require  too  much  space. 

The  acts  under  which  forfeitures  arise  are  those 
regulating  the  commerce,  foreign  and  domestic,  of 
the  United  States,  including  trade  with  the  Indians; 
the  collection  of  the  customs;  those  for  the  suppres- 
sion of  the  slave  trade;  and  those  for  the  preserva- 
tion of  our  international  relations. 

The  most  important  of  these  acts  are  the  following, 
viz.: 

"An  act  concerning  the  registering  and  recording 
of  ships  and  vessels,"  passed  December  31, 1792. 

"An  act  for  enrolling  and  licensing  ships  or  vessels 
to  be  employed  in  the  coasting  trade  and  fisheries, 
and  for  regulating  the  same,"  passed  February  18, 
1793. 

"An  act  regulating  passenger  ships  and  vessels," 
passed  March  2, 1819. 

"An  act  supplementary  to  the  acts  concerning  the 
coasting  trade,"  passed  March  2, 1819. 

"An  act  respecting  the  enrolling  and  licensing  of 
steamboats,"  passed  March  12,  1812. 

"  An  act  to  authorize  the  register  or  enrollment  and 
license  to  be  issued  in  the  name  of  the  president  or 
secretary  of  any  incorporated  company  owning  a 
steamboat  or  vessel,"  passed  March  3, 1825. 

"  An  act  concerning  vessels  employed  in  the  whale 
fishery,"  passed  March  3, 1831. 
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on  the  northern,  northeastern  and  northwestern  fron- 
tiers of  the  United  States,  and  for  other  purposes," 
passed  March  2, 1831. 

"An  act  to  regulate  the  collection  of  duties  on 
imports  and  tonnage,"  passed  March  2, 1799. 

"  An  act  to  continue  in  force  an  act,  entitled  cAn 
act  further  to  provide  for  the  collection  of  duties  on 
imports  and  tonnage,  passed  March  3, 1815,'  and  for 
other  purposes,"  passed  March  8, 1817  * 

"An  act  further  to  regulate  the  entry  of  merchan- 
dise imported  into  the  United  States  from  any  adja- 
cent territory,"  passed  March  2, 1821. 

"An  act  to  amend  an  act,  entitled  (An  act  further 
to  regulate  the  entry  of  merchandise  imported  into  the 
United  States  from  any  adjacent  territory,9 "  passed 
March  3, 1823. 

"An  act  supplementary  to,  and  to  amend  an  act, 
entitled  4  An  act  to  regulate  the  collection  of  duties 
on  imports  and  tonnage,  passed  March  2, 1799,  and 
for  other  purposes,'"  passed  March  1, 1823.    * 

"  An  act  for  the  more  effectual  collection  of  duties," 
passed  May  28, 1828. 

"An  act  for  the  more  effectual  collection  of  im- 
post duties,"  passed  May  28, 1830. 

"An  act  to  alter  and  amend  the  several  acts  im- 
posing duties  on  imports,"  passed  July  14, 1832. 

"An  act  to  provide  revenue  from  imports,  and  to 
change  and  modify  existing  laws  imposing  duties  on 
imports,  and  for  other  purposes,"  passed  August  30, 
1842,  and  "An  act  reducing  the  duty  on  imports,  and 
for  other  purposes,"  passed  July  30, 1846. 

1  All  bat  the  3d,  4th,  and  7th  sections  of  this  aot  are  expired ;  and, 
with  them,  the  aot  of  1815,  referred  to  in  the  title.  The  three  sections 
aboye  mentioned,  axe  made  perpetual  bj  the  aot  of  Maj  6, 182%  chap.  66. 
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Some  of  the  above  named  acts,  as  will  be  perceived  mA*-  ** 
by  their  titles,  relate  chiefly  to  the  inland  trade  be- 
tween the  United  States,  and  the  British  dominions 
on  this  continent*  As  the  legislative  enactments 
relating  especially  to  this  subject,  are  few  and  short; 
as  infractions  of  them  are  of  frequent  occurrence, 
generally,  no  doubt,  by  design,  but  not  unfrequently 
also,  from  ignorance ;  and  as  their  penalties  are  very 
severe,  it  will  be  useful  to  devote  a  brief  space  to 
their  particular  consideration. 

One  of  the  general  regulations  prescribed  by  the 
duty  act  of  1799,  in  relation  to  the  importation  from 
foreign  countries,  of  goods  subject  to  duty,  prohibits 
such  importation,  except  by  sea,  in  vessels  of  not  less 
than  thirty  tons  burden,  and  into  certain  specified 
ports  on  the  sea  coast.  But  the  inland  collection 
districts  bordering  on  the  British  dominions  in  Upper 
and  Lower  Canada,  are  expressly  excepted.1  And 
by  the  105th  section  of  the  same  act,  it  is  moreover 
enacted  that  "it  shall  be  lawful  for  citizens  of  the 
United  States,  and  for  all  other  persons,  to  import 
any  goods  or  merchandise,  of  which  the  importation 
shall  not  be  entirely  prohibited,  into  the  districts 
which  are  or  may  be  established  on  the  northern  and 
northwestern  boundaries  of  the  United  States,  and 
on  the  rivers  Ohio  and  Mississippi,  in  vessels  or  boats 
of  any  burden,  and  in  rafts  or  carriages  of  any  kind 
or  nature  whatsoever."  * 

Prom  Canada,  therefore,  merchandise  may  be 
brought  into  the  adjacent  districts  of  the  United 
States,  in  any  description  of  water  craft,  or  any  de- 
scription of  land  vehicles,  and  at  any  place  along 
the  boundary  line. 

1  Ch.  22,  §  92 :  1  Stat  at  Large,  p.  697. 
*  Ch.  22,  §  92:  1  Stat,  at  Large,  p.  702. 
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PABT3-      By  the  next  section  it  is  enacted : 

That  u  all  vessels,  boats,  rafts  and  carriages,  of  whatever 
kind  and  nature  soever,  arriving  in  the  districts  aforesaid  con- 
taining goods,  wares  or  merchandise,  subject  to  duty  on  being 
imported  into  any  port  of  the  United  States,  shall  be  reported 
to  the  collector  or  other  chief  officer  of  the  customs  at  the 
port  of  entry,  in  the  district  into  which  they  shall  be  imported; 
and  such  goods  shall  be  accompanied  by  the  like  manifests,  and 
like  entries  shall  be  made  by  the  persons  having  charge  of 
any  vessels,  boats,  rafts  and  carriages  aforesaid,  and  by  the 
owners  or  consignees  of  the  goods,  wares  and  merchandise 
laden  on  board  the  same;  and  the  powers  and  duties  of  the 
officers  of  the  customs  shall  be  exercised  and  discharged  in 
the  districts  last  mentioned,  in  like  manner,  as  is  hereinbefore 
directed  and  prescribed,  in  respect  to  goods,  wares  and  mer- 
chandise, imported  into  the  United  States  in  vessels  from  the 
sea ;  and  generally  all  importations  as  aforesaid  shall  be  sub- 
ject to  the  like  regulations,  penalties  and  forfeitures,  as  in 
other  districts  except  as  hereinafter  specially  provided." l 

But  by  subsequent  legislation  other  regulations 
supposed  to  be  better  adapted  to  the  peculiar  nature 
of  this  description  of  trade,  have  been  substituted. 

By  one  of  the  above  entitled  acts  (passed  March 
3, 1817),  it  is  enacted  that  when  any  goods,  wares  or 
merchandise  shall  hereafter  be  imported  from  the 
province  of  Lower  Canada  into  the  United  States,  in 
any  steamboat  on  Lake  Ohamplain,  and  such  goods, 
&c,  shall  have  been  duly  entered  and  the  duties 
thereon  paid,  or  secured,  at  the  office  of  the  collector 
of  any  district  adjoining  Lake  Champlain,  it  shall  be 
lawful  to  land  such  goods,  &c,  in  the  same  or  any 
other  district  adjoining  said  lake.1 

1  This  exception  appears  to  refer  to  the  regulations  prescribed  by  the 
three  next  sections,  relative  to  the  transportation  of  goods  across  por- 
tages. 

*  Ch.  109,  §  4 :  3  Stat,  at  Large,  p.  396.  By  the  third  section  it  is  also 
declared  to  be  thereafter  lawful  for  the  master,  or  person  having  charge 
or  command  of  any  steamboat  on  Lake  Champlain,  when  going  from 
the  United  States  into  the  Province  of  Lower  Canada,  to  deliver  a  mani- 
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By  another  of  the  above  entitled  acts  (passed  char  1. 
March  2, 1821),  it  is  enacted : 

"That  it  shall  be  the  duty  of  the  master  of  any  vessel 
except  registered  vessels,  and  of  every  person  having  charge 
of  any  boat,  canoe,  or  raft,  and  of  the  conductor  or  driver  of 
any  carriage  or  sleigh,  and  of  every  other  person  coming  from 
any  foreign  territory  adjacent  to  the  United  States  into  the 
United  States,  with  merchandise  subject  to  duty,  to  deliver, 
immediately  on  his  or  her  arrival  within  the  United  States,  a 
manifest  of  the  cargo  or  loading  of  such  vessel,  boat,  canoe, 
raft,  carriage  or  sleigh,  or  of  the  merchandise  so  brought  from 
such  foreign  territory,  at  the  office  of  any  collector  or  deputy 
which,  shall  be  nearest  to  the  boundary  line  or  nearest  to  the 
road  or  waters  by  which  such  merchandise  is  brought ;  and 
every  such  manifest  shall  be  verified  by  the  oath  of  such  per- 
son delivering  the  same ;  which  oath  shall  be  taken  before 
such  collector  or  deputy  collector ;  and  such  oath  shall  state 
that  such  manifest  contains  a  full,  just  and  true  account  of 
the  kinds,  quantities  and  values  of  all  the  merchandise  so 
brought  from  such  foreign  territory ;  and,  if  the  master  or 
other  person  having  charge  of  such  vessel,  boat,  canoe  or 
raft,  or  the  conductor  or  driver  of  such  carriage  or  sleigh,  or 
other  person,  bringing  merchandise  as  aforesaid,  shall  neg- 
lect or  refuse  to  deliver  the  manifest  herein  required,  or  pass 
by  or  avoid  such  office,  the  merchandise  subject  to  duty,  and 
so  imported,  shall  be  forfeited  to  the  United  States,  together 
with  the  vessel,  boat,  canoe  or  raft,  the  tackle,  apparel  and 
furniture  of  the  same,  or  the  carriage  or  sleigh,  and  harness 
and  cattle  drawing  the  same,  or  the  horses  with  their  saddles 
and  bridles,  as  tfie  case  may  be;  and  such  master,  conductor, 
or  other  importer  shall  be  subject  to  pay  a  penalty  of  four 
hundred  dollars."1 

The  second  section  of  this  act  authorizes  any 
deputy  collector,  stationed  in  any  district  of  the  cus- 

fest  of  the  cargo  on  board,  and  take  a  clearance  from  the  oolleetor  of  the 
district  through  which  any  such  boat  shall  last  pass,  without  regard  to 
the  place  from  whioh  any  such  boat  shall  have  commenced  her  voyage, 
or  where  her  cargo  shall  have  been  taken  on  board. 
1  Ch.  14,  §  1 :  3  Stat,  at  Large,  p.  616. 
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PABT3-  toms  contiguous  to  a  foreign  territory,  to  whom  a 
manifest  of  merchandise,  subject  to  duty,  shall  be 
delivered  as  aforesaid,  to  require  of  the  importer  of 
such  merchandise  the  payment  of  the  duties  thereon, 
or  good  and  ample  security,  either  by  bond,  with  one 
or  more  sufficient  sureties,  for  the  payment  thereof, 
or  by  the  deposit  of  a  portion  of  such  merchandise, 
equal,  at  least,  to  double  the  amount  of  duties  on  the 
whole  importation;  which  bond  shall  be  canceled, 
or  the  merchandise  so  deposited,  shall  be  delivered 
to  the  owner,  on  producing  to  the  deputy  collector  a 
certificate  of  the  collector  of  the  district,  that  the 
duties  have  been  duly  paid. 

The  third  and  only  remaining  section  of  this  act 
relates  exclusively  to  the  mode  of  enforcing,  miti- 
gating and  remitting  the  forfeitures  and  penalties 
inflicted  by  this  act,  and,  for  that  purpose,  adopts  the 
provisions  of  the  duty  act  of  1799,  and  those  of  the 
act  of  March  3, 1797  (1  Stat,  at  Large,  p.  506). 

By  an  act  to  amend  this  act,  passed  March  3, 1823 
(3  Stat,  at  Large,  p.  781),  four  times  the  value  of 
the  goods  imported  is  substituted  for  the  specific 
penalty  of  four  hundred  dollars.  The  second  seo- 
tibn  of  this  amendatory  act  contains  an  important 
provision  applicable  as  well  to  importations  by  sea, 
as  from  an  adjacent  territory. 

It  declares  that  if  any  person  or  persons  shall 
receive,  conceal  or  luy  any  goods,  &c,  knowing  them 
to  have  been  illegally  imported  into  the  United  States, 
and  liable  to  seizure  by  virtue  of  any  act  in  relation 
to  the  revenue,  such  person  or  persons  shall,  on  con- 
viction thereof,  forfeit  and  pay  a  sum  double  the 
amount  or  value  of  the  goods,  &c,  so  received,  con- 
cealed or  purchased.  It  is  proper  to  add,  however, 
that  the  duty  act  of  1799  (sec.  69),  contains  a  pro- 
vision substantially  the  same  with  this,  except  that 
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in  the  former  act,  the  word  "receive"  is  omitted;  chap. i. 
the  offense  being  defined  by  the  terms  "  conceal  and 
buy9'  alone.  The  4th  section  of  this  amendatory 
act,  declares  that  the  provisions  of  the  46th  section 
of  the  duty  act  of  1799  (which  relates  to  "wearing 
apparel,  and  other  personal  baggage,  and  the  tools 
and  implements  of  a  mechanical  trade"),  shall  be 
"  extended  to  the  case  of  goods,  wares  and  merchan- 
dise, imported  into  the  United  States  from  an  adja- 
cent territory."  Although  the  language  of  this  pro- 
vision is  comprehensive  enough  to  embrace  every 
description  of  merchandise,  it  is  clear  that  it  was 
intended  to  apply  only  to  the  same  descriptions  of 
property  as  are  provided  for  by  the  section  of  the  col- 
lection act  referred  to,  and  which  are  exempted  from 
duty.  The  motive  to  this  enactment  is  doubtless  to 
be  found  in  the  fact  that  the  act  of  1821  applies  only 
to  vessels,  boats,  &c,  coming  from  an  adjacent  for- 
eign territory  into  the  United  States,  "with  mer- 
chandise subject  to  duty" 

To  prevent  the  possibility  of  misconception,  it  is 
proper  to  remark,  that  it  must  by  no  means  be  under- 
stood to  have  been  the  intention  of  this  act,  with 
respect  to  the  particular  branch  of  foreign  commerce 
to  which  it  relates,  to  supersede  entirely  the  regula- 
tions prescribed  by  the  duty  act  of  1799,  and  that  in 
the  prosecution,  of  this  inland  trade  no  forfeitures  can 
be  incurred  except  by  transgressing  the  injunctions 
of  this  act.  On  the  contrary,  the  provisions  of  the 
former  act  are  displaced  or  modified  by  the  latter  act, 
only  so  far  as  they  are  inconsistent  with  it.  Many 
of  them,  however,  are  of  such  a  nature  as  not  to  be 
applicable  at  least  to  importations  by  land. 

Thus,  for  example,  the  50th  section  prohibits  the 
unlading  or  delivery  of  goods,  &c,  from  any  ship  or 
vessel  without  a  permit,  or  in  the  night-time  without 

61 
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PABTa*  a  special  license,  on  pain  of  forfeiture  of  the  goods  so 
unladen  or  delivered,  and  under  the  further  pecu- 
niary penalty  of  four  hundred  dollars  against  the 
master  and  every  other  person  knowingly  concerned ; 
and  if  the  goods,  &c.,  so  unladen  are  of  the  value  of 
four  hundred  dollars  at  the  highest  market  price,  the 
vessel  is  also  subjected  to  forfeiture.  Whether  these 
provisions  are  still  to  be  considered  as  operative  with 
respect  to  importations  from  adjacent  foreign  terri- 
tories, even  by  water,  may  be  doubted.  Their  sole 
object  in  requiring  a  permit  was  to  secure  the  pay- 
ment of  duties.  The  sole  object  of  the  act  of  1821 
in  requiring  the  immediate  delivery  of  a  manifest 
was  the  same.  The  object  was  intended  to  be  attained 
by  putting  it  into  the  power  of  the  collector  to  exact 
the  payment  of  duties  before  the  goods  should  be 
removed  beyond  his  control,  and  for  this  purpose  the 
requirements  of  the  act  of  1821  are  all  sufficient,  and 
may  therefore  not  unreasonably  be  considered  as 
superseding  the  requirement  of  the  50th  section  of 
the  act  of  1799.  This  construction  is  further  recom- 
mended by  the  inconsistency  which  would  result 
from  the  opposite  one.  The  50th  section  imposes  a 
personal  penalty  of  four  hundred  dollars.  This 
penalty  was  adopted  by  the  act  of  1821;  but  it  was 
abolished,  and  a  penalty  of  four  times  the  value  of 
the  goods  substituted,  by  the  amendatory  act  of  1823. 
If,  therefore,  the  50th  section  is  still  in  force  with 
respect  to  importations  from  adjacent  foreign  terri- 
tories, it  follows  that  for  substantially  the  same  offense, 
either  the  one  or  the  other  of  two  very  different 
penalties  may  be  exacted  at  the  option  of  the  public 
prosecutor.  It  is  proper  to  add,  however,  that  in  the 
northern  district  of  New  York,  the  50th  section  has 
generally  been  considered  as  unaffected  by  the  act 
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of  1821,  and  has  been  repeatedly  enforced  without  CHAP1> 
resistance  or  complaint. 

It  is  supposed  also,  that  the  immediate  delivery  of 
a  manifest  verified  by  oath,  and  the  payment  forth- 
with of  the  duties  of  giving,  bond  therefor,  required 
by  the  act  of  1821,  was  intended  by  Congress  to  be 
a  full  substitute  for  the  reports  by  the  master  and 
the  subsequent  entry  by  the  owner  enjoined  by  the 
act  of  1799,  so  far  at  least  as  importations  by  land 
are  concerned, 

But  there  are  other  provisions  in  the  act  of  1799, 
which,  though  they  do  not  admit  of  a  literal  appli- 
cation in  all  respects,  to  importations  by  land,  are 
nevertheless  susceptible  of  being  substantially  applied, 
and  must  therefore,  it  is  presumed,  be  considered  as 
in  spirit  applicable  to  such  importations.  Such  are 
supposed  to  be  the  prohibition  under  penalty  of  for- 
feiture, contained  in  the  51st  section,  of  the  removal 
of  such  articles,  brought  in  any  ship  or  vessel,  as 
require  to  be  weighed,  gauged  or  measured,  in  order 
to  ascertain  the  duties  thereon,  or  their  proof  or 
quality  or  quantity  to  be  ascertained  and  marked 
thereon,  without  the  consent  of  the  proper  officer; 
and  the  special  regulations  prescribed  relative  to 
importations  of  distilled  spirits,  wines,  and  teas,  by 
the  35th,  37th,  38th,  39th,  41st,  42d,  43d  and  44th 
sections.1 

The  act  of  1821,  as  we  have  seen,  requires  the 
manifest  to  be  delivered  by  the  master,  &c,  "imme- 
diately an  his  or  her  arrival  within  the  United  States" 
and  makes  the  offense  to  consist  in  neglecting  or 
refusing  to  do  so,  or  in  passing  by  or  avoiding  the 
proper  office.  A  literal  interpretation  of  the  lan- 
guage of  this  enactment,  it  is  obvious,  would  embrace 

'These  regulations  are,  however,  in  part  repealed  b/  the  act  of  14th 
July,  1832,  §5:4  Stat,  at  Large,  591. 


484  Practice  in  Casks  of  Seizurk. 

pART  3-  every  unregistered  vessel,  having  any  merchandise 
on  board  subject  to  duty,  which,  sailing  from  a  Cana- 
dian port,  on  the  waters  traversed  by  the  boundary 
line  between  the  United  States  and  Great  Britain, 
should  pass  that  line,  ^ut  there  are  many  weighty 
objections  to  such  an  interpretation,  particularly  in 
regard  to  the  commerce  carried  on  upon  the  great 
lakes  through  which  the  boundary  line  between  the 
two  countries  passes.  It  would  affect  British  as  well 
as  American  vessels;  and  as  well  vessels  bound 
from  one  British  port  to  another,  as  those  bound  from 
a  British  to  an  American  port.  But  the  right  to  navi- 
gate these  lakes  is  common  to  the  two  nations,  and 
this  construction  carried  into  practice  would  not  only 
be  highly  vexatious  to  our  own  commerce,  but  would 
furnish  good  ground  for  complaint  and  resistance  on 
the  part  of  our  neighbors.  Indeed,  the  doctrine  of 
the  case  of  The  AppoUon  (9  Wheat.,  362),  would  for- 
bid the  attempt  to  extend  this  construction  beyond 
our  own  citizens  and  vessels.  The  more  reasonable 
conclusion  would  therefore  seem  to  be,  that,  in  re- 
gard to  importations  by  water,  the  legislature  con- 
templated an  arrival  at  the  American  shore. 

The  other  requirements  of  the  act  of  1799,  not 
inconsistent  with  the  provisions  of  the  act  of  1821  v 
are  supposed  to  be  operative  with  respect  to  impor- 
tations from  adjacent  territories,  so  far  as  they  are 
susceptible  of  application. 

It  will  be  observed,  that  "registered  vessels"  are 
excepted  from  the  provisions  of  the  act  of  1821. 
Under  the  general  navigation  acts  of  the  United 
States  [the  two  first  of  the  acts  above  enumerated 
under  this  head],  vessels  designed  to  be  employed  in 
foreign  commerce  are  to  be  registered:  and  those 
to  be  used  in  the  coasting  trade  or  fisheries,  are  to  be 
enrolled  and  licensed,  or,  when  under  twenty  tons 
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burden,  licensed  only;  and  a  vessel  haying  been  chap.  i. 
either  registered  or  licensed,  is  restricted  by  these 
laws  to  the  business  for  which  she  had  thus  become 
qualified,  until  her  character  is  changed  by  the  sur- 
render of  her  papers,  and  the  taking  out  of  new  ones. 
Until  recently,  these  regulations  extended  as  well  to 
the  navigation  of  our  inland  frontier  waters,  as  to  that 
carried  on  by  sea.  But  in  regard  to  the  former,  a  new 
and  different  system  has  been  introduced.  By  one 
of  the  above  enumerated  acts,  viz. :  that  of  March  2, 
1831,  it  is  enacted,  "that  from  and  after  the  passage 
of  this  apt,  any  boat,  sloop,  or  other  vessel  of  the 
United  States,  navigating  the  waters  on  our  north- 
ern, northeastern  and  northwestern  frontiers,  other- 
wise than  by  sea,  shall  be  enrolled  and  licensed  in 
such  form  as  may  be  prescribed  by  the  secretary  of 
the  treasury;  which  enrollment  and  license  shall 
authorize  such  boat,  sloop  or  other  vessel,  to  be  em- 
ployed either  in  the  coasting  or  foreign  trade ;  and 
no  certificate  of  registry  shall  be  required  for  vessels 
so  employed  on  said  frontiers:  Provided,  that  such 
boat,  sloop  or  vessel,  shall  be,  in  every  other  respect, 
liable  to  the  rules,  regulations  and  penalties  now  in 
force,  relating  to  registered  vessels  on  our  northern, 
northeastern  and  northwestern  frontiers."1 

It  is  easy  to  perceive  that  questions  of  considerable 
importance  and  no  little  difficulty  may  arise  out  of 
the  existing  state  of  the  law  regulating  this  branch 
of  our  foreign  and  domestic  commerce.  The  sub- 
ject has  always  been  attended  with  embarrassment. 
Prior  to  1821,  it  was  regulated  by  the  collection  act 
of  1799.  But  many  of  the  regulations  prescribed  by 
that  act,  were  from  the  nature  of  the  case  partially 
or  wholly  inapplicable,  especially  in  respect  to  im- 
portations by  land.    If  the  very  rigorous  act  of  1821, 

1  Ch.  98,  §  8 :  4  But,  at  Urge,  p.  487. 
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PART3.  introduced  a  greater  degree  of  simplicity  in  some 
respects,  it  gave  rise  also,  to  the  embarrassing  ques- 
tion— in  what  particulars,  and  to  what  extent  it 
superseded  or  modified  the  act  of  1799?  By  the  act 
of  1831,  much  additional  confusion  and  perplexity 
have  been  introduced,  by  the  creation  of  a  new  and 
distinct  description  of  American  vessels,  indued  with 
peculiar  privileges,  but  of  so  indefinite  a  character  as 
to  render  it  no  easy  task  to  determine  to  what  regu- 
lations they  are  subject.  The  part  of  it  to  which  I 
refer  is  the  third  section  above  recited.  The  main 
design  of  this  section  unquestionably  was  to  confer 
on  vessels  navigating  our  inland  frontier  waters,  and 
which  should  be  enrolled  and  licensed  under  it,  the 
conjoint  privileges  in  regard  to  trade  of  registered 
and  licensed  vessels ;  or,  in  other  words,  to  authorize 
one  and  the  same  vessel  to  be  employed  simultane- 
ously or  alternately,  both  in  foreign  and  domestic 
commerce,  under  the  same  set  of  papers.  The  provi- 
sion includes  "  boats,  sloops  or  other  v  vessels ;"  and 
they  are  "  to  be  enrolled  and  licensed  in  such  forms 
as  may  be  prescribed  by  the  secretary  of  the  treasury/' 
The  form  which  has,  in  fact,  been  prescribed,  and 
which  is  now  in  actual  use  for  this  purpose  is  under- 
stood to  be  in  exact  conformity  with  the  requirements 
of  the  act  of  February  18,  1793,  "for  enrolling  and 
licensing  ships  or  vessels  to  be  employed  in  the  coast- 
ing trade  and  fisheries,  and  for  regulating  the  same ; m 
except  that  the  act  of  1831,  now  in  question,  as  well 
as  that  of  1793,  are  referred  to  in  the  certificates  of 
enrollment  and  license. 

What  then  is  to  be  considered  to  be  the  true  char- 
acter and  condition  of  this  new  description  of  vessels 
with  respect  to  many  of  the  restrictions  and  require- 
ments eqjoined  by  the  general  laws  concerning  reg- 

»Ch.  8:  1  Stat,  at  Large,  p.  305. 
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istered  and  licensed  vessels,  and  by  the  special  act  of  .CHAP-  *• 
1821,  having  for  their  objects  the  protection  of  our 
navigation  and  the  security  of  the  revenue. 

In  name  at  least  they  are  licensed  vessels  ;t  and 
looking  at  the  question  independently  of  the  proviso 
in  the  act  of  1831,  there  appear  to  be  strong  reasons 
for  considering  them  subject,  as  such,  to  all  the  dis- 
abilities and  penalties  which  would  attach  to  them 
as  vessels  licensed  under  the  original  general  act, 
except  the  ability  conferred  on  them  lawfully  to  en- 
gage in  foreign  as  well  as  domestic  trade.  But  the 
proviso  declares,  "That  such  boat,  sloop  or  vessel 
shall  in  every  other  respect  [except  not  being  re- 
quired to  have  a  certificate  of  registry]  be  liable  to 
the  rules,  regulations  and  penalties  now  in  force 
relating  to  registered  vessels  on  our  northern,  north- 
eastern and  northwestern  frontiers."  The  difficulty 
of  giving  a  satisfactory  interpretation  to  this  proviso 
is  increased  by  the  circumstance  that  there  are  no 
special  laws  to  which  the  reference  it  contains  to 
existing  rules,  &c,  can  apply,  unless,  indeed,  it  be 
the  few  provisions  relative,  not  to  registered  vessels 
in  particular,  but,  in  general  terms  to  the  branch  of 
commerce  in  question.1 

It  is  not  to  be  disguised  that  acts  of  congress  are 
occasionally  met  with  which  appear  to  have  been 
passed  under  an  erroneous  or  defective  apprehension 
of  the  existing  state  of  the  law,  and  with  little  ap- 
parent regard  to  collateral  consequences. 

The  proviso  in  question  it  strikes  me  is  an  instance 
of  this  sort  Perhaps  the  actual  intention  of  congress 
would  be  best  effectuated  by  considering  the  design  of 
the  proviso  to  have  been  merely  to  exclude  the  infeiv 
ence  that,  in  conferring  on  licensed  vessels  the  priv- 
ileges pertaining  to  registered  vessels  while  at  the 

*  See,  t «pra,  pp.  478, 470. 
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past  ?.♦  same  time  the  accustomed  form  and  certificate  were 
dispensed  with,  it  was  intended  to  relieve  them  from 
all  the  peculiar  restrictions  imposed  on  registered 
vessels.  Such  was  the  view  entertained  by  it  of  the 
judge  of  the  district  court  for  the  northern  district  of 
New  York,  in  the  case  of  The  Steamboat  Black  Hawk. 
She  was  enrolled  and  licensed  under  the1  act  of  1831. 
Among  several  other  counts,  the  libel  of  information 
contained  one  founded  on  the  16th  section  of  the 
registry  act  of  1792,  requiring  all  sales  and  transfers 
of  licensed  vessels  to  be  reported  to  the  proper  col- 
lector under  penalty  of  forfeiture;  and  another  count 
founded  on  32d  section  of  the  license  act  of  1793, 
absolutely  prohibiting  all  such  sales  or  transfers  of 
licensed  vessels,  under  a  like  penalty.  The  part  of 
the  opinion  delivered  in  the  case  most  pertinent  to 
the  present  inquiry  is  as  follows: 

"  It  is  not  important  to  the  decision  of  the  case, 
to  inquire  whether  or  not  the  16th  section  of  the 
registry  act  is  applicable  to  vessels  enrolled  and 
licensed,  like  the  Black  Hawk,  in  pursuance  of  the 
provisions  of  the  act  of  1831. 

"It  seems  to  me,  however,  very  questionable,  to 
say  the  least,  notwithstanding  the  proviso  of  this 
latter  act,  whether  the  16th  section  can  be  so  applied. 
The  design  of  the  act  of  1831  unquestionably  was  to 
•confer  upon  vessels  navigating  our  inland  frontier 
waters,  and  which  should  be  enrolled  and  licensed 
under  it,  the  conjoint  privileges,  in  regard  to  trade, 
of  registered  and  licensed  vessels ;  leaving  them  sub- 
ject, however,  in  other  respects,  to  all  the  restrictions 
imposed  on  vessels  of  either  character,  for  the  pro- 
tection of  our  shipping  and  domestic  trade.  A  reg- 
istered vessel  may  lawfully  be  sold  to  a  foreigner, 
and  if  the  sale  be  duly  reported  as  required  by  law, 
she  merely  loses  her  American  character.    But  eon- 
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gross  has  thought  proper  to  prohibit  the  sale  of  -chap.i. 
licensed  vessels  to  any  other  than  resident  American 
citizens.  Gan  a  vessel  licensed  for  the  foreign  and 
coasting  trade,  under  the  act  of  1831,  be  lawfully 
sold  to  a  foreigner?  I  think  not.  She  is  not  the  less 
a  licensed  vessel,  because  she  has  become  entitled  to 
the  privileges  of  a  registered  vessel.  If  this  is  so, 
then  by  the  sale  itself  the  violation  of  law  would  be 
complete,  and  the  vessel  be  subject  to  forfeiture;  and 
it  would  be  seen  to  be  inconsistent  as  well  as  useless 
to  require  the  sale  to  be  reported." 

This  view  of  the  design  of  the  act  of  1831,  was  also 
acted  on  in  the  same  court  in  the  case  of  The  Steam- 
hoot  Bed  Jacket. 

She  had  been  enrolled  and  licensed  under  that  act, 
and  the  information  was  founded  on  the  act  of  1821. 
A  claim  had  been  interposed,  but  no  one  appeared  in 
the  court  at  the  trial  to  contest  the  forfeiture.  It 
was  proved  that,  on  two  different  occasions,  foreign 
fabrics  to  a  small  amount  had  been  brought  in  the 
Bed  Jacket,  from  Canada  to  the  port  of  Buffalo,  and 
that  no  manifest  of  them  had  been  delivered.  Upon 
this  proof  there  was  a  verdict  in  favor  of  the  United 
States,  and  a  judgment  of  condemnation  though  ceiv 
tainly  not  without  some  degree  of  doubt  of  the  appli- 
cability of  the  act  of  1821  to  the  case.  The  circum- 
stances of  the  case  were  calculated  to  awaken  doubts. 
The  vessel  was  of  considerable  value,  and,  though,  in 
one  of  the  two  instances  of  illicit  importation,  the 
evidence  showed  that  the  master  had  been  the  offen- 
der, it  furnished  no  ground  for  suspicion  of  conni- 
vance or  knowledge  on  the  part  of  the  owners.  It  is 
understood  that  in  point  of  fact,  all  or  nearly  all  of 
the  vessels  and  boats  of  every  description  engaged  in 
commerce  on  the  waters  in  question  are  enrolled  and 
licensed  under  the  act  of  1831.    If  therefore  boats 

62 
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pasts,  and  vessels  so  enrolled  and  licensed  are  to  be  con- 
sidered as  exempt  from  the  operation  of  the  act  of 
1821,  this  act,  so  far  as  importations  by  water  are 
concerned,  is  virtually  repealed. 

In  concluding  the  foregoing  summary  reference  to 
the  ground  of  seizure  under  the  laws  of  the  United 
States,  it  is  proper  to  notice  the  reported  judicial  de- 
cisions which  determine,  or  tend  directly  or  indirectly 
to  elucidate  the  true  construction  of  some  of  these 
numerous  enactments. 

Effect  of  a  bona  fide  sale.]  The  case  of  the  Schooner 
Mars,  Howes,  claimant  (1  Gallis.,  192),  presented  the 
important  and  interesting  question,  whether  property 
which  had  become  subject  to  forfeiture,  was  protected 
by  a  subsequent  sale  made  before  seizure,  for  a  valu- 
able consideration,  and  without  notice  of  the  offense. 
Mr.  Justice  Story,  in  a  very  elaborate  and  learned 
opinion,  held  that  it  was.  A  like  decision  was  nearly 
simultaneously  made  in  the  circuit  court  for  the  dis- 
trict of  Maryland.  But  these  decisions  were  reversed 
by  the  supreme  court  of  the  United  States,  in  the 
case  of  The  United  States  v.  One  thousand  nine  hun- 
dred and  sixty  Bags  of  Coffee,  Mr.  Justice  Story  and 
two  of  his  brethren  dissenting.  8  Granch,  398 ;  id., 
417 ;  id.,  198.  The  principle  appears  to  be,  that  the 
forfeiture  attaches  absolutely,  so  as  to  divest  the  pro- 
perty at  the  moment  the  offense  is  committed.  Gelson 
v.  Hoyt,  3  Wheat.,  246,  311.  Where,  however,  title 
act  gives  a  forfeiture  in  the  alternative,  of  the  thing 
in  respect  to  which  the  offense  was  committed,  or  of 
its  value,  no  title  vests  in  the  United  States  until  after 
they  shall  have  made  their  election,  by  actual  seizure, 
to  proceed  against  the  thing,  instead  of  resorting  to 
an  action  against  the  offender  for  the  pecuniary  pen- 
alty. The  United  States  v.  Grundy  and  Thornburgh,  3 
Oranch,  337.    And  in  such  a  case  a  sale  to  a  bona 
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"fide  purchaser  without  notice  before  actual  seizure  is  CHAP-1- 
valid  and  effectual.  The  United  States  v.  The  Ship 
Anthony  Maugin,  2  Admiralty  Decisions,  452.  The 
doctrine  of  the  cases  above  cited  from  8  Granch  and 
3  Wheaton,  will  of  course  be  understood  as  applying 
only  to  cases  of  forfeiture  for  some  act  or  omission 
for  which  a  forfeiture  is  denounced  by  law ;  and  not 
to  the  mere  lien  of  the  government  for  duties,  which 
attaches  upon  goods  at  the  moment  of  importation, 
in  cases  where  no  forfeiture  has  been  incurred.  Thus 
in  the  case  of  The  United  States  v.  Three  hundred  and 
fifty  Chests  of  Tea  (12  Wheat.,  586),  where  the  teas  in 
question,  after  having  been  regularly  imported  and 
stored  (bonds  having  been  given  for  the  payment  of 
the  duties  thereon),  having  been  removed,  by  the 
fraudulent  connivance,  or  culpable  negligence  of  the 
inspector,  without  the  payment  of  duties ;  the  court, 
after  speaking  of  the  lien  of  the  government  for  du- 
ties as  one  which  could  not  be  discharged  by  such 
illegal  removal,  add  "whether  it  could  be  enforced 
against  a  bona  fide  purchaser  of  goods,  removed  from 
the  store  by  a  permit  from  the  proper  officers,  without 
notice  that  the  duties  were  not  paid  or  secured,  is  a 
question  which  does  not  arise  in  this  case,  and  upon 
which  no  opinion,  therefore,  is  intended  to  be  given." 1 

1  With  regard  to  the  form  of  notion  in  which  this  lien  is  to  be  enforced, 
the  language  of  the  court  in  this  cue  it  not  explicit  It  was  considered 
to  be  perfectly  olear  that  it  could  not  be  done  by  seizure  and  a  proceed- 
ing in  rem.  The  court  speaks  of  it  as  a  lien  "  which  might  have  been 
enforced  by  the  ordinary  remedies  provided  by  law  in  similar  cases." 
And  at  the  close  of  the  opinion,  it  is  said  there  is  no  doubt  but  that  a 
suit  at  common  law  might  be  instituted  in  the  district  or  circuit  court, 
11  in  the  name  of  the  United  States,  founded  on  their  legal  right  to  re- 
cover the  possession  of  goods  upon  which  they  hare  lien  for  duties,  or 
damages  for  the  illegal  taking  or  detaining  of  the  same."  Probably  the 
action  of  replevin,  and  the  action  of  trespass  dt  bonis  atportati$t  or  tro- 
ver may  be  considered  to  have  been  the  forms  of  remedy  here  referred 
to.  For  the  recovery  of  duties  against  tht  importtr,  it  has  been  held 
thai  an  action  of  assumpsit  will  lie. 
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pact  3.  The  lien  above  spoken  of,  as  attaching  at  the  moment 
of  importation,  is  the  right  of  possession  secured  to 
the  United  States  by  the  laws  regulating  importar 
tions,  on  the  arrival  of  the  vessel  in  port,  or  within 
four  leagues  of  the  coast ;  and  of  course  before  the 
duties  are  paid  or  secured  according  to  law — the 
object  of  it  being  to  insure  their  payment.  This  lien 
transcends  all  adverse  rights  and  authority.  Thus, 
in  the  case  of  Harris  v.  Dennie  (3  Peters,  392),  where 
a  cargo  had  been  seized  by  a  sheriff,  in  virtue  of  an 
.  attachment  from  a  state  court,  on  the  arrival  of  a 
vessel  in  port,  the  attachment  was  held  to  be  an  inter- 
ference with  the  lien,  and  consequent  right  of  custody 
belonging  to  the  United  States,  and  therefore  void. 

Importation.]  To  constitute  an  importation,  it  is 
necessary,  not  only  that  there  should  be  an  arrival 
within  the  limits  of  the  United  States,  and  of  a  col- 
lection district,  but  also  within  the  limits  of  a  port  of 
entry.  United  States  v.  Towel,  5  Granch,  368 ;  Arnold 
v.  The  United  States,  9  Granch,  104.  The  mere  act 
of  coming  into  port  without  breaking  bulk,  is  prima 
facie  evidence  of  importation ;  but  this  presumption 
may  be  rebutted ;  and  if  a  vessel  be  driven  in  by  dis- 
tress,  or  to  avoid  capture,  it  is  not  importation.  The 
Boston,  1  Oallis.,  239 ;  The  Mary,  id.,  206. 

The  voluntary  arrival  of  a  vessel  at  her  port  of 
destination  with  intent  to  unload  her  cargo,  consti- 
tutes a  complete  importation,  on  which  duties  at  once 
accrue.  The  Boston,  1  Gallis.,  239 ;  Perot  et  al  v.  The 
United  States,  1  Peters's  G.  G.  Sep.,  256 ;  The  United 
States  v.  Lindsey,  1  Gallis.,  365 ;  The  United  States  v. 
Lyman,  1  Mason,  482. 

Unavoidable  acts  or  omissions.]  It  is  only  under  cir- 
cumstances which  admit  of  an  observance  of  the 
forms  prescribed  by  law,  that  the  penalty  of  forfeit- 
ure  can  be  incurred  by  the  omission  of  such  forma. 
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Thus,  where  upon  the  discovery  of  a  vessel  adrift  in  CHAP- lv 
Delaware  bay,  without  masts,  anchors  or  rudder,  and 
in  danger  of  being  carried  out  to  sea,  several  persons 
who  had  associated  themselves  together  for  the  pur- 
pose, succeeded  by  great  efforts,  in  bringing  the  ves- 
sel to  the  nearest  accessible  part  of  the  shore,  and  in 
saving  the  cargo,  a  part  of  which  consisted  of  wines 
and  brandy,  and  which,  after  being  landed,  was  re- 
moved to  a  place  of  greater  safety ;  it  was  held,  that 
neither  the  43d  section  of  the  act  of  1799,  declaring 
distilled  spirits,  wines  and  teas  subject  to  forfeiture 
when  found  in  the  possession  of  any  one  unaccom- 
panied by  the  mark  and  certificates  required  by  the 
act, — nor  the  51st  section  subjecting  articles  of  this 
description  to  forfeiture  for  being  removed  from  the 
place  of  landing  without  the  consent  of  the  proper 
officer  of  the  customs,  was  applicable  to  the  case. 
The  court  were  of  opinion  that  in  order  to  determine 
the  just  scope  of  these  sections,  it  was  indispensably 
necessary  to  examine  the  preceding  sections  regulat- 
ing the  importation  of  spirits,  &c,  and  the  provisions 
of  these  sections  being  adapted  to  regular  importa- 
tions, and  not  to  the  case  of  goods  saved  from  a 
wreck,  the  sections  in  question  were  held  to  require 
the  like  limitation.  Peisck  et  ah  v.  Ware  et  aX.;  The 
United  States  v.  The  cargo  of  the  ship  Favorite,  4 
Oranch,  347. 

But  the  court  placed  its  decision  also  on  another 
ground;  and,  by  doing  so,  established  an  important 
general  principle.  "The  court  is  also  of  opinion," 
said  Chief  Justice  Marshall,  "that  the  removal  for 
which  the  act  punishes  the  owner  with  a  forfeiture 
of  the  goods  must  be  made  with  his  consent  or  conni- 
vance, or  with  that  of  some  person  employed  or  trusted 
by  him.  If,  by  private  theft,  or  open  robbery,  with- 
out any  fault  on  his  part,  his  property  should  be  in- 
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PABT3.  vaded,  while  in  the  custody  of  the  officer  of  the 
revenue,  the  law  cannot  be  understood  to  punish  him 
with  the  forfeiture  of  that  property.        •        •        • 

"The  law  is  not  understood  to  forfeit  the  property 
of  owners  or  consignees,  on  account  of  the  miscon- 
duct of  mere  strangers,  over  whom  such  owners  or 
consignees  could  have  no  control." 

Concealing.]  In  the  case  of  The  United  States  v. 
Three  hundred  and  fifty  Chests  of  Tea  (12  Wheats 
486, 493),  the  term  "concealed,"  in  the  68th  section  of 
the  act  of  1799,  was  held  to  apply  only  to  articles 
fraudulently  withdrawn  from  public  view  and  in- 
tended to  be  secreted  on  account  of  their  being  sub- 
ject to  duties.  Merely  having  possession  of  such 
goods  is  not,  per  se>  a  concealment.  It  is  said,  also, 
in  this  case,  that  in  a  prosecution  under  this  section, 
"the  owner  of  the  goods  is  not  put  upon  his  trial  to 
prove  that  the  duties  were  paid  or  secured,  until  that 
fact  is  established." 

Marks  and  certificates.]  To  authorize  a  seizure  of 
spirits,  teas  and  wines  under  the  43d  section,  declar- 
ing these  articles  subject  to  forfeiture  when  found 
in  the  possession  of  any  one,  unaccompanied  with  the 
marks  and  certificates  required  by  the  39th  and  40th 
sections,  it  is  necessary  that  the  casks,  chests  or 
other  vessels  in  which  they  are  contained  should  be 
unaccompanied  both  by  the  required  marks  and  cer- 
tificates. The  want  of  either  of  them  alone  is  not 
sufficient.  Id. 

Unlading  and  delivering  goods  without  a  permit^- 
Under  the  50th  section  of  the  collection  act  of  1799, 
subjecting  vessels  to  forfeiture,  from  which  goods 
brought  from  a  foreign  country,  and  which  are  of  the 
value  of  four  hundred  dollars,  are  unladen  or  delivered 
within  the  United  States,  without  a  permit,  it  is  not 
necessary  that  the  goods  should  have  been  actually 
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brought  from  such  foreign  country  in  such  vessel;  chap.  1. 
for  if  it  turns  out  that  they  had  been  transhipped 
into  her  on  the  homeward  voyage,  the  forfeiture 
nevertheless  attaches.  The  Schooner  Hcvrnumy,  1  Gal- 
lis.,  123.  This  section  is  understood  to  embrace  every 
description  of  merchandise,  whether  chargeable  with 
duties  or  free.  This  construction  was  assumed  as 
unquestionable  in  the  case  of  the  Schooner  Elizabeth 
and  Jane  (2  Mason,  p.  407),  and  it  was  also  held  that 
silver  dollars  fell  within  the  designation  of  "goods, 
wares  and  merchandise,"  and  were  subject  to  for- 
feiture for  having  been  landed  without  a  permit. 

6.  Of  the  remedies  of  the  owner  for  groundless  seizure,  die. 

However  essential  it  may  be  to  the  public  welfare 
that  the  United  States  should  possess,  and  through 
their  officers,  exercise  the  power  of  seizure,  and  how- 
ever just  and  proper  it  may  be  that  these  officers 
should  be  protected  by  law,  so  long  as  they  act  with 
honesty  and  discretion,  it  is  no  less  indispensable  to 
the  security  of  the  citizen  that  the  law  should  afford 
the  means  of  redress  for  any  misuse  of  a  power  so 
summary  and  cogent,  and  so  liable  to  abuse. 

It  is  accordingly  a  settled  principle  of  law  that  the 
seizing  officer  acts  at  his  peril,  and  that  unless  he 
can  show  at  least,  probable  cause  for  any  seizure  he 
may  make,  he  is  responsible  to  the  owner  for  all  the 
damage  he  may  sustain. 

This  principle  was  acted  on  and  well  defined,  in 
the  cases  of  Slocum  v.  Maybemry,  2  Wheat.,  1,  and 
Gdson  et  <d.  v.  Hoyt,  3  Wheat.,  246.  Both  of  these 
cases  were  brought  before  the  supreme  court  by  a 
writ  of  error  from  a  state  court. 

The  former  was  an  action  of  replevin  for  the  cargo 
of  a  vessel  detained  by  a  collector,  under  an  act  of 
Congress,  authorizing  the  detention  of  any  vessel, 
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PA&T3-  ostensibly  bound  to  some  other  port  of  the  United 
States,  or  suspicion  of  an  intention  to  violate  or 
evade  any  of  the  provisions  of  the  acts  laying  an 
embargo.  The. action  was  held  to  be  maintainable 
on  the  ground  that  the  authority  conferred  on  the 
collector  by  the  act  did  not  in  any  manner  extend 
to  the  cargo  of  the  vessel,  being  limited  in  its  terms 
and  its  object  to  the  vessel  alone,  and  therefore, 
although  the  detention  of  the  vessel  necessarily 
involved  the  present  arrest  of  the  cargo  in  its  course 
to  any  other  port,  yet  the  collector  had  no  right  to 
seize  it  specifically,  nor  to  detain  it  against  the  will 
of  the  owner.  The  owner's  legal  right  to  it  conse- 
quently remained  unimpaired.  He  had  a  right  there- 
fore to  demand  it  of  the  officer,  and  if  withheld,  he 
had  a  consequent  right  to  resort  to  the  law  for  redress. 
And  as  no  act  of  Congress,  either  expressly  or  •  by 
implication,  forbade  the  state  courts  to  take  cogni- 
zance of  suits  instituted  for  property  in  possession 
of  an  officer  of  the  United  States  not  detained  under 
some  law  of  the  United  States,  the  state  court  had 
jurisdiction. 

But  the  circumstances  of  this  case,  it  will  be  seen, 
were  very  peculiar ;  and  Chief  Justice  MabshaiJj, 
in  pronouncing  the  decision  of  the  court,  was  careful 
to  distinguish  it  from  the  more  ordinary  case  of  a 
seizure  for  a  supposed  offense  against  some  act  of 
Congress  inflicting  the  penalty  of  forfeiture  for  such 
offense,  and  authorizing  such  seizure.  In  such  a  case, 
any  intervention  of  a  state  authority,  which,  by  taking 
the  thing  seized  out  of  the  possession  of  the  officer 
of  the  United  States,  might  obstruct  the  exercise  of 
the  exclusive  jurisdiction  over  seizures,  conferred  by 
the  judiciary  act,  on  the  federal  courts,  would  unques- 
tionably be  a  violation  of  that  act;  and  the  federal 
court  having  cognizance  of  the  seizure,  might  enforce 
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a  redelivery  of  the  thing  by  attachment  or  other  chap.j. 
summary  process  against  the  parties  who  should 
divest  such  possession.  The  party  supposing  himself 
aggrieved  by  a  seizure,  cannot,  because  he  considers 
such  seizure  tortious,  replevy  the  property  out  of  the 
custody  of  the  seizing  officer,  or  of  the  court  having 
cognizance  of  the  cause.  If  the  officer  has  a  right, 
under  the  laws  of  the  United  States,  to  seize  for  a 
supposed  forfeiture,  the  question,  whether  that  for- 
feiture has  been  actually  incurred,  belongs  exclu- 
sively to  the  federal  courts,  and  cannot  be  drawn  to 
another  forum.  The  party  must  therefore  await  the 
final  decree  of  such  courts  upon  the  case.  If  the 
seizure  shall  be  adjudged  tortious  and  without  pro- 
bable cause,  his  right  to  the  recovery  of  damages  is 
conclusively  established,  and  he  may  at  once  bring 
an  action  at  common  law  in  a  state  court,  or  a  suit 
in  admiralty  in  the  district  court.1 

Should  the  seizing  officer  refuse  to  institute  pro- 
ceedings pursuant  to  the  seizure,  it  would  be  the 
duty  of  the  district  court,  upon  the  application  of 
the  aggrieved  party,  to  compel  the  officer  to  proceed 
to  adjudication,  or  to  abandon  the  seizure. 

Since  the  decision  of  the  case  of  Slocum  v.  May- 
lerryf  of  the  doctrines  of  which  the  above  is  an 
abstract,  an  act  has  been  passed  by  Congress  contain- 
ing several  highly  important  provisions  relative  to 
this  subject,  which  it  is  proper  to  notice  in  this  place. 
By  one  of  these  provisions  it  is  declared  "  that  the 
jurisdiction  of  the  circuit  court  of  the  United  States 
shall  extend  to  all  cases  in  law  and  equity,  arising 
under  the  revenue  laws  of  the  United  States,  for 
which  other  provisions  are  not  already  made  by  law." 

'This  latter  remedy  is  supposed  to  be  limited  to  those  cases  in  which 
the  seizure  was  of  admiralty  jurisdiction ;  ».  c .,  a  seizure  made  on  the 
high  seas  or  on  waters  navigable  from  the  ocean,  by  vessels  of  at  least 
ten  tons  burden. 

63 
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part  3  it  is  not  known  that  this  clause  of  the  act  has  yet 
received  any  authoritative  judicial  construction. 

The  design  of  the  act  was  to  provide  more  effeo 
tually  for  the  security  of  the  revenue  derivable  from 
imposts,  and  for  that  of  the  officers  employed  in  its 
collection;  and  all  the  other  provisions  of  the  act 
are  directed  to  this  object  exclusively.  But  the  terms 
of  this  clause  are  general,  and  as  a  suit  against  an 
officer  of  the  customs  for  illegally  seizing  property 
on  account  of  an  alleged  violation  of  "the  revenue 
laws,"  would  seem  unquestionably  to  be  a  case  "  aris- 
ing under"  these  laws,  it  is  supposed  that  the  circuit 
courts  are  by  this  clause  invested  with  jurisdiction, 
concurrently  with  the  state  courts,  of  suits  of  this 
description,  without  regard  to  the  citizenship  of  the 
parties.1 

Another  of  the  provisions  of  this  act  gives  to  any 
officer  who  may  be  sued  in  a  state  court  for  any  act 
done  under  the  revenue  laws,  the  right  to  remove 
the  cause  to  the  circuit  court  for  the  district  in  which 
the  process  was  served.  So  that  now,  when  a  suit 
for  an  illegal  seizure  is  instituted  in  a  state  court ; 
the  defendant  may,  if  he  thinks  proper,  have  the 
cause  tried  and  determined  in  the  federal  court  Id., 

W  3,  4. 

The  other  provision  above  alluded  to  declares  that 
"all  property  taken  or  detained  by  any  officer  or 
other  person  under  the  authority  of  any  revenue  law 
of  the  United  States,  shall  be  irrepleviable,  and 
deemed  to  be  in  custody  of  the  law,  and  subject 
only  to  the  orders  and  decrees  of  the  courts  of  the 
United  States  having  jurisdiction  thereof."  Id.,  §  2. 
It  is  doubtful  whether  this  clause  in  any  manner 
affects  the  principles  on  which  the  case  of  Slociim  v. 
Mayberry  turned;  or  whether  anything  beyond  a 

1  Aot  of  March  2, 1883,  eh.  67,  §2:  4  Stat,  at  Large,  632* 
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direct  legislative  sanction  and  affirmance  of  these  cgAP-  *• 
principles  was  intended  by  it:  The  next  clause,  pro- 
viding for  the  punishment  of  those  who  shall  interfere 
with  property  under  seizure,1  it  is  presumed  embraces 
as  well  persons  who  may  do  so  in  obedience  to 
the  command  of  process  from  a  state  court,  as 
others.  But  no  sufficient  reason  is  perceived  for 
supposing  that  it  was  the  intention  of  congress  to 
substitute  a  criminal  prosecution  in  the  place  of  the 
coercive  interposition  of  the  court  by  "attachment 
or  other  summary  process,"  to  enforce  a  redelivery  of 
the  thing.  In  a  proceeding  in  rem,  the  possession 
of  the  res  is  indispensable  to  the  effectual  exercise  of 
jurisdiction.  It  is  upon  this  ground  alone  that  the 
courts  are  authorized,  when  unlawfully  dispossessed, 
to  compel  a  redelivery ;  and  the  exercise  of  this  au- 
thority is  not  perceived  to  be  incompatible  with  the 
further  amenability  of  the  party  by  whom  the  wrong 
has  been  committed,  as  a  public  offender. 

If  this  view  of  the  provisions  of  the  act  of  1838  is 
correct,  it  follows  that  they  do  not,  in  any  manner, 
conflict  with  the  principles  of  the  case  of  Slocum  v. 
Mayberry.  \ 

In  the  other  case  above  cited,  that  of  Gelstan  et  at. 
v.  Hoyt,  these  principles  were  distinctly  re-asserted, 
and  the  legal  consequences  resulting  from  them 
were  stated  and  applied  with  great  precision  and 
force.  Among  the  points  decided,  those  requiring 
notice  in  this  place  are  the  following : 

In  an  action  of  trespass  brought  in  a  state  court 
against  the  seizing  officer  while  the  suit  for  the  sup- 
posed forfeiture  is  pending,  the  fact  of  such  pendency 
may  be  pleaded  in  abatement,  or  as  a  temporary  bar 
to  the  action.  If  the  action  be  commenced  after  a 
decree  of  condemnation,  or  after  an  acquittal,  with 

1  Vid*%  tupra. 
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» 
part  3.  a  certificate  or  reasonable  cause  of  seizure,  then,  in 

the  former  case,  the  fact  of  such  condemnation,  and 
the  latter  case  the  acquittal  with  such  certificate, 
may  be  pleaded  as  a  bar.  If  after  an  acquittal  and 
a  denial  of  such  certificate,  then  the  officer  is  with- 
out justification  for  the  seizure,  it  being  definitively 
settled  to  be  a  tortious  act.  A  plea  merely  averring 
the  fa«t  of  a  forfeiture,  without  averring  a  lis  pendens 
to  enforce  the  forfeiture,  or  a  condemnation,  or  an 
acquittal  with  a  certificate  of  reasonable  cause  of 
seizure,  is  bad ;-  because  it  attempts  to  put  in  issue 
the  question  of  forfeiture  in  a  state  court,  where  it 
cannot  be  tried.  When  the  charge  in  the  declara- 
tion is  for  taking,  detaining  and  converting  property, 
it  is  sufficient  to  plead  a  justification  of  the  taking 
and  detention.  If  the  plaintiff  relies  on  the  convex 
sion,  he  should  reply  it  by  way  of  new  assignment. 
A  plea  alleging  a  seizure  for  a  forfeiture  as  a  justi- 
fication, should  not  only  state  the  facts  relied  on  to 
establish  the  forfeiture,  but  aver  that  thereby  the 
property  became,  and  was  actually  forfeited,  and  was 
seized  as  forfeited. 

In  the  case  of  S  locum  v.  Mayberry,  it  is  said,  as  we 
have  seen,  that  a  party  injured  by  an  unlawful  seiz- 
ure of  his  property  may,  at  his  election,  resort  either 
to  an  action  at  common  law  in  a  state  court,  or  to  an 
admiralty  suit  in  the  district  court,  for  the  recovery 
of  damages.  It  is  presumed,  however,  that  a  suit  in 
admiralty  for  this  purpose,  would  lie  only  when  the 
seizure  was  of  admiralty  jurisdiction;  i.  e.,  a  seizure 
made  on  the  high  seas,  or  on  waters  navigable  from 
the  sea  by  vessels  of  at  least  ten  tons  burden.  When 
made  on  the  high  seas,  jurisdiction  would  doubtless 
attach  to  the  case  as  constituting  a  marine  trespass; 
and,  according  to  the  case  of  Burke  v.  Trevitt  (1  Ma- 
son, 96),  jurisdiction  may,  in  other  cases  as  well  as 
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in  this,  be  maintained,  as  an  incident  to  the  exclu-  chap.  i. 
sive  jurisdiction  conferred  on  the  district  court  over 
all  such  seizures.    On  this  latter  ground  it  might  be 
supposed  that  in  the  case  of  a  seizure  not  of  admi- 
ralty jurisdiction,  a  suit  at  common  law  for  damages 
might  be  maintained  in  the  district  court.    If  the 
admiralty  jurisdiction  attaches  as  an  incident  to  the 
general  jurisdiction  over  the  subject,  why  should  not 
also  the  common  law  jurisdiction?    In  the  case  of 
Slocum  v.  Mayberry,  however,  the  court  seems  to 
have  been  clearly  of  opinion  that  the  state  tribunals 
alone  were  competent  to  afford  a  remedy  in  this  form. 
But  before  recourse  .can  be  had  to  these  tribunals,  it 
is  indispensable,  as  we  have  seen,  that  there  should 
have  been  a  decree  of  restoration  and  a  refusal  of  a 
certificate  of  reasonable  cause  of  seizure,  in  the  dis- 
trict court.    But  when  the  seizure  is  of  admiralty 
jurisdiction,  the  owner  may,  it  is  presumed,  avoid 
this  circuity  of  action,  by  demanding  his  damages  in 
the  character  of  claimant  in  the  suit  instituted  to 
enforce  the  forfeiture.    In  cases  of  prize  strictly  jure 
belli,  and  also  of  forcible  arrest  on  the  high  seas,  in 
the  nature  of  captures  jure  belli,  by  the  public  ships 
of  war  of  the  United  States,  such  is  the  established 
and  familiar  practice. 1    And  no  reason  is  perceived, 
why  it  should  not  also  prevail  in  cases  of  seizure  by 
custom  house  officers.    The  relation  in  which  the 
captor  in  the  one  case,  and  the  seizor  in  the  other, 
stands  to  the  government ;  the  nature  and  limits  of 
the  responsibility  assumed  by  each ;  and  the  form  of 
proceeding  for  the  purpose  of  condemnation  in  both 
cases,  are  substantially  the  same.1    Indeed,  there  is 

'See,  for  example,  the  following  eases :  Murray  v.  The  Charming 
BeUey,  2  Cranoh,  64;  The  Marianna  Flora,  11  Wheat.,  1;  The  Lively, 
1  Gallia.,  315 ;  Thi  Liverpool  Packet,  id.,  513. 

*  "  In  every  oase  of  a  proceeding  for  condemnation  upon  captures  by 
the  public  ships  of  war  of  the  United  States."  (said  the  supreme  court 
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PAET3.  nothing  to  excite  a  doubt  concerning  the  right  of  the 
claimant  to  seek  redress  in  this  form,  instead  of  re- 
sorting to  an  original  action  for  the  purpose,  except 
the  absence  (as  far  as  I  know)  of  any  reported  case 
in  which  it  has  been  exerted.  J  understand  the  right, 
however,  to  be  distinctly  recognized  in  the  case  of 
the  Appollon,  9  Wheat.,  362.  That  was  a  case  of  mu- 
nicipal seizure  by  a  collector  of  the  customs,  against 
whom  the  suit  was  instituted  in  the  district  court, 
for  the  recovery  of  damages ;  and  having  been  com- 
menced before  a  final  decree  had  been  pronounced  in 
the  suit  for  condemnation,  it  was  objected  that  it 
ought  not,  on  that  account  to  b6  entertained,  because 
it  was  competent  for  the  court  to  award  damages  in 
that  suit,  if  the  seizure  was  without  probable  cause; 
and  the  objection  was  adjudged  by  the  supreme 
court  to  have  been  well  founded.  But  in  a  great 
majority  of  the  reported  cases,  ev&i  of  capture,  in 
which  damages  were  awarded,  they  were  recovered 
in  a  suit  instituted  by  the  owner,  sometimes  after  a 
decree  of  restoration  and  refusal  of  a  certificate  of 
probable  cause,  and  sometimes  before.  In  the  latter 
case,  the  libel,  alleging  the  capture  to  have  been 
illegal,  claims  restoration  and  damages,  or,  if  the 
prize  has  been  lost  in  consequence  of  the  capture, 

in  the  case  of  The  Palmyra,  12  Wheat.,  1),  "  whether  the  same  be  eases 
w  of  prize,  strictly /«r«  belli,  or  upon  public  acts  in  the  nature  of  captures 
jure  belli,  the  proceedings  are  in  the  name  and  authority  of  the  United 
States,  who  prosecute  for  themselves  as  well  as  for  the  captors.  The 
captors  cannot,  without  the  authority  of  the  government,  proceed  to 
enforce  condemnation.  The  suit  is,  in  form  and  substance,  a  proceeding 
by  and  in  the  name  of  the  United  States,  for  the  benefit  of  all  concerned. 

These  agents  and  offioers  are,  indeed,  in  a  certain  sense  parties  to  the 
suit,  as  the  seizing  officer  is  in  oases  of  mere  municipal  seizure. 

In  cases  of  oapture,  probable  cauee  is  a  good  defense  against  a  claim  for 
damages,  by  the  general  law  of  prize ;  and  in  oases  of  mere  municipal 
seizure  it  is,  as  we  have  seen,  made  so  by  statute.  The  Appollow,  9 
Wheat.,  362;  The  Marianna  Flora,  11  Wheat,  1;  The  Palmyra,  11 
.,  1. 
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damages  alone,  and  prays  a  monition  to  the  captor  CHAPL 
to  proceed  forthwith  to  adjudication.      ' 

The  captor  may  then,  at  his  option,  either  institute 
proceedings  for  condemnation,  or  appear  in  the  char- 
acter of  respondent,  and  contest  the  claim  for  damages. 

With  regard  to  the  amount  of  damages  recoverable, 
whether  in  cases  of  illegal  capture  or  seizure,  the 
general  rule  is  that  it  ought  to  be  equal  to  the  real 
injury  sustained.  The  Lively,  1  Gallis.,  315.  Where 
the  vessel  and  cargo  have  been  entirely  lost  to  the 
owner,  the  proper  measure  of  damages  is,  the  prime 
value,  including  all  charges,  premiums  of  insurance 
and  counsel  fees,  with  interest ;  and  in  case  of  injury, 
the  amount  of  the  diminution  in  value  with  interest. 
Where  the  voyage  has  been  lost,  or  the  cargo  unde- 
livered, the  loss  of  freight  is  a  proper  item  of  damages. 
Supposed  loss  of  profits  on  the  voyage  is  in  no  case 
allowable.  In  case  of  gross  and  wanton  outrage, 
vindictive  damages  may  be  rewarded.  Murray  v.  The 
Charming  Betsy,  2  Oranch,  64 ;  Maley  v.  Shattuck,  3 
Granch,  458 ;  The  George,  1  Mason,  24 ;  The  Utprino, 
id.,  91 ;  HoUingsworth  v.  The  Betsy,  2  Adm.  Decis., 
330 ;  The  Anna  Maria,  2  Wheat,  327 ;  Tlw  Amiable 
Nancy,  3  Wheat,  546 ;  S.  0.  Paine's  0.  0.  Eep.,  Ill ; 
La  Amistad  De  Rues,  5  Wheat,  385 ;  The  AppoUon,  9 
Wheat.,  362 ;  The  Lively,  1  Gallis.,  315';  Canter  v. 
The  American  Insurance  Company  et  ah,  3  Peters,  307. 

If  the  captors  wantonly  injure  the  captured  crew, 
damages  will  be  awarded  for  personal  ill-usage.  The 
Lively,  1  Gallis.,  315.  The  commander  of  a  squad- 
ron is  liable  to  individuals  for  the  trespasses  of  those 
under  his  command,  acting  in  pursuance  of  positive 
or  permissive  orders,  and  in  case  of  actual  presence 
and  co-operation.  The  Eleanor,  2  Wheat,  345. 

In  the  case  of  Little  et  ah  v.  Bareme  et  ah,  2  Oranch, 
170,  the  important  principle  was  settled  that  the 
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part3.  instructions  of  the  President  to  a  naval  commander, 
when  not  strictly  warranted  by  law,  afford  no  proteo- 
tion  to  the  officer  against  a  claim  for  damages  on  ac- 
count of  a  capture  made  by  him  in  pursuance  of  such 
instructions.  This  case  arose  under  the  act  of  Feb- 
ruary 9, 1799,  "further  to  suspend  the  commercial 
intercourse  between  the  United  States  and  France 
and  the  dependencies  thereof."  The  first  section  for- 
bade all  vessels  owned  or  employed  by  persons  resi- 
dent within  the  United  States  to  proceed  thence  to 
any  French  port,  or  to  be  employed  in  any  traffic  or 
commerce  with  persons  resident  in  France  or  any 
places  under  her  jurisdiction.  The  fifth  section  autho- 
rized the  President  to  give  instructions  to  the  com- 
manders of  public  armed  ships  of  the  United  States, 
to  stop  and  examine  any  ship  or  vessel  of  the  United 
States  on  the  high  seas,  which  there  might  be  reason 
to  suspect  to  be  engaged  in  any  traffic  or  commerce 
contrary  to  the  true  tenor  of  the  act ;  and  if  upon 
examination,  it  should  appear  that  such  ship  or  vessel 
was  bound  or  sailing  to  any  port  or  place  within  the 
territory  of  the  French  Bepublic,  or  her  dependencies, 
•  contrary  to  the  intent  of  the  act,  it  shall  be  the  duty 
of  such  commanders  to  seize  and  send  into  port  such 
ship  or  vessel.  The  instructions  given  by  the  Presi- 
dent to  our  naval  commanders,  under  this  act  directed 
the  seizure  of  vessels  bound  from  as  well  as  to  French 
ports.  The  vessel,  on  account  of  whose  capture  the 
suit  was  brought,  was,  when  captured,  returning  with 
&  cargo  of  coffee  from  a  French  West  India  port.  The 
•court  were  of  opinion  that  the  instructions  and  con- 
sequently the  capture  were  not  warranted  by  the  act. 
Chief  Justice  Marshall,  in  delivering  the  opinion 
of  the  court,  says:  "I  confess  the  first  bias  of  my 
mind  was  very  strong  in  favor  of  the  opinion  that, 
though  the  instructions  of  the  executive  could  not 
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give  a  right,  they  might  excuse  from  damages.  I  CHAF- L 
was  much  inclined  to  think  that  a  distinction  ought 
to  be  taken  between  acts  of  civil  and  those  of  mili- 
tary officers;  and  between  proceedings  within  the 
body  of  the  country  and  those  on  the  high  seas.  The 
implicit  obedience  which  military  men  usually  pay  to 
the  orders  of  their  superiors,  which  indeed  is  indis- 
pensably necessary  to  every  military  system,  ap- 
peared to  me  strongly  to  imply  the  principle  that 
those  orders,  if  not  to  perform  a  prohibited  act,  ought 
to  justify  the  person  whose  general  duty  it  is  to  obey 
them,  and  who  is  placed  by  the  laws  of  his  country 
in  a  situation  which,  in  general,  requires  that  he 
should  obey  them.  But  I  have  been  convinced  that 
I  was  mistaken,  and  I  have  receded  from  this  first 
opinion.  I  acquiesce  in  that  of  my  brethren,  which  is, 
that  the  instructions  cannot  change  the  nature  of  the 
transaction,  or  legalize  an  act  which,  without  these 
instructions,  would  have  been  a  plain  trespass.  Cap- 
tain Little  then  must  be  answerable  in  damages,"  &c. 
What  has  thus  far  been  said  of  the  liability  of  the 
seizor,  relates  to  cases  of  seizure  without  reasonable 
cause ;  in  which  cases  the  liability  attaches  at  the  # 
moment  of  the  seizure ;  and  if  the  property  be  subse- 
quently lost  or  injured  while  under  seizure,  it  matters 
not  how  the  loss  or  injury  was  occasioned.  But  as 
the  authority  of  the  owner  over  his  property  is  sus- 
pended while  it  is  under  seizure,  he  has  a  right  to 
have  it  safely  kept,  and  in  the  event  of  its  final  ac- 
quittal, even  though  there  was  reasonable  cause  for 
seizure,  to  have  it  restored  to  him.  The  seizing  offi- 
cer while  the  property  remains  in  his  custody,  and 
the  marshal,  after  its  arrest  by  him  under  the  process 
of  the  court,  are  therefore  responsible,  in  such  a  case, 
for  any  loss  or  injury  resulting  from  want  of  ordinary 

care.  Burke  v.  Trevitt,  1  Mason,  96. 

64 
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PABT3. 

CHAPTER  n. 

OF  THE  LIMITATION  OF  SUITS  FOUNDED  ON  SEIZURES. 

All  prosecutions  and  suits  for  penalties  or  forfei- 
tures, pecuniary  or  otherwise,  accruing  under  the 
laws  of  the  United  States,  are  required  to  be  com- 
menced within  five  years  from  the  time  when  the 
penalty  of  forfeiture  accrued;  provided  the  offender 
or  the  property  liable  to  forfeiture,  shall  within  that 
period  be  found  within  the  United  States,  so  that 
the  proper  process  may  be  instituted  and  served 
against  such  person  or  property  therefor.  Act  of  Feb. 
28, 1839.1  It  is  presumed  from  the  terms  of  the  act 
that  it  is  not  sufficient  that  the  seizure  be  made 
within  the  prescribed  period,  unless  the  judicial  pro- 
ceedings be  also  instituted  within  that  period. 

1  Ch.  30,  §  4 :  5  Stat,  at  Large,  p.  321.  The  same  limitation  for  prose* 
outions  to  enforce  fines  and  forfeiture*  incurred  under  the  revenue  lawa 
was  prescribed  by  the  act  of  March  26,  1804,  oh.  40,  bat  without  the 
proviso  contained  in  the  aot  of  1839.  The  limitation  imposed  bj  the 
89th  section  of  the  collection  act  of  1799,  ch.  22,  was  three  years. 
Both  these  enactments  are  expressly  repealed  by  the  act  of  March  3, 
1863,  ch.  76,  §  14,  probably  to  relieve  the  act  of  1839  from  a  possible 
doubt  about  their  interference  with  it,  though  it  seems  very  clear  that 
•   they  were  superseded,  and,  by  implication,  repealed  by  that  act. 
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CHAP.  8. 


CHAPTER  HI. 

OP  THE  PROCEEDINGS  PROM  THE  LIBEL  OR  INFOR- 
MATION (INCLUSIVE),  TO  THE  HEARING  OR  TRIAL, 
INCLUDING  CONDEMNATIONS  BY  DEFAULT. 

Section  I. — As  regulated  by  statute. 

It  has  already  been  intimated  that  the  proceedings 
of  which  we  are  now  to  treat,  were,  to  a  considerable 
extent,  regulated  by  the  act  of  March  2,  1799,1  some- 
times called  the  duty  act  and  sometimes  the  collec- 
tion act,  and  which  still  forms  the  basis  of  our  revenue 
system. 

The  provisions  alluded  to  are  chiefly  embodied  in 
the  89th,  90th  and  91st  sections;  and  as  it  will  be 
necessary  in  the  sequel  to  make  frequent  and  minute 
references  to  various  clauses  of  these  sections,  it  will 
be  convenient  and  useful,  long  as  they  are,  here  to 
insert  them.    They  are  as  follows: 

Sec.  89.  And  be  it  further  enacted,  That  all  penalties  accru- 
ing by  any  breach  of  this  act,  shall  be  sued  for  and  recovered 
with  costs  of  suit,  in  the  name  of  the  United  States  of  America, 
in  any  court  competent  to  try  the  same;  and  the  trial  of  any 
fact  which  may  be  put  in  issue,  shall  be  within  the  judicial 
district  in  which  any  such  penalty  shall  have  accrued ;  and 
the  collector,  within  whose  district  the  seizure  shall  be  made, 
or  forfeiture  incurred,  is  hereby  enjoined  to  cause  suits  for  the 
same  to  be  commenced  without  delay,  and  prosecuted  to  effect; 
and  is,  moreover,  authorized  to  receive  from  the  court  within 
which  such  trial  is  had,  or  from  the  proper  officer  thereof,  the 
Bum  or  sums  so  recovered,  after  deducting  all  proper  charges, 
to  be  allowed  by  the  said  court;  and  on  the  receipt  thereof, 
the  said  collector  shall  pay  and  distribute  the  same  without 
delay,  according  to  law,  and  transmit,  quarter  yearly,  to  the 
treasury,  an  account  of  all  moneys  by  him  received  for  fines, 
penalties  and  forfeitures,  during  such  quarter.  And  all  ships 
or  vessels,  goods,  wares  or  merchandise,  whioh  shall  become 
1  Chap.  22:  12  SUt  at  tup,  p.  027. 
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PfrfrT  3.   forfeited  in  virtue  of  this  act,  shall  be  seized,  libeled  and 

prosecuted  as  aforesaid,  in  the  proper  court  having  cognizance 
thereof:  which  court  shall  cause  fourteen  days9  notice  to  be 
given  of  such  seizure  and  libel,  by  causing  the  substance  of 
such  libel,  with  the  order  of  the  court  thereon,  setting  forth 
the  time  and  place  appointed  for  the  trial,  to  be  inserted  in 
Borne  newspaper  published  near  the  place  of  seizure,  and  also 
by  posting  up  the  same  in  the  most  public  manner,  for  the 
space  of  fourteen  days,  at  or  near  the  place  of  trial;  for  which 
advertisement  a  sum  not  exoeeding  ten  dollars  shall  be  paid£ 
And  proclamation  shall  be  made  in  such  manner  as  the  court 
shall  direct ;  and  if  no  person  shall  appear  and  claim  any  such 
ship  or  vessel,  goods,  wares  or  merchandise,  and  give  bond  to 
defend  the  prosecution  thereof;  and  to  respond  the  cost  in 
case  he  shall  not  support  his  claim,  the  court  shall  proceed 
to  hear  and  determine  the  cause  according  to  law ;  and  upon 
the  prayer  of  any  claimant  to  the  court,  that,  any  ship  or  ves- 
sel, goods,  wares  or  merchandise,  so  seized  and  prosecuted, 
or  any  part  thereof,  should  be  delivered  to  such  claimant,  it 
shall  be  lawful  for  the  court  to  appoint  three  proper  persons 
to  appraise  such  ship  or  vessel,  goods,  wares  or  merchandise, 
who  shall  be  sworn  in  open  court  for  the  faithful  discharge 
of  their  duty ;  and  such  appraisement  shall  be  made  at  the 
expense  of  the  party  on  whose  prayer  it  is  granted ;  and  on 
the  return  of  such  appraisement,  if  the  claimant  shall,  with 
one  or  more  sureties  to  be  approved  of  by  the  court,  execute 
a  bond  in  the  usual  form  to  the  United  States,  for  the  pay- 
ment of  a  sum  equal  to  the  sum  at  which  the  ship  or  vessel, 
goods,  wares  or  merchandise,  so  prayed  to  be  delivered  are 
appraised,  and  moreover,  produce  a  certificate  from  the  col- 
lector of  the  district  wherein  such  trial  is  had,  and  of  the 
naval  officer  thereof,  if  any  there  be,  that  the  duties  on  the 
goods,  wares  and  merchandise,  or  tonnage  duty  on  the  ship 
or  vessel  so  claimed,  have  been  paid  or  secured,  in  like  man- 
ner as  if  the  goods,  wares  or  merchandise,  ship  or  vessel*  had 
been  legally  entered,  the  court  shall,  by  rule,  order  such  ship 
or  vessel,  goods,  wares  or  merchandise,  to  be  delivered  to  the 
said  claimant,  and  the,  said  bond  shall  be  lodged  with  the 
proper  officer  of  the  court,  and,  if  judgment  shall  pass  in 
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favor  of  the  claimant,  the  court  shall  cause  the  said  bond  to  CHAP/** 
be  canceled;  but  if  judgment  shall  pass  against  the  claimant 
as  to  the  whole,  or  any  part  of  such  ship  or  vessel,  goods, 
wares  or  merchandise,  and  the  claimant  shall  not,  within 
twenty  days  thereafter,  pay  into  the  court,  or  to  the  proper 
officer  thereof,  the  amount  of  the  appraised  value  of  such  ship 
or  vessel,  goods,  wares  or  merchandise,  so  condemned  with 
the  costs,  judgment  shall  and  may  be  granted  upon  the  bond 
on  motion  in  open  court  without  further  delay.  And  when 
any  prosecution  shall  be  commenced,  on  account  of  the  seizure 
of  any  ship  or  vesse],  goods,  wares  or  merchandise,  and  judg- 
ment shall  be  given  for  the  claimant  or  claimants,  if  it  shall 
appear  to  the  court,  before  whom  such  prosecution  shall  be 
tried,  that  there  was  a  reasonable  cause  of  seizure,  the  said 
court  shall  cause  a  proper  certificate  or  entry  to  be  made 
thereof,  and  in  such  ease  the  claimant  or  claimants  shall  not 
be  entitled  to  costs,  nor  shall  the  person  who  made  the  seizure, 
or  the  prosecutor  be  liable  to  action,  suit  or  judgment,  on  ao» 
oount  of  suoh  seizure  and  prosecution ;  Provided,  That  the 
ship  or  vessel,  goods,  wares  or  merchandise,  be,  after  judg- 
ment, forthwith  returned  to  suoh  claimant  or  claimants,  his, 
her  or  their  agent  or  agents :  And  provided.  That  no  action 
or  prosecution  shall  be  maintained  in  any  case  under  this  act, 
unless  the  same  shall  have  been  commenced  within  three 
years  next  after  the  penalty  of  forfeiture  was  incurred. 

Sec.  90.  And  be  it  farther  enacted)  That  all  ships  or  ves- 
sels, goods,  wares,  or  merchandise,  which  shall  be  condemned 
by  virtue  of  this  act,  and  for  which  bond  shall  not  have  been 
given  by  the  claimant  or  claimants,  agreeably  to  the  provi- 
sions for  that  purpose,  in  the  foregoing  section,  shall  be  sold 
by  the  marshal  or  other  proper  officer  of  the  court  in  which 
condemnation  shall  be  had,  to  the  highest  bidder  at  publio 
auction,  by  order  of  such  court,  and  at  such  place  as  the  court 
may  appoint,  giving  at  least  fifteen  days'  notice,  (except  in 
cases  of  perishable  goods,)  in  one  or  more  of  the  public  news- 
papers of  the  place  where  such  sale  shall  be ;  or,  if  no  paper 
is  published  in  such  place,  in  one  or  more  of  the  papers  pub- 
lished in  the  nearest  place  thereto ;  for  which  advertising,  a 
sum  not  exceeding  five  dollars  shall  be  paid*    And  the  amount 
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yAM>**  °^  *a*n  ^^  deducting  all  proper  charges,  shall  bo  paid 
within  ten  days  after  such  sale,  by  the  person  selling  the  same, 
to  the  clerk,  or  other  proper  officer  of  the  court  directing  such 
sale  to  be  by  him,  after  deducting  the  charges  allowed  by  the 
court,  paid  to  the  collector  of  the  district  in  which  such  seizure 
or  forfeiture  has  taken  place,  as  hereinbefore  directed. 

"Sec.  91.  And  be  it  further  enacted.  That  all  fines,  penal- 
ties and  forfeitures,  recovered  by  virtue  of  this  act  (and  not 
otherwise  appropriated),  shall,  after  deducting  all  proper 
costs  and  charges,  be  disposed  of  as  follows :  one  moiety  shall 
be  for  the  use  of  the  United  States,  and  be  paid  into  the  trea- 
sury thereof,  by  the  collector  receiving  the  same ;  the  other 
moiety  shall  be  divided  between,  and  paid  in  equal  portions 
to  the  collector,  and  naval  officer  of  the  district,  and  surveyor 
of  the  port,  wherein  the  same  shall  have  been  incurred,  or  to 
such  of  the  said  officers,  as  there  may  be  in  the  said  district ; 
and  in  districts  where  only  one  of  the  aforesaid  officers  shall 
have  been  established,  the  said  moiety  shall  be  given  to  such 
officer ;  Provided,  nevertheless,  That  in  all  cases  where  such 
penalties,  fines  and  forfeitures  shall  be  recovered  in  pursuance 
of  information  given  to  such  collector,  by  any  person  other 
than  the  naval  officer  or  surveyor  of  the  district,  the  one-half 
of  such  moiety  shall  be  given  to  such  informer,  and  the 
remainder  thereof  shall  be  disposed  of  between  the  collector, 
naval  officer,  and  surveyor  or  surveyors  in  manner  aforesaid ; 
Provided  also,  That  where  any  fines,  forfeitures  and  penalties 
incurred  by  virtue  of  this  act  are  recovered  in  consequence  of 
any  information  given  by  any  officer  of  a  revenue  cutter,  they 
shall,  after  deducting  all  proper  costs  and  charges  be  disposed 
of  as  follows:  one  fourth  part  shall  be  for  the  use  of  the 
United  States,  and  paid  into  the  treasury  thereof,  in  manner 
as  before  directed ;  one  fourth  part  for  the  officers  of  the  cus- 
toms, to  be  distributed  as  hereinbefore  set  forth;  and  the 
remainder  thereof  to  the  officers  of  such  cutter,  to  be  divided 
among  them  agreeably  to  their  pay :  And  provided  likewise, 
That  whenever  a  seizure,  condemnation  and  sale  of  goods, 
wares  or  merchandise,  shall  take  place  within  the  United 
States,  and  the  value  thereof  shall  be  less  than  two  hundred 
and  fifty  dollars,  that  part  of  the  forfeiture  which  accrues  to 
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the  United  States,  or  so  much  thereof  as  may  be  necessary,  CHAP^a. 
shall  be  applied  to  the  payment  of  the  cost  of  prosecution : 
And  be  it  further  provided.  That  if  any  officer,  or  other  per- 
son, entitled  to  a  part  or  share  of  any  of  the  fines,  penalties 
or  forfeitures,  incurred  in  virtue  of  this  act,  shall  be  necessary 
as  a  witness  on  the  trial  for  such  fine,  penalty  or  forfeiture, 
such  officer  or  other  person  may  be  a  witness  upon  the  said 
trial;  but  in  such  case  he  shall  not  receive,  nor  be  entitled  to 
any  part  or  share  of  the  said  fine,  penalty  or  forfeiture,  and 
the  part  or  share  to  which  he  otherwise  would  have  been 
entitled,  shall  revert  to  the  United  States. 

As  soon,  then,  as  the  seizure  has  been  made,  it  is 
the  duty  of  the  seizing  officer  to  cause  proceedings 
to  be  instituted  to  enforce  the  supposed  forfeiture: 
and  for  this  purpose  he  is  to  give  notice  of  the  seizure, 
of  the  place  where  it  was  made  and  of  the  particular 
grounds  of  it,  to  the  United  States  attorney  of  the 
proper  judicial  district.  If  the  seizure  be  made  within 
the  limits  of  a  judicial  district,  the  court  for  that  dis- 
trict alone  can  take  cognizance  of  it,  wherever  the 
offense  may  have  been  committed.  See  the  judiciary 
act  of  24th  September,  1789,  ch.  20,  $9:  1  Stat,  at 
Large,  73;  Keen  v.  The  United  States,  5  Oranch,  304; 
The  Marino,  9  Wheat.,  351.  But  if  the  seizure  be 
made  on  the  high  seas,  it  is  properly  cognizable  in 
the  district  into  which  the  thing  seized  is  first  brought. 
Id.  The  Ally,  1  Mason,  360.1 

'In  this  case,  Mr.  Justice  Story  considers  the  phrase  "high  seas/9  in 
the  connection  in  which  it  is  used  in  the  testy  as  importing  all  waters  on 
the  sea-coast  below  low-water  mark,  and  at  flood  tide  below  high-water 
mark.  He  must  of  course  be  understood  to  refer,  as  indeed  the  circum- 
stances of  the  case  imply,  only  to  the  main  coast,  and  not  to  the  shores 
of  bays,  harbors,  inlets  and  the  like,  within  the  limits  of  a  state.  Each 
of  the  judicial  districts  of  the  United  States  consists  of  a  state  or  part  of 
a  state,  to  nomim,  and  is  of  course  conterminous  with  it 
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PABT3.  SECTION  H. 

OF  THB  LIBEL  AND  INFORMATION. 

The  district  attorney,  upon  receiving  due  notice  of 
the  seizure,  proceeds  to  institute  a  suit  against  the 
thing  seized,  by  drawing  up  a  written  statement  of 
the  case,  setting  forth  the  facts  by  reason  of  which 
a  forfeiture  is  supposed  to  have  been  incurred.  When 
the  seizure  has  been 'made  on  the  high  seas,  or  on 
waters  navigable  from  the  sea  by  vessels  of  ten  or 
more  tons  burden,  the  case  is  of  admiralty  jurisdic- 
tion, and  the  written  statement  of  it  is  denominated  a 
Libel  of  information,  from  libelltis,  a  little  book:  and 
when  the  seizure  has  been  made  on  land,  or  on  waters 
not  so  navigable,  it  is  of  common  law,  or  as  is  fre- 
quently said,  of  exchequer  jurisdiction,  and  the  writ- 
ten statement  of  the  case  is  called  an  Information.1 

1  See,  ante,  Part  I,  and  Ike  BeUey  and  Charlotte,  4  Cranoh,  443;  Who- 
le* v.  The  United  State;  7  Cranch,  112.  This  distinction  is  weU 
established,  and  the  terms  by  which  it  is  expressed,  as,  so  far  as  I  am 
informed,  they  seem  to  have  been  invariably  understood  by  the  courts, 
leave  little  room  for  doubt  or  difficulty  in  their  application.  But  in  a 
late  case  in  the  district  court  of  the  northern  district  of  New  York,  it 
was  strenuously  contended  by  the  counsel  for  the  claimant  that  the 
practical  construction  which  they  had  uniformly  received  in  that  court 
was  founded  in  error.  As  the  subject  is  of  considerable  importance,  I 
•hall  make  no  apology  for  inserting  the  following  extract  from  the  judg- 
ment pronounced  in  the  case  by  the  judge  of  that  court ;  merely  pre- 
mising, that  the  proceeding  was  on  the  admiralty  side  of  the  court, 
against  the  steamboat  Black  Hawk  and  her  appurtenances,  for  various 
alleged  infractions  of  the  navigation  laws  of  the  United  States ;  and 
that  the  seizure  was  made  at  the  port  of  Ogdensburgh,  on  the  waters  of 
the  St.  Lawrence :  which  waters  were  described  in  the  libel,  as  being 
navigable  from  the  sea  by  vessels  of  ten  or  more  tons  burden. 

"  A  preliminary  objection  is  taken  that  the  waters  of  the  St.  Lawrenon 
at  the  port  of  Ogdensburgh  are  not  so  navigable ;  and  that  this  proceed- 
ing is,  therefore,  improperly  instituted  on  the  admiralty  side  of  the 
court  It  is  not  denied  that  the  river  St  Lawrence,  throughout  its 
entire  course*  is  of  sufficient  depth  to  admit  the  passage  of  vessels  of  a> 
burden  far  exceeding  ten  tons.  But  it  is  asserted,  and  as  a  geographical 
fact,  is  notorious,  that  at  several  places  below  Ogdensburgh,  and  at  one, 
in  particular,  for  several  miles  in  extent,  the  velocity  of  the  current  is 
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In  the  northern  district  of  New  York  (where  reve-  chap.  3. 
nue  seizures  are  of  very  frequent  occurrence),  it  is 
the  established  practice  to  file  the  libel  or  informa- 
tion and  issue  the  proper  process,  at  once,  whether 
the  court  happens  to  be  in  session  or  not;  and  this 

bo  great  that  it  cannot  be  overcome  by  asoending  boats  without  the  aid 
of  extraordinary  means  of  propulsion  or  traction.  That  neither  sails, 
nor  oars,  nor  even  steam  are  sufficient  for  this  purpose,  but  that  it 
requires  a  resort  to  setting-poles,  or  drag-ropes.  The  forcing  of  vessels 
through  water  by  such  means,  it  is  argued,  is  not  navigation ;  and  the 
quality  of  navigableness  cannot,  therefore,  be  truly  predicated  of  waters 
which  can  be  traversed  only  by  such  unusual,  tardy  and  laborious 
processes. 

"There  is  unquestionably  force  and  plausibility  in  the  argument 
"  Another  ground  of  doubt,  whether  this  is  a  case  of  admiralty  juris- 
diction, was  also  suggested.    The  constitution  of  the  United  States 
declares  that  the  Judicial  power  of  the  United  States  shall  extend  to  all 
cases  of  admiralty  and  maritime  Jurisdiction.    But  congress  has  no 
power  to  enlarge  this  jurisdiction  beyond  what  was  understood  and 
intended  by  it  when  the  constitution  was  adopted ;  for  this  would  be  to 
deprive  the  citizen  of  the  right  of  trial  by  jury,  secured  to  him  by  the 
constitution  in  suits  at  common  law.    It  was  upon  this  ground  that  in 
the  case  of  The  Vengeance  (3  Dallas,  297),  which  arose  not  long  after  the 
adoption  of  the  constitution,  it  was  strenuously  contended  that  con- 
gress had  no  authority  to  include  seizures  under  the  laws  of  impost 
navigation  and  trade,  wherever  made,  within  the  admiralty  jurisdiction 
of  the  district  courts ;  because  in  England  such  oases  were  cognizable 
not  in  the  high  court  of  admiralty,  but  in  the  court  of  exchequer.    But 
it  was  admitted  that  the  colonial  vice-admiralty  courts,  both  in  this 
country  and  in  the  West  Indies,  had  always  exeroised  jurisdiction  over 
seizures  of  this  nature ;  and  the  objection  was  overruled.    It  was  also 
objected  in  that  case,  that  it  was  not  in  fact  the  intention  of  congress  to 
embrace  suoh  seizures  within  the  admiralty  jurisdiction ;  an  objection 
to  which  the  somewhat  ambiguous  phraseology  of  the  ninth  section  of 
the  Judiciary  act  afforded  considerable  plausibility.    But  this  objection 
was  also  overruled ;  and  though  the  principles  of  this  early  case  have 
several  times  since  been  called  in  question  at  the  bar,  it  has  been 
steadily  adhered  to  by  the  supreme  court. 

41  But  the  admiralty  Jurisdiction  in  England  Is  limited  to  cases  arising 
within  the  ebb  and  flow  of  tide ;  and  that  of  the  courts  of  the  United 
States  has  been  decided  to  be  in  general  subject  to  the  same  limitation. 
Thus,  for  example,  though  the  district  courts  as  instance  oourts  of 
admiralty,  possess  an  unquestionable  Jurisdiction  of  suits  for  the  reco- 

65 
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PAET3.  i  understand  to  be  the  practice  irf  most  of  the  other 
districts.  Indeed,  except  in  the  few  districts  in  which 
all  the  terms  of  the  district  court  are  held  in  the 
same  place,  in  which  the  judge  and  other  officers  of 
the  court  also  reside,  and  where,  therefore,  the  regu- 
lar sessions  of  the  court  may  be  conveniently  pro- 

very  of  seamen's  wages,  and  of  suits  by  materialmen  and  shipwrights 
(exoept  in  the  oase  of  a  domestio  ship,  where  the  local  law  gives  no 
lien),  this  jurisdiction  is  held  not  to  extend  to  oases  where  the  wages 
are  earned,  the  materials  furnished,  or  the  services  rendered,  above  the 
ebb  and  flow  of  tide ;  and  so  in  regard  to  other  maritime  contracts :  and 
in  regard  also  to  cases  of  marine  trespass,  false  imprisonment,  and 
assault  and  battery,  the  admiralty  jurisdiction  is  subject  to  a  like  limita- 
tion. The  Steamboat  Jefferson,  10  Wheat,  422;  Tk$  Steamboat  Planter, 
7  Peters,  324. 

"  Without  therefore  questioning  the  general  soundness  of  the  decision 
In  the  oase  of  The  Vengeance,  it  might  still  be  insisted  that  the  admi- 
ralty jurisdiction  of  municipal  forfeitures  is  limited  to  seizures  made 
upon  tide  waters.  An  exception  to  this  extent  might,  perhaps,  not 
unreasonably  be  implied,  as  within  the  contemplation  of  the  legislature ; 
for  it  may  well  be  doubted  whether  it  was  in  fact  intended  to  extend  the 
admiralty  jurisdiction  thousands  of  miles  into  the  interior  of  the  coun- 
try to  the  waters,  for  example,  of  the  Mississippi,  Missouri,  Ohio,  and 
their  tributaries  throughout  their  whole  navigable  extent ;  and  even  if 
it  was  so  intended,  the  constitutional  power  of  congress  to  do  it  might 
reasonably  be  questioned. 

"  I  have  thought  it  right  to  notioe  the  objection  to  the  jurisdiction  off 
the  court  in  the  present  oase,  and  thus  briefly  to  advert  to  the  grounds 
on  whioh  it  rests.  But  as  applied  to  the  waters  in  question,  it  is 
altogether  novel.  Hitherto,  ever  since  my  offioial  connection  with  this 
court,  and,  as  I  understand,  ever  since  its  organization,  all  seizures 
made  on  lake  Ontario  and  the  river  St.  Lawrence,  have  been  con- 
sidered and  treated  as  of  admiralty  jurisdiction ;  and  I  am  of  opinion 
that  it  would  not  become  me  at  this  late  day  to  entertain  the  ques- 
tion whether  this  practice  had  not  its  origin  in  usurpation.  If  s> 
jurisdiction  which  has  been  constantly  exercised  and  acquiesced  iu 
without  complaint  for  half  a  century,  and  whioh  is  in  apparent 
accordance  with  the  decisions  of  the  supreme  court,  is  to  be  renounced 
by  this  court,  it  can  in  my  judgment,  be  properly  and  decorously 
done,  only  in  obedience  to  the  decision  of  an  appellate  tribunal." 

The  foregoing  note  is  reprinted  from  a  preoeding  edition  of  this  work. 
But  since  the  date  of  that  edition,  as  already  shown,  the  antecedent  deci- 
sions of  the  supreme  court  declaring  the  admiralty  jurisdiction  of  the 
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taracted  by  successive  adjournments,  or  special  sessions  chap.s. 
may  be  conveniently  held,  the  delays  which  would 
arise  from  postponing  all  suits  on  seizures  made  in 
vacation  until  the  next  succeeding  term  of  the  court, 
would  be  intolerable.  Besides,  by  the  89th  section 
of  the  collection  act  every  collector,  within  whose 
district  a  seizure  is  made,  or  forfeiture  incurred,  is 
expressly  "enjoined  to  cause  suits  for  the  same  to  be 
commenced  without  delay" 

Rules  regulating  the  structure  of  the  libel  and  infor-  . 
matum.]  In  their  structure,  the  libel  and  information 
are  essentially  alike,  as  will  be  seen  by  consulting 
the  precedents  ih  the  appendix.  But  it  is  indispen- 
sable that  the  place  of  seizure  should  be  stated,  so  as 
to  show  clearly  to  which  branch  of  the  jurisdiction 
of  the  court  the  case  pertains ;  and  the  allegation  for 
this  purpose  must  be  in  accordance  with  the  truth, 
as  it  will  appear  by  the  evidence,  otherwise  no  judg- 
ment can  be  pronounced.  The  Scvra,  8  Wheat.,  391. 

As  to  the  degree  of  strictness  necessary  to  be 
observed  in  framing  a  libel  or  information,  it  may  be 
said  in  general,  that  in  regard  to  mere  form,  no  great 
nicety  is  required.  It  is  proper  to  remark,  however* 
that  the  reported  decisions  in  our  courts  on  this  sub- 

9 

ject,  relate  to  proceedings  in  admiralty,  in  which,  it 
has  uniformly  been  said,  less  strictness  is  requisite 
than  is  exacted  in  proceedings,  especially  criminal 
proceedings,  in  courts  of  common  law.  Whether 
the  same  rule  is  applicable  to  proceedings  by  infor* 
mation  on  the  common  law  side  of  the  court,  is  a 

courts  of  the  United  States  to  be  limited  to  oases  arising  on  the  high  seas 
or  tide  waters,  have  been  unequivocally  overruled,  and  the  distinc- 
tion on  which  they  turned  repudiated  by  that  court.  I  have  deemed 
it  fit,  nevertheless,  to  retain  the  note  as  a  record  of  the  past  pertaining 
to  the  judicial  history  of  the  United  States,  and  as  such  not  devoid  of 
interest. 
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PABT3.  question  to  which  the  decisions  thus  far,  do  not 
appear  to  afford  a  satisfactory  answer.  It  is  hardly 
to  be  supposed,  however,  that  what  would  be  suffi- 
cient as  a  libel  of  information,  would  be  adjudged 
insufficient  as  a  simple  information.  A  distinction 
in  this  respect  would  seem  to  savor  too  muAh  of  arbi- 
trary and  senseless  technicality;  and  such,  I  infer 
was  the  impression  of  Mr.  Justice  Story,  in  the  case 
of  Cross  v.  The  United  States,  1  Gallis.,  31. 

But  with  regard  to  matters  of  substance,  the  rule 
is,  that  every  fact  and  circumstance  material  in  law 
to  the  maintenance  of  the  suit  must  be  set  forth  with 
precision,  clearness  and  all  reasonable  certainty. 
The  owner  of  the  property  proceeded  against  is  en- 
titled to  know  exactly  to  what  he  is  called  upon  to 
answer ;  and  the  case  must  be  so  presented  as  to  en- 
able the  court  to  see,  judicially,  that  the  fact  alleged 
to  have  been  committed  is  an  offense  against  the 
laws.  This  rule  is  extracted  from  the  case  of  The 
Schooner  Hoppet  and  Cargo  v.  The  United  States,  7 
Oranch,  389.  A  rule,  say  the  court,  so  essential  to 
jhstice  and  fair  proceedings  as  that  which  requires  a 
substantial  statement  of  the  offense  upon  which  the 
prosecution  is  founded,  must  be  the  rule  of  every 
court  where  justice  is  the  object.  The  reasons  of  it 
apply  to  prosecutions  in  courts  of  admiralty  with  as 
much  force  as  to  prosecutions  in  other  courts ;  and 
it  is  a  maxim  of  the  civil  law  that  a  decree  must  be 
secundum  allegata  as  well  as  secundum  probata — a 
maxim  essential  to  justice  in  all  courts.  The  libel  of 
information  against  the  vessel  in  that  case  charged 
in  substance,  that  while  the  act  entitled  "  an  act  to 
interdict  commercial  intercourse,"  &c,  was  in  force, 
certain  goods  of  the  growth,  produce,  or  manufacture 
of  Prance,  were  imported  into  the  United  States,  to 
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wit,  into  the  port  of  New  Orleans,  in  the  said  vessel,  CHAP- 3- 
from  some  foreign  port  or  place,  to  wit,  from  St. 
Bartholomew,  contrary  to,  and  in  violation  of,  the 
fourth,  fifth  and  sixth  sections  of  the  act.  By  reason 
of  which,  and  by  force  of  the  act  of  congress  enti- 
tled an  act,  &c,  the  said  vessel,  her  tackle,  apparel 
and  furniture  had  become  forfeited  to  the  United 
States.  The  only  section  of  the  act  imposing  a  for- 
feiture on  the  vessel  was  the  sixth  ;  by  which  it  was 
in  substance  enacted,  that  if  any  article,  the  importa- 
tion of  which  is  prohibited,  shall  be  put  on  board  of 
any  ship,  &c,  with  intention  to  import  the  same  into 
United  States  contrary  to  the  true  intent  and  mean- 
ing of  the  act,  and  with  the  knowledge  of  the  owner 
or  master  of  such  ship,  &c,  such  ship,  &c,  shall  be  for- 
feited. The  crime  for  which  alone  the  vessel  could 
be  subjected  to  forfeiture,  consisted  in  the  prohibited 
articles  being  put  on  board  with  the  intention  of  import- 
ing them  into  the  United  States,  and  with  the  knowledge 
of  the  owner  or  master.  But  upon  both  these  points 
the  libel  was  silent.  It  neither  alleged  that  the  goods 
were  put  on  board  with  intent  to  import  them  into 
the  United  States,  nor  with  the  knowledge  of  the 
owner  or  master.  It  did  not  therefore  state  a  case 
showing  that  the  law  had  been  violated.  Upon  this 
ground  it  was  held  to  be  insufficient  to  warrant  a 
sentence  of  condemnation,  although  it  was  shown  by 
the  evidence  that  in  point  of  fact  the  vefesel  was  liable 
to  forfeiture.  See,  also,  The  Caroline  v.  The  United 
States,  7  Cranch,  496 ;  The  Anne  v.  The  United  States, 
7  Oranch,  570.  In  accordance  with  the  principle  of 
this  case  a  decree  of  condemnation  was  withheld  upon 
a  count  in  a  libel  of  information  in  a  case  (The  Steam- 
boat Black  Hawk),  decided  in  the  district  court  for 
the  northern  district  of  New  York.  The  article  in 
the  libel  was  founded  on  the  4th  section  of  the  act  of 
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pabt3.  December  31, 1792,  "  concerning  the  registering  and 
recording  of  ships  and  vessels,  as  partially  modified 
by  the  act  of  March  3, 1831,  relating  to  the  inland 
frontier  trade,  and  requiring  that  in  order  to  the  regis- 
try of  any  ship,  or  vessel  an  oath  or  affirmation  shall 
be  taken  by  the  owner  before  the  officer  authorized  to 
make  such  registry."  The  point  of  the  decision  will 
be  sufficiently  indicated  by  the  following  extract  from 
the  opinion  of  the  court :  "  The  act  designates  the 
officer  before  whom  the  oath  shall  be  taken,  specifies 
the  particulars  which  it  is  to  embrace,  and  punishes 
the  owner  by  the  forfeiture  of  his  vessel  if  he  know- 
ingly swears  falsely  in  regard  to  any  one  of  these 
particulars.  A  prosecution  under  this  section,  there- 
fore, bears  a  close  analogy  to  a  prosecution  for  per- 
jury ;  and  although  it  is  well  settled  that  less  techni- 
cal nicety  is  in  general  required  in  a  libel  than  in  an 
indictment,  I  am  nevertheless  of  opinion  that  it  is  in- 
dispensable that  the  libel  should  contain  a  positive 
and  direct  allegation  that  the  party  charged  with  the 
false  swearing  was  in  fact  sworn,  that  it  should  desig- 
nate the  officer  before  whom  the  oath  was  taken,  that 
it  should  set  forth  so  much  of  the  matter  sworn  to  as 
it  is  intended  to  falsify,  and  distinctly  show  in  what 
the  falsity  is  supposed  to  consist.  In  framing  this 
article  neither  of  these  requisites  has  been  complied 
with,  unless  it  be  the  last — and  even  in  regard  to  this, 
there  is  a  want  of  conformity  to  the  statute,  and  also 
to  the  terms  of  the  oath  which  was  proved  on  the  trial 
to  have  been  actually  taken.  The  allegation  is  that 
"  William  Bacon,  upon  whose  oath,  &c»,  well  knew, 
at  the  time  he  so  made  oath  as  aforesaid,  that  the 
said  steamboat  Black  Hawk,  &c,  was  not  wholly  and 
entirely  owned  by  resident  citizens  of  the  United 
States."  But  the  act  does  not  require,  when  the  oath 
is  made  by  apart  owner,  that  he  should  state  in  terms, 
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.that  the  other  owners  are  citizens,  much  less  resident  chap.  3. 
citizens  of  the  United  States.  He  is  required  to  state 
his  own  residence,  and  to  swear  that  no  subject  or 
citizen  of  any  foreign  prince  or  State  is  interested  in 
the  vessel ;  and  such  is  the  form  of  the  oath  produced 
in  evidence.  But  if  this  is  the  part  of  the  oath  on 
which  reliance  was  placed,  the  assignment  of  false 
swearing  should  have  been  applied  to  this  part,  by  a 
direct  denial  of  its  truth." 

Another  highly  important  rule  which  has  been 
established  is,  that  it  is  sufficient,  on  a  libel  or  infor- 
mation on  a  seizure,  to  describe  the  offense  in  the 
words  of  the  statute,  provided  it  be  so  described  that 
if  the  allegation  be  true,  the  case  must  le  within  the 
law.  Hie  Samuel,  1  Wheat.,  9;  The  Mary  Ann,  8 
Wheat.,  381;  The  Emily  &  The  Caroline,  9  Wheat, 
381 ;  The  Merino  et  al,  9  Wheat,  391.  * 

It  is  in  no  case  necessary  to  state  any  fact  which 
constitutes  matter  of  defense  to  the  claimant:  and 
therefore  it  is  unnecessary  to  negative  exceptions 
which  come  in  by  way  of  proviso  to  an  act,  or  which 
are  contained  in  subsequent  statutes.  But  when  the 
exception  is  in  the  enacting  clause,  there  must,  of 

1  In  1845  (long  since  the  text  was  written),  a  set  of  rales  of  practice  in 
admiralty,  was  made  by  the  supreme  court,  one  of  which  prescribes  the 
manner  in  which  informations  and  libels  of  information  shall  be  framed. 
It  is  the  22d,  and  it  directs  that  "  all  informations  and  libels  of  informa- 
tion upon  seizures  for  any  breach  of  the  revenue  or  navigation,  or  other 
laws  of  the  United  States,  shall  state  the  place  of  seizure,  whether  it  be 
on  land  or  on  the  high  seas,  or  on  navigable  waters  within  the  admiralty 
and  maritime  Jurisdiction  of  the  United  States ;  and  the  district  within 
which  the  property  is  brought,  and  where  it  then  is.  Hie  information 
or  libel  of  information  shall  also  propound  in  distinct  articles  the  mat- 
ters relied  on  as  grounds  or  causes  of  forfeiture,  and  aver  the  same  to 
be  contrary  to  the  form  of  the  statute  or  statutes  of  the  United  States,  in 
such  case  provided,  as  the  oase  may  require ;  and  shall  conclude  with  a 
,  prayer  of  due  process  to  enforce  the  forfeiture,  and  to  give  notice  to  all 
persons  concerned  in  interest  to  appear  and  show  cause,  at  the  return 
day  of  the  process,  why  the  forfeiture  should  not  be  deoreed." 
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PABT3.  coarse,  be  an  averment  that  the  case  is  not  within  it 
The  Aurora,  7  Oranch,  382 ;  The  United  States  v. 
Hayward,  2  Gallison,  485,  487.1 

Amendments.]  Courts  of  admiralty  are  little  tram- 
meled by  a  regard  to  mere  technicalities;  substan- 
tial justice,  without  unnecessary  delay  or  expense 
being  the  great  object  which  they  keep  steadily  in 
view  and  constantly  aim  to  accomplish.  They  accord- 
ingly acknowledge  no  limits  to  their  right  to  allow 
amendments  when  conducive  to  this  end.  Such  at 
least  seems  to  be  the  just  inference  from  the  decisions 
of  our  own  courts ;  and  it  appears  to  be  equally  true 
of  every  stage  of  the  proceedings  from  the  institution 
of  the  suit  of  the  district  court,  to  its  final  decision 
in  the  last  court  of  appeal.  We  have  already  seen 
that  mere  formal  defects  are  disregarded.  What  is 
here  said  relates  therefore  to  substance. 

When  the  ground  of  forfeiture  is  stated  with  in- 
sufficient certainty  or  fullness  to  justify  a  decree  of 
condemnation  founded  on  it,  the  court  may,  on  appli- 
cation, allow  it  to  be  reformed,  and  may  also  permit 

1  The  antecedent  edition  of  this  work  contained  some  observations  in 
this  place,  under  the  head  of  "  Interrogatories,71  which,  upon  reconside- 
ration, I  conclude  to  omit.  Adverting  to  the  general  rule  in  admiralty, 
allowing  the  libelant  to  propound  interrogatories  to  the  respondent,  to 
be  answered  by  the  latter  under  oath,  I  stated  that  this  right  might  be 
exercised  by  the  district  attorney  in  cases  of  seizure,  cognizable  on  the 
admiralty  side  of  the  district  court.  I  am  now  of  opinion  that  this  was 
an  error.  There  are  several  very  grave  objections  to  such  a  practice ; 
and  upon  a  careful  examination  of  the  rules  of  admiralty  practice  men- 
tioned in  the  last  .preceding  note,  I  also  think  there  is  strong  reason  to 
conolude,  that  the  practice  is,  in  effect,  forbidden.  The  whole  of  the 
22d  rule  is  recited  in  the  last  note,  and  it  will  be  seen,  is  silent  with  re- 
spect to  interrogatories.  The  next  rule  (the  23d)  prescribes  the  form 
of  " all  libels  in  instance  causes,  civil  and  maritime;"  and  concludes  as 
follows :  "  And  the  libelant  may  further  require  the  defendant  to  an- 
swer, on  oath,  all  interrogatories  propounded  by  him,  touching  all  and 
singular  the  allegations  in  the  libel,  at  the  close  or  conclusion  thereof." 
Here,  then,  is  a  case  to  which  that  venerable  maxim,  txpressio  kasiu 
•sxdusio  est  alteriui,  appears  to  me  to  be  applicable. 
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new  substantive  charges  to  be  introduced  by  addi-  chap.  3. 
tional  articles  or  counts  for  that  purpose.  In  the 
case  of  The  Edward  (1  Wheat.,  261),  and  again  in  the 
case  of  the  Marianna  Flora  (11  Wheat.,  1),  the  power 
of  the  circuit  court  to  allow  the  introduction  of  new 
allegations  was  strongly  contested  by  the  counsel 
for  the  claimants,  on  the  ground  that  the  circuit 
court  is  authorized  to  exercise  only  an  appellate 
jurisdiction  in  cases  of  this  description,  and  that  to 
permit  a  new  and  independent  cause  of  forfeiture  to 
be  set  up,  would  be,  in  effect,  to  arrogate  an  original 
jurisdiction.  But  the  court  considered  this  power 
as  no  longer  open  to  question  in  our  courts,  and  vin- 
dicated its  exercise  as  in  strict  accordance  with  the 
common  usage  and  admitted  doctrine  of  admiralty 
courts  to  permit  the  parties  on  appeal,  to  introduce 
new  allegations  as  well  as  new  proofs — non  allegata 
aMegare,  et  nan  probata  probare. 

This  rule  is  not  to  be  understood,  however,  as 
authorizing  the  introduction  before  the  appellate 
court  of  a  new  res  or  subject  of  controversy.  Thus 
where  the  controversy  in  the  court  below  was  con- 
cerning seventy-two  bales  of  cotton,  and  new  plead- 
ings having  been  filed  on  both  sides  in  the  appellate 
court,  where  the  libelant  set  up  a  title  to  one  hundred 
and  seventy-two  bales,  and  obtained  a  decree  thereof, 
the  supreme  court  reversed  the  decree  aa  to  the 
fifty  additional  bales.  "The  case  carried  up,"  say 
the  court,  "was  the  controversy  about  the  seventy- 
two  bales  *  *  *  this  was  the  res  in  controversy ;  and 
in  so  far  as  the  seventy-two  bales  were  concerned, 
either  party  was  authorized  to  make  amendments, 
or  to  introduce  new  evidence,  in  order  to  support  his 
title  in  the  appellate  court.  But  the  libelant  could 
not  introduce  a  new  subject  of  controversy ;  and  the 
amendment  which  brought  into  the  case  the  addi- 

66 
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pabt3.  tional  fifty  bales,  was  the  introduction  of  a  new  res, 
which  did  not  go  up  by  the  appeal;  and  could  not 
be  originally  instituted  in  an  appellate  court  We 
think  this  amendment  is  not  justified  by  admiralty 
practice;  although  it  is  well  known  that  the  most 
liberal  principles  prevail  in  admiralty  courts,  in  rela- 
tion to  amendments."  Houseman  v.  The  Schooner 
North  Carolina,  15  Peters,  40,  50. 

If,  on  appeal  to  the  supreme  court,  the  evidence 
appears  to  be  sufficient  to  establish  the  forfeiture,  but 
the  libel  is  too  defective  to  authorize  a  decree  of  con- 
demnation, it  is  the  practice  of  that  court  to  remand 
the  cause  to  the  circuit  court  with  directions  to  allow 
the  requisite  amendment.  [See  the  cases  above  cited; 
and  also  The  Harrison,  1  Wheat.,  298.]  And,  in  the 
case  of  the  Adeline  (9  Oranch,  244),  the  court,  in 
deciding  on  the  validity  of  an  objection  taken  to  the 
libel,  say,  "if,  indeed,  there  were  anything  in  the 
objection,  it  cannot  in  any  beneficial  manner  avail 
the  claimants.  The  most  that  could  result  would  be, 
that  the  cause  would  be  remanded  to  the  circuit 
court,  with  directions  to  allow  an  amendment  of  the 
libel.  When  merits  clearly  appear  on  the  record,  it 
is  the  settled  practice,  in  admiralty  proceedings,  not 
to  dismiss  the  libel,  but  to  allow  the  party  to  assert 
his  rights  in  a  new  allegation.  This  practice,  so  con- 
sonant with  equity  and  sound  principle,  has  been 
deliberately  adopted  by  this  court  on  former  occa- 
sions." See,  also,  the  case  of  The  Palmyra  (12 
Wheat.,  1),  where  the  same  language  is  again  used. 
Finally,  in  the  case  of  The  United  States  v.  Four  pieces 
of  Woolen  Cloth  (Paine's  0.  0.  Rep.,  435),  in  the 
circuit  court  for  the  southern  district  of  New  York, 
the  district  attorney  was  permitted  so  to  amend  a 
libel  of  information  pending  on  the  admiralty  side  of 
the  court,  as  to  change  it  to  an  information  on  the 
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common  law  side  of  the  court,  for  the  purpose  of  chap.  3. 
adapting  it  to  the  place  of  seizure. 

The  foregoing  decisions  relative  to  amendments 
were  made  in  cases  instituted  on  the  admiralty  side 
of  the  district  court  Whether  their  doctrines  are 
applicable  without  qualification  to  exchequer  infor- 
mations is  a  point  that  has  not  yet,  as  I  am  aware, 
been  in  terms  decided.  I  may  be  permitted,  how- 
ever, to  suggest  a  doubt  whether  there  is  any  just 
foundation  for  a  distinction  in  this  respect  between 
the  cases. 

It  is  true  that  in  the  cases  above  cited,  the  com- 
prehehsive  power  in  question  is  generally  claimed 
and  vindicated  by  reference  to  the  established  usages 
of  admiralty  courts.  But  by  the  judiciary  act  of 
1789,  the  courts  of  the  United  States  are  expressly 
empowered,  at  any  time,  to  permit  the  parties  "to 
amend  any  defect  in  the  process  or  pleadings,  upon 
such  conditions  as  the  said  courts  respectively  shall, 
in  their  discretion,  and  by  their  rules,  prescribe.*'1 
The  authority  conferred  by  this  enactment  is  certainly 
very  comprehensive,  and  such  as  would  seem  to  leave 
little  room  to  question  the  power  of  the  court  to 
establish  uniformity  where  discrepancy  would  be 
strikingly  incongruous.  [See  an  Anonymous  case,  1 
Gallis.,  22.]  It  must  not  be  supposed,  however,  that 
all  amendments  that  may  be  asked  for  are  to  be 
granted  of  course.  The  power  in  question  is  under- 
stood to  be  a  discretionary  power,  to  thp  exercise  of 
which  the  court  may  .annex  such  terms  and  condi- 
tions as  justice  appears  to  require,  or  may  decline  to 
exert  it  at  all  in  extraordinary  cases,  when  its  exer- 
cise would  be  productive  of  injustice.  Thus  in  the 
case  of  The  Harmony,  1  Gallis.,  123,  it  was  decided, 
that  although  the  fact  that  the  statute  of  limitations 

^h.  20, 8  82:  1  Stat  it  Ltige,  p.  73. 
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PAKT3.  would  otherwise  run  against  a  cause  of  action  *€» 
before  the  court,  had  been  held  to  be  a  good  reason 
for  allowing  an  amendment  as  to  such  cause  of  action, 
yet  that  the  reverse  of  this  rule  ought  to  prevail  with 
regard  to  an  amendment  introductive  of  a  new  sub- 
stantive cause  of  action,  And,  in  several  cases,  in 
that,  for  example,  of  The  Hoppet  v.  The  United  State* 
(7  Oranch,  389),  in  which  the  decree  of  the  circuit  court 
was  reversed  on  account  of  the  insufficiency  of  the 
libel,  the  cause  was  not  remanded  with  directions  to 
allow  an  amendment.  And  although  the  adjudica- 
tions above  cited,  and  such  others  as  I  have  met  with 
relative  to  the  subject,  pertain  exclusively  to  the 
libel  of  information,  doubtless  the  liberality  they 
inculcate  in  allowing  amendments  is  to  be  extended 
in  an  equal  degree  to  the  pleadings  on  the  part  of 
the  claimant. 

SECTION  HI. 

OF  THE  PROCESS,  AND  DUTY  OF  THE  MABSHAL  THSREOff. 

Upon  the  filing  of  the  libel  or  information,  the 
clerk  issues  a  writ  to  the  marshal,  commanding  him 
to  attach  the  property  seized,  and  to  give  notice  to 
all  persons  claiming  it,  or  knowing  or  having  any 
thing  to  say  why  it  should  not  be  condemned  pur- 
suant to  the  prayer  of  the  libel  or  information,  to 
appear  before  the  district  court  on  a  day  and  at  a 
place  therein  named,  and  interpose  their  claim.  It 
is,  therefore,  an  attachment  and  citation  or  monition 
combined.  It  is  usually  and  most  properly  denomi- 
nated a  warrant  of  arrest,  but  is  also  sometimes 
called  a  monition.  The  form  of  it  is  given  in  the 
Appendix.  On  receiving  it,  it  is  the  duty  of  the 
marshal  to  arrest  the  property  seized  by  taking  it 
into  his  custody.  He  is  henceforth  chargeable  with 
its  safe  keeping,  and  may  remove  it  or  not  at  his  dis- 
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r         cretion,  and  either  retain  it  in  his  own  possession,  or  chap.  3. 
put  it  in  charge  of  an  agent  or  keeper  appointed  by 
him  for  the  purpose. 

The  next  duty  of  the  marshal  is  to  give  the  required 
notice;  a  duty  enjoined  and  regulated  by  the  follow- 
ing clause  in  the  89th  section  of  the  collection  act  of 
1790:  "All  ships  or  vessels,  goods,  wares  or  mer- 
l         chandise,  which  shall  become  forfeited  in  virtue  of 
this  act,  shall  be  seized,  libeled  and  prosecuted,  as 
aforesaid,  in  the  proper  court  having  cognizance 
i.         thereof;  which  court  shall  cause  fourteen  days'  notice 
y         to  be  given  of  such  seizure  and  libel,  by  causing  the 
substance  of  such  libel,  with  the  order  of  the  court 
r         thereon,  setting  forth  the  time  and  place  appointed 
t         for  trial,  to  be  inserted  in  some  newspaper  published 
near  the  place  of  seizure,  and  also  by  posting  up  the 
same  in  the  most  public  manner,  for  the  space  of 
fourteen  days,  at  or  near  the  place  of  trial ;  for  which 
advertisement  a  sum  not  exceeding  ten  dollars  shall 
i         be  paid."1    Unless  there  be  some  rule  of  the  court 
i         prescribing  a  different  practice,  the  warrant  of  arrest 
[         may  be  tested  and  made  returnable  on  any  day  in 
,         term.    But  in  order  to  enable  the  marshal  to  comply 
{         with  the  requirement  of  the  act,  there  must  of  course 
be  at  least  fourteen  days  between  the  time  of  issuing 
the  process,  and  the  return  of  it.    The  notice  is  drawn 
up  by  the  clerk,  and  delivered  or  sent  to  the  marshal 
along  with  the  warrant.    Its  form,  and  the  mode  of 
serving  it,  or  rather  of  giving  it  publicity,  are  suffi- 
ciently indicated  in  the  provision  of  the  act  above 
cited. 

1  Ch.  22 :  1  Stat,  at  Large,  p.  695.  Bj  the  act  of  Feb.  26,  1853,  oh. 
80,  the  fees  of  printers  in  all  judicial  proceedings  are  fixed  at  forty  cents 
per  folio  of  a  hundred  words,  for  the  first  insertion,  and  twentj  cents  for 
each  subsequent  insertion.    10  Stat,  at  Large,  168.    See  appendix. 
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PABT3.  rp^  pjQj^y  form  cf  Qie  return  of  the  marshal 
when  the  process  has  been  executed,  is  given  in  the 
appendix. 

SECTION  IV. 

OP  CONDEMNATION  BT  DEFAULT. 

The  89th  section  of  the  act  above  referred  to,  far- 
ther provides  that  "proclamation  shall  be  made  in 
such  manner  as  the  court  shall  direct;  and  if  no 
person  shall  appear  and  claim  any  such  ship  or  ves- 
sel, goods,  wares  or  merchandise,  and  give  bond  to 
defend  the  prosecution  thereof,  and  to  respond  the 
costs,  in  case  he  shall  not  support  his  claim,  the  court 
shall  proceed  to  hear  and  determine  the  cause  ac- 
cording to  law." 

The  practice  under  this  provision  in  the  district 
courts  of  New  York,  is  this.  On  the  return  day  of 
the  warrant  of  arrest,  if  it  is  returned  by  the  marshal 
executed,  or  on  some  subsequent  day  of  the  term, 
the  district  attorney  reads  the  libel  or  information, 
or  so  much  thereof  as  is  necessary  to  show  what 
property  it  is  that  he  is  proceeding  against,  by  whom 
the  seizure  was  made,  and  the  grounds  of  the  seizure. 
He  thereupon  moves  that  the  usual  proclamation  be 
made;  and  the  crier  accordingly  makes  one  procla- 
mation to  the  purport,  that  if  any  one  can  aught  say 
why  the  property  mentioned  in  the  libel  or  informa- 
tion should  not  be  condemned  as  forfeited  to  the 
United  States,  he  may  come  forth  and  shall  be  heard. 
If  no  claimant  appears,  the  district  attorney  moves 
for  a  decree  of  condemnation,  and  that  the  property 
be  sold  at  a  designated  place — and  it  is  so  decreed 
by  the  court  of  course,  without  further  inquiry. 
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SECTION  V.  chap.  3. 

OF  THE  BOND  BEQUIBED  BY  LAW  OF  THE  CLAIMANT,  ON  THE 
DELIVERY  TO  HIM  OF  THE  PROPERTY  SEIZED. 

As  a  considerable  period,  more  or  less  extended, 
generally  elapses  between  the  seizure  and  the  final 
decision  of  the  courts  upon  the  case ;  as  in  some  in- 
stances the  property  may  be  of  a  perishable  nature, 
and  in  others  it  may  be  of  importance  to  the  owner 
to  have  the  use  and  disposition  of  it  in  the  mean- 
time; and  as  the  care  and  custody  of  it  by  the  mar- 
shal occasions  expense;  congress  has  wisely  provided 
for  the  delivery  of  it  to  the  owner,  pendente  lite,  if  he 
chooses  to  make  an  application  for  this  purpose  and 
offers  sufficient  security  to  pay  the  value  of  it  in  the 
event  of  its  condemnation. 

The  clause  in  the  89th  section  of  the  collection  act 
by  which  alone,  until  recently,  this  proceeding  was 
regulated,  is  as  follows:  "Upon  the  prayer  of  any 
claimant  to  the  court,  that  any  ship  or  any  part 
thereof  should  be  delivered  to  such  claimant,  it  shall 
be  lawful  for  the  court  to  appoint  three  proper  per- 
sons to  appraise  such  ship  or  vessel,  goods,  warps  or 
merchandise,  who  shall  be  sworn  in  open  court,  for 
the  faithful  discharge  of  their  duty;  and  such  ap- 
praisement shall  be  made  at  the  expense  of  the  party 
on  whose  prayer  it  is  granted ;  and  on  the  return  of 
such  appraisement,  if  the  claimant  shall,  with  one  or 
more  sureties,  to  be  approved  of  by  the  court,  exe- 
cute a  bond1  in  the  usual  form,  to  the  United  States, 

1  In  the  oase  of  the  Alligator  (1  Gall  is.,  148),  and  in  several  other  cases, 
Mr.  Jnatioe  Story  speaks  of  the  right  of  the  courts  to  exact,  on  the 
delivery  of  property,  an  admiralty  stipulation  instead  of  a  bond,  in 
oases  of  municipal  seizure,  where  the  statute  does  not  otherwise  pro- 
yide,  and  expresses  a  preference  for  the  stipulation.  But  I  am  not 
aware  that  he  has  anywhere  intimated  an  opinion  that  this  latter  form 
of  security  could  properly  be  required  in  a  case  of  seizure  under  the 
collection  act  of  1799.    For  all  such  oases,  the  89th  section  of  the  act, 
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PABT3.  fOP  the  payment  of  a  sum  equal  to  the  sum  at  which 
the  ship  or  vessel,  goods,  wares  or  merchandise,  so 
prayed  to  be  delivered,  are  appraised,  and  moreover, 
produce  a  certificate  from  the  collector  of  the  district 
wherein  such  trial  is  had,  and  of  the  naval  officer 
thereof,  if  any  there  be,  that  the  duties  on  the  goods, 
wares  and  merchandise,  or  tonnage  duty  on  the  ship 
or  vessel  so  claimed,  have  been  paid  or  secured,  in 
like  manner  as  if  the  goods,  wares  or  merchandise, 
ship,  or  vessel  had  been  legally  entered,  the  court 
shall  by  rule,  order  such  ship  or  vessel,  goods,  wares 
or  merchandise,  to  be  delivered  to  the  said  claimant ; 
and  the  said  bond  shall  be  lodged  with  the  proper 
officer  of  the  court,  and  if  judgment  shall  pass  in 
favor  of  the  claimant,  the  court  shall  cause  the  said 
bond  to  be  canceled;  but  if  judgment  shall  pass 
against  the  claimant  as  to  the  whole  or  any  part  of 
the  said  ship  or  vessel,  goods,  wares  or  merchandise, 
and  the  claimant  shall  not,  within  twenty  days  there- 
after, pay  into  the  court,  or  to  the  proper  officer 
thereof,  the  amount  of  the  appraised  value  of  such 
ship  or  vessel,  goods,  wares  or  merchandise,  so  con- 
demned, with  costs,  judgment  shall  and  may  be 
granted  upon  the  bond,  on  motion  in  open  court, 
without  further  delay." 

It  will  be  observed  that  nearly  all  the  steps  here 
prescribed  are  required  to  be  taken  in  court.  The 
application  must  be  made  to  the  court;  the  appraisers 
must  be  appointed  by  the  court,  and  they  must  be 

as  we  have  Been,  expressly  directs  that  a  bond  shall  be  taken.  The 
term  bond  has  a  familiar  and  well-defined  signification  in  law,  and 
always  imports  an  instrument  under  seal,  which  the  stipulation  is  not. 

But  independently  of  this  statute  designation,  no  one  *ill  suppose 
that  an  admiralty  stipulation  would  be  a  proper  form  of  security  in 
cases  of  seizure  prosecuted  on  the  common  law  side  of  the  court ;  and 
to  exact  different  forms  of  security  according  to  the  place  of  seizure, 
would  only  create  unnecessary  complexity  and  embarrassment. 
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sworn  in  court;  the  sureties  in  the  bond  are  to  be  chap,  a. 
approved  by  the  court,  and  lastly  the  order  of  delivery 
mugt  be  made  by  the  court.  It  will  be  readily  seen 
that  the  proceedings  thus  conducted,  especially  in 
large  districts,  comprising  large  and  widely  separated 
collection  districts,  (like  the  northern  district  of  New 
York,  for  example,)  must  be  so  dilatory  as  in  a  great 
measure  to  defeat  the  design  of  the  act*  To  remedy 
this  evil  the  act  of  April  5, 1832,  was  passed.  It  is 
by  this  act  enacted 

"  That  in  any  cause  of  admiralty  jurisdiction,  or  other  cause 
of  seizure,  depending  iu  any  court  of  the  United  States,  any 
judge  of  the  said  court,  in  vacation  shall  have  the  same  power 
and  authority  to  order  any  vessel,  or  cargo,  or  other  property  to 
be  delivered  to  the  claimants  upon  bail  or  bond,  under  the 
statute  as  the  case  may  be,  or  to  be  sold  when  necessary,  as 
the  said  court  now  has  in  term  time,  and  to  appoint  appraisers, 
and  to  execute  every  other  incidental  power,  necessary  to  the 
complete  execution  of  the  authority  herein  granted ;  and  the 
said  recognizance  of  bail  or  bond,  under  such  order,  may  be 
executed  before  the  clerk,  upon  the  parties  producing  the 
certificate  of  the  collector  of  the  district  of  the  sufficiency  of 
the  security  offered ;  and  the  same  proceedings  shall  be  had 
in  case  of  said  order  of  delivery  or  sale,  as  are  now  had  in 
like  cases  when  ordered  in  term  time :  Provided^  That  upon 
every  such  application,  either  for  an  order  of  delivery  or  of 
sale,  the  collector  and  attorney  of  the  district  shall  have  rea- 
sonable notice  in  cases  of  the  United  States,  and  the  party  or 
counsel  in  all  other  cases."1 

It  has  been  supposed  in  the  northern  district  of 
New  York,  that  the  clause  above  quoted  from  the 
collection  of  act  of  1799,  considering  its  obvious  policy 
and  general  design,  was  to  be  construed  as  manda- 
tory upon  the  courts,  so  as  to  render  it  obligatory  on 
them  to  order  the  delivery  of  property  seized,  to  the 
lawful  claimant,  upon  his  fully  complying  with  the 

>  Ch.  66 :  4  Stat,  at  Large,  p.  603. 
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pabti  prescribed  conditions.  But  I  perceive  that  Mr.  Jus- 
tice Story  does  not  so  understand  it,  but  is  of  opinion 
that  the  courts  may  lawfully  exercise  a  sound  discre- 
tion in  deciding  whether  they  will  appoint  appraisers 
or  not  The  Brig  S&ruggU,  1  Gallis.,  476. 

The  directions  prescribed  by  the  legislative  pro- 
visions above  quoted,  in  relation  to  the  delivery  of 
property  seized,  are  so  full  and  exact  as  to  leave 
little  room  for  much  substantial  diversity  of  practice 
in  the  several  districts  in  carrying  them  into  effect; 
and  it  is  presumed  that  no  such  diversity  in  fact 
exists.  By  the  roles  of  the  district  court  for  the 
southern  district  of  New  York,  it  is  provided  that  in 
case  of  seizure  of  property  in  behalf  of  the  United 
States,  an  appraisement  for  the  purpose  of  bonding 
the  same  may  be  held  by  any  party  in  interest,  on 
giving  one  day's  previous  notice  of  ipotion  before  the 
court  or  the  judge  in  vacation  for  the  appointment  of 
appraisers:  and  if  the  parties  and  their  proctors  and 
the  district  attorney  are  present  in  court,  such  motion 
may  be  made  instanter  after  seizure,  without  previous 
notice. 

By  another  rule  [the  66th],  it  is  directed  that  ap- 
praisers before  executing  their  trust  shall  be  sworn 
or  affirmed  to  its  faithful  discharge  before  the  clerk 
or  his  deputy  (who,  the  rule  declares  are  thereby 
appointed  commissioners  for  the  qualification  of  ap- 
praisers), and  shall  give  one  day's  previous  notice, 
&c.  The  89th  section  of  that  act  of  1799,  however, 
directs  that  the  appraisers  shall  be  sworn  "in  open 
court,"  and  the  act  of  1832  makes  no  other  alteration 
in  this  respect  except  to  empower  the  judge  to  act  in 
vacation.  By  the  67th  rule,  the  appraisers  are  allowed 
three  dollars  a  day  for  each  day  necessarily  employed 
in  making  the  appraisement.  In  the  district  court 
for  the  northern  district  of  New  York,  the  forms  to 


Pbaoxigb  ik  Casks  of  Seizubb.  531 

be  observed  in  executing  the  provisions  of  the  two  CHAP  8- 
enactments  in  question  are  prescribed  with  consider- 
able particularity  by  rule,  and  I  cannot  better  express 
my  apprehension  of  what  the  practice  ought  to  be, 
under  these  provisions,  than  by  referring  to  the  rule 
of  that  court  on  the  subject,  and  to  the  practical 
forms  in  the  appendix  adapted  to  it.1 

When  the  bond  is  entered  into  before  the  clerk,  it 
is  made  indispensable  by  the  act  of  1832,  that  the 
certificate  of  the  proper  collector  as  to  the  sufficiency 
of  the  security  offered,  should  be  produced ;  this  being 
the  evidence  designated  by  the  act.  And  when  this 
course  is  adopted,  the  application  to  the  court  or  the 
judge  for  the  order  for  delivery  may  be  made  (pro- 
vided all  the  other  requirements  of  the  law  have 
been  complied  with),  either  before  the  execution  of 
the  bond  (in  which  case  the  order  will  be  conditional, 
that  the  delivery  be  made  on  the  execution  of  the 
bond  before  the  clerk  according  to  law) ;  or  the  order 
may  be  deferred  until  after  the  execution  of  the  bond ; 
when,  on  the  production  of  a  certificate  from  the  clerk 
of  its  due  execution,  an  absolute  order  will  be  made. 

It  will  be  observed  that  the  regulations  prescribed 
by  the  89th  section  of  the  collection  act  of  1799,  are, 
by  the  terms  of  this  section  restricted  to  "ships  or 
vessels,  goods,  wares  or  merchandise,  which  shall 
become  forfeited  in  virtue  of  this  act."  Most,  if  not 
all  of  the  subsequent  acts  creating  forfeitures,  how- 
ever, contain  provisions  that  the  forfeitures  which 
shall  accrue  under  them  may  be  enforced  "in  the 
manner"  prescribed  by  the  collection  act.  To  what 
precise  extent  the  directions  contained  in  the  89th 
section  are  to  be  considered  as  adopted  by  this  gene- 
ral form  of  reference,  so  as  to  render  them  compul- 
sory in  cases  of  seizure  in  virtue  of  the  acts  contain- 

1  Appendix,  Rule  88. 
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paat  3.  j^  gQQ^  reference,  to  a  question  which  may  admit  of 
doubt  In  the  case  of  The  Struggle  (1  Gallia,  476), 
which  arose  under  the  naivimportation  act  of  1809 
and  1811,  and  in  which  the  vessel  had  been  delivered 
an  bond  to  the  claimant,  the  court  were  of  opinion 
that  the  bond  was  not  to  be  considered  as  having 
been  taken  under  the  89th  section  of  the  collection 
act.  "I  do  not,"  said  Mr-  Justice  Story,  "consider 
the  present  case  as  governed  by  any  statute  provi- 
sion; I  have  never  considered  the  89th  section  of  the 
act  of  the  2d  of  March,  1799,  as  reaching  beyond 
cases  within  the  purview  of  that  act.  Though  the 
acts  on  which  this  information  is  founded,  refer  to 
that  act  as  to  the  mode  of  prosecution,  it  does  not 
follow,  that  all  the  interlocutory  proceedings  of  the 
court  are  to  be  governed  by  it"  The  bond  was, 
however,  held  to  be  valid  nevertheless,  according  to 
the  doctrine  of  the  case  of  The  Alligator  in  the  same 
court.  1  Gallis.,  148.  In  that  case,  the  vessel  had 
been  delivered  on  bond,  and  afterwards  condemned 
by  the  district  court;  and  on  the  affirmance  of  the 
decree  of  condemnation  in  the  circuit  court,  the  dis- 
trict attorney  moved  for  judgment  and  execution  on 
the  bond. 

The  motion  was  opposed  on  the  ground  that  as  the 
seizure  was  not  made  under  the  collection  act  of 
1799,  the  provisions  of  the  89th  section  of  that  act 
were  inapplicable  to  the  case;  that  the  taking  of  the 
bond  and  the  delivery  of  the  property  were  therefore 
without  authority,  and  that  the  court  had  no  power 
to  grant  the  summary  j  udgment  prayed  for.  But  the 
court  held  that  it  was  immaterial  whether  there  was 
any  statute  which  authorized  the  delivery  or  not. 
The  cause,  it  was  observed,  was  a  civil  cause  of 
admiralty  and  maritime  jurisdiction,  and  nothing 
could  be  better  settled  than  that  the  admiralty  may 
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take  a  fidejussor^  caution  or  stipulation  in  eases  in  chap,  3. 
rem,  and  may,  in  a  summary  manner,  award  judg- 
ment and  execution  thereon.  The  district  court  pos- 
sessing this  jurisdiction,  and  being  folly  authorized 
to  adopt  the  process  and  modes  of  proceeding  of  the 
admiralty,  had  an  undoubted  right  to  deliver  the 
property  on  bail,  and  to  enforce  a  conformity  to 
the  terms  of  the  bailment.  In  what  manner  this 
security  was  taken,  whether  by  a  sealed  instrument, 
or  by  a  stipulation  in  the  nature  of  a  recognizance, 
could  not  affect  the  jurisdiction  of  the  court.  In  all 
cases  of  this  nature,  the  security,  in  whatever  form, 
is  taken  by  order  of  the  court  upon  the  voluntary 
application  of  the  party,  and  therefore  is  apud  acta. 
Having  jurisdiction  over  the  principal  cause,  the 
court  must  possess  jurisdiction  over  all  the  incidents^ 
and  may  by  monition,  attachment,  or  execution, 
enforce  its  decree  against  all  parties  to  the  proceed- 
ings. The  motion  trf  the  district  attorney  was  accord- 
ingly granted.  In  the  case  of  The  United  States  v. 
Woolen  Cloth  (Pained  0.  0.  Sep.,  435);  and  in  the 
case  of  Neil&on  et  al.  v.  The  United  States  (Peteitfs 
Circuit  Court  Bep.,  235),  this  case  was  cited  by  the 
court  with  unqualified  approbation,  and  its  principles 
applied.  The  case  in  Peters  was  a  prosecution  on 
the  admiralty  side  of  the  court,  and  was,  therefore,  a 
fit  case  for  the  application  of  these  principles.  But 
their  applicability  to  the  case  in  Paine  seems  to  me 
less  clear.  That  was  a  land  seizure,  cognizable  on 
the  exchequer  or  common  law  side  of  the  court.  It 
seems  to  have  been  assumed  by  the  court,  apparently 
without  hesitation,  that  the  case  was  not  embraced 

* 

by  the  89th  section  of  the  collection  act  The  rea- 
son why  it  was  supposed  not  to  be  within  the  pro- 
visions  of  this  section  is  not  explicitly  stated,  hut 
from  the  language  of  the  court  I  infer  that  these 
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partes,  provisions  were  understood  to  be  applicable  only  to 
seizures  cognizable  on  the  admiralty  side  of  the 
court.  But  the  section  embraces  in  express  terms, 
dU  forfeitures  accruing  under  that  act. 

It  is  true  it  directs  that  all  vessels,  &a,  which 
shall  become  forfeited  in  virtue  of  that  act  "shall  be 
seized,  libeled,  and  prosecuted,"  &c.  But  though 
the  appellation  libel  does  not  properly  belong  to  the 
information  in  rem  on  the  exchequer  side  of  the 
court,  the  use  of  the  term  in  this  section  does  not 
appear  to  me  sufficient  to  exclude  the  otherwise  irre- 
sistible conclusion  that  it  was  the  intention  of  con- 
gress to  prescribe  rules  for  the  prosecution  of  all 
seizures  made  under  the  act  without  regard  to  the 
place  of  seizure.  At  the  early  day  when  the  act  was 
passed  it  is  not  improbable  that  the  distinction  now 
so  well  understood,  between  land  and  water  seizures, 
was  overlooked. 

Indeed,  in  that  very  case,  the  proceeding  had 
originally  been  instituted  on  the  admiralty  side  of 
the  court,  under  the  supposition  that  no  such  distinc- 
tion existed,  but  that  all  seizures  were  of  admiralty 
jurisdiction.  If,  as  from  the  case  I  can  see  no  reason 
to  doubt,  it  was  within  the  89th  section,  then  by  the 
express  terms  of  this  section,  a  judgment  might  have 
been  summarily  granted  on  the  bond  (after  twenty 
days),  and  upon  such  judgment  an  execution  might 
have  been  issued,  as  upon  other  judgments.  Bat, 
admitting  the  case  not  to  have  been  within  this  sec- 
tion, although  the  bond  might  have  been  obligatory 
as  an  instrument  voluntarily  executed  on  good  con- 
sideration and  for  a  lawful  purpose,  and,  as  such, 
might  have  been  enforced  by  an  action  of  debt,  yet, 
the  case  being  one  of  common  law  jurisdiction,  it 
does  not  appear  to  me  that  the  admiralty  powers  of 
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the  court  could  properly  be  resorted  to  for  a  sum-  CHAR8- 
mary  remedy  unknown  to  the  common  law. 

It  would  seem  very  clear  from  the  language  of  the 
89th  section  of  the  collection  act  of  1799,  that  it  was 
intended  that  no  judgment  should  be  granted  on  the 
bond  for  value,  until  after  the  lapse  of  twenty  days 
after  the  decree  or  judgment  of  condemnation;  and 
such  was  the  impression  of  Mr.  Justice  Story  in  the 
case  of  McLdlan  v.  The  United  States  (1  Gallis.,  227, 
229).  But  in  the  case  of  Neilson  v.  The  United  States 
(Peters's  0.  0.  Bep.,  240),  Mr.  Justice  Washujgtoit 
was  clearly  of  opinion  that  it  was  only  in  the  district 
court  that  the  obligors  could  claim  this  delay,  and 
he  therefore  granted  a  judgment  instanfer,  on  the 
affirmance  of  a  decree  of  condemnation  on  appeal 
from  the  district  court. 

It  will  be  observed,  too,  that  the  judgment  is  to 
"be  granted  on  motion  in  open  court."  Should  the 
session  of  the  court  at  which  the  condemnation  takes 
place  be  terminated  within  less  than  twenty  days 
thereafter,  it  would  seem  to  follow,  therefore,  that  no 
judgment  could  be  granted  on  the  bond  until  the 
next  term.  See,  as  to  this  point,  the  case  of  MoLd- 
lan  v.  The  United  States,  1  Gallis.,  227,  229. 

It  will  be  further  observed  that  the  bond  is  required 
to  be  "for  the  payment  of  a  sum  equal  to  the  sum  at 
which  the  ship  or  vessel,  <fcc,  are  appraised;"  while  by 
a  subsequent  clause  it  is  declared  that  if  judgment 
shall  pass  against  the  claimant,  and  he  "  shall  not 
within  twenty  days  thereafter,  pay  into  court  the 
appraised  value  of  such  ship  or  vessel,  &c,  with  costs, 
judgment  shall  and  may  be  granted,"  &c.  While, 
therefore,  the  condition  of  the  bond  is  not  required  to 
contain  any  stipulation  for  the  payment  of  costs,  the 
claimant  is,  nevertheless,  required  to  pay  costs  in 
addition  to  the  appraised  value,  as  the  condition  on 
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past  3.  which  he  and  his  gaieties  are  to  be  exonerated.  It 
is  of  some  importance,  therefore,  to  ascertain  what 
costs  are  here  intended.  The  claim  of  the  United 
States  against  the  offending  property  is  in  the  nature 
of  a  lien  upon  it  to  the  amount  of  its  value;  and  the 
object  of  the  proceeding  is  its  confiscation.  The 
legislative  provisions  by  which  forfeitures  of  this 
nature  are  imposed,  declare  a  simple  forfeiture.  In 
some  instances  a  pecuniary  penalty,  to  be  recovered 
of  the  offender,  is  superadded,  but  I  am  not  aware 
of  any  instance  in  which  a  forfeiture  inrem,  with  costs 
of  prosecution  is  inflicted:  and  when  no  claimant 
appears,  a  simple  decree,  or  judgment  of  condemna- 
tion, is  pronounced  against  the  res,  and  the  costs  are 
paid  out  of  the  proceeds  of  the  sale  of  it,  before  dis- 
tribution, in  accordance  with  the  express  provisions 
of  the  91st  section  of  the  collection  act  of  1799. 
These  views  of  the  subject  seem  strongly  to  favor  the 
inference  that  no  other  than  the  additional  costs 
occasioned  by  the  defense,  including  the  delivery, 
were  intended  to  be  exacted;  and  to  this  extent 
only  were  the  claimants  held  responsible  by  Mr. 
Justice  Story,  in  the  case  of  The  SaUy  (1  Gallic 
397,  414);  which,  though  it  did  not  arise  under  the 
collection  act  of  1799,  is  not,  it  is  supposed,  distin- 
guishable from  such  a  case  in  this  respect. 

By  a  rule  of  the  district  court  of  the  southern  dis- 
trict of  New  York,  no  vessels,  goods,  wares  or  mer- 
chandise in  the  custody  of  the  marshal,  shall  be 
released  from  detention  upon  appraisement  and 
security,  until  the  costs  and  charges  of  the  officers  of 
the  court,  so  far  as  the  same  shall  have  accrued,  shall 
first  be  paid  into  court  by  the  party  at  whose  instance 
the  appraisement  shall  take  place,  to  abide  the  de- 
cision of  the  court  in  respect  to  such  costs.  This 
rule  seems  to  imply  an  assumption  that  the  court 
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possesses  a  discretionary  power  to  subject  the  claim-  CTAP-3* 
ant  to  costs  when  the  decision  is  in  his  favor.  In 
cases  falling  within  the  general  inherent  jurisdiction 
of  the  court  as  a  court  of  admiralty,  and  when  no 
statute  interferes  to  prevent  it,  a  discretionary  power 
with  respect  to  costs  may  unquestionably  be  exer- 
cised. But  the  admiralty  jurisdiction  of  the  district 
courts  over  revenue  seizures  is  an  extraordinary  juris- 
diction, conferred  and  regulated  by  statute.  The 
statute  requires,  when  the  decision  on  the  merits  is 
in  favor  of  the  claimant,  that  his  property  shall  forth- 
with be  restored,  and  that  the  bond  for  the  appraised 
value  shall  be  canceled;  and  it  then  proceeds  to 
declare  that  if  the  court  shall  certify  that  there  was 
reasonable  cause  of  seizure,  the  claimant  shall  not 
be  entitled  to  costs.  I  am  not  aware  of  any  principle, 
therefore,  which  warrants  the  application  of  the  above 
mentioned  rule  to  cases  of  this  description.  The 
statute,  however,  requires  that  the  appraisement  shall 
be  made  at  the  expense  of  the  party  on  whose  prayer 
it  is  granted. 

In  each  of  the  districts  of  New  York  the  practice 
was  early  adopted  and  still  prevails,  of  permitting  the 
value  of  the  property  seized  to  be  agreed  on  by  the 
collector  and  district  attorney,  in  behalf  of  the  United 
States,  and  the  claimant,  and  of  receiving  a  written 
certificate  of  such  agreement  signed  by  them  instead 
of  an  actual  appraisement.1  It  is  considered  as  a 
highly  convenient  and  beneficial  practice,  and  though 
not  expressly  provided  tor  in  terms,  by  the  acts  of 
congress  on  this  subject,  is  warranted  nevertheless  by 
their  spirit9 

,See  Appendix,  Role  86,  D.  C. 

"For  the  purpose  of  guarding  against  possible  misapprehensions  itmaj 
not  be  amiss  to  advert  to  the  act  of  March  3, 1847,  eh.  56  (9  Stat  at 
Large,  p.  181),  "An  aot  for  the  reduction  of  oosts  and  expenses  of  pro- 
eeedings  in  admiralty  against  ships  and  Teasels,"  and  proriding  "  Thai 
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P^?L3-  SECTION  VL 

OF  THE  SALE  OF  PERISHABLE  PROPERTY,  PENDENTE  LRE. 

One  of  the  powers  exercised  by  courts  of  admiral- 
ty in  proceedings  in  rem,  is  that  of  decreeing  a  sale, 
pendente  lite,  of  the  thing  proceeded  against,  when 
from  its  nature  or  condition  it  is  likely  to  become 
worthless,  or  of  greatly  diminished  value,  if  kept 
under  arrest  until  the  termination  of  the  suit.  As 
an  incident  to  the  admiralty  jurisdiction  conferred 
on  the  courts  of  the  United  States  over  seizures  made 
on  the  high  seas  or  on  water  navigable  from  the  sea 
by  vessels  of  ten  or  more  tons  burden,  it  may  doubt- 
less be  exercised  in  these  cases,  independently  of  any 
specific  legislative  direction.1  But  in  cases  of  seizure 
of  the  opposite  description,  which  we  have  seen  are 
of  common  law  jurisdiction,  it  is  not  supposed  that 
the  admiralty  powers  of  the  courts  can  be  rightfully 
invoked  for  this  purpose. 

This  power  is,  however,  understood  to  belong  alao 
to  the  English  court  of  exchequer,  and  it  is  moreover 
expressly  recognized,  and  its  exercise  is  regulated  by 
the  act  recited  under  the  last  preceding  head,  of  April 
5th,  1832,  not  only  in  cases  "  of  admiralty  and  man- 
ia any  ease  brought  in  the  courts  of  the  United  States,  exercising  juris- 
diction in  admiralty,  where  a  warrant  of  arrest  or  other  process  in  rem 
shall  be  issued,  it  shall  be  the  duty  of  the  marshal  to  stay  the  execution 
of  such  process,  or  to  discharge  the  property  arrested  if  the  same  has 
been  levied,  on  receiving  from  the  claimant  of  the  same  a  bond  or  stipu- 
lation in  double  the  amount  claimed  by  the  libelant,  with  suAoieiit 
surety  to  be  approved,"  &c.  The  language  of  this  act "  in  «wy  ease 
brought,"  &c,  and  especially  the  language  of  its  title  is  sufficiently  gen- 
eral to  oomprise  municipal  seizures  on  navigable  waters.  But  such  set*. 
urea  are  made  to  enforce  the  total  forfeiture  of  the  property  for  the 
violation  of  penal  laws, —  whereas  a  careful  examination  of  this  act  will 
render  it  apparent  that  it  extends  only  to  private  suits  in  rem  to  enforce 
the  payment  of  personal  demands  against  the  owners  of  the  property t  a*, 
for  example,  suits  for  seamen's  wages. 

1  See  also  rule  10  of  the  rules  of  practice  in  admiralty  prescribed  b y 
the  supreme  court*  expressly  affirming  this  power.    Appendix. 
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time  jurisdiction,"  but  also  in* "  any  other  case  ofseiz-  chap,  a. 
ure."1  It  is  believed  therefore  that  it  may  safely 
be  considered  as  pertaining  alike  to  both  descriptions 
of  seizure,  and  it  is  apprehended  that  no  distinction 
has  hitherto  been  made  between  them  by  the  courts, 
in  this  respect. 

There  is  one  description  of  property  which  is  not, 
strictly  speaking,  perishable ;  but  to  which,  neverthe- 
less, the  reason  for  directing  the  sale  of  perishable 
property  is  strongly  applicable.  I  refer  to  domestic 
animals,  which  are  frequently  the  subject  of  seizure 
on  our  inland  frontier.  It  often  happens,  especially 
when  the  proceedings  are  protracted  by  the  interposi- 
tion of  a  claim,  that  the  expense  of  keeping  and  feed- 
ing such  animals  until  the  final  decision  of  the  case, 
nearly  equals,  and  it  sometimes  exceeds  their  full 
value. 

Whether  the  power  in  question  extends  to  this  spe- 
cies of  cases,  is  a  question  upon  which  I  am  not 
aware  that  any  judicial  decision  has  yet  been  made. 
But  it  would  seem  difficult  to  distinguish  them  in 
principle  from  those  in  which  the  power  is  indispv 
table. 

By  the  act  last  above  cited,  the  application  for  an 
order  of  sale  may  be  made,  as  we  have  seen,  as  well 
to  the  judge  in  vacation,  as  to  the  court  in  session. 
It  may  be  made,  therefore,  at  any  time  after  the  ser- 
vice of  the  warrant  of  arrest.  The  petition  setting 
forth  the  facts  on  which  the  application  is  founded, 
ought  to  be  verified  by  oath,  and  a  copy  of  it,  with 
notice  of  the  motion  served  on  the  opposite  party, 
his  proctor  or  attorney.  See  Appendix,  Bule  87,. 
D.  0.  N.  D.  N.  T. 

Upon  the  entry  of  the  order  of  sale,  a  writ  is  issued 
by  tile  clerk  to  the  marshal,  commanding  him  to  sell 

1 CK  66 : 4  Stat  at  Urge,  p.  508. 
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partj  the  property,  and  pay  the  proceeds  into  court  to 
abide  the  final  decision  of  the  cause.  See  Appendix, 
*  Practical  Forms." 

A  sale,  pendents  lite,  being  a  proceeding  adopted 
for  the  benefit  of  all  parties,  the  costs  of  the  proceed- 
ing, including  the  commissions  of  the  marshal,  ought, 
unless  in  very  special  cases,  to  be  paid  by  the  party 
to  whom  the  property  is  ultimately  awarded.  In 
other  words,  they  are  to  be  paid  out  of  the  fund  pro- 
duced by  the  sale.  The  Sdtty,  1  Gallis.,  401,  415. 

Contrary  to  the  doctrine  laid  down  by  the  court  in 
the  early  case  of  Jennings  v.  Carson  (4  Cranch,  2),  it 
is  now  well  settled  that,  by  an  appeal  from  Hie  sen- 
tence of  a  district  court  to  the  circuit  court  in  a  suit 
in  rentj  the  property  (or,  if  it  has  been  sold,  the  pro- 
ceeds of  it),  follows  the  cause  into  the  circuit  court. 
After  appeal,  therefore,  the  district  court  can  no 
longer  order  a  sale,  but  such  order  must  emanate 
from  tile  circuit  court  I 

But  if  a  further  appeal  be  had  to  the  supreme 

aurt,  the  property,  or  its  proceeds  will  still  continue 
'the  circuit  court,  because  the  supreme  court,  in 
such  cases,  does  not  execute  its  own  judgment,  bat 
sends  a  special  mandate  to  the  circuit  court  to  award 
execution  thereon.  The  Collector,  5  Wheat,  194;  The 
Grotms,  1  Gallis.,  603. 

section  vn. 

OF  THE  CLAIM  A35rt>  DBFBNSS,  AtfD  THE  90MB  SOB  COSTS* 

1.  Of  the  Claim. 

In  proceeding  to  the  consideration  of  the  several 
matters  falling  under  this  head,  it  will  be  useful  for 
the  reader  to  keep  steadily  in  view  the  nature  and 
objects  of  the  proceeding  of  which  we  are  treating. 
It  is  strictly  a  prosecution  against  a  thing,  which  has 
been  seized  as  forfeited  to  the  United  States  on 
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account  of  some  imputed  illegal  act  in  regard  to  it.  CHAP-*- 
No  inquiry  is  instituted  on  the  part  of  the  govern- 
paent  concerning  the  ownership  of  the  property,  and 
no  person  is  called  upon  ooercively  to  answer  for  the 
supposed  offense;  and  if  no  one  chooses  voluntarily 
to  interpose,  the  judgment  which  follows  acts  directly 
on  the  thing  only. 

But  in  accordance  with  obvious  principles  of  jus- 
tice, the  law,  as  we  have  seen,  nevertheless  requires 
that  public  notice  should  be  given  of  the  prosecution, 
to  the  end  that  the  owner,  whoever  he  is,  may  be 
apprised  of  the  peril  in  which  his  property  has  been 
placed,  and  have  an  opportunity  of  contesting  the 
truth  of  the  charge  against  it* 

It  is  obvious  then  that  the  claimant  is  an  actor, 
and  that  he  is  entitled  to  come  before  the  court  in 
that  character,  only  in  virtue  of  his  proprietary  inte- 
rest in  the  thing  in  controversy.  He  is  therefore 
required  to  establish  his  right  to  that  character,  as  a 
preliminary  to  his  admission  as  a  party,  ad  litem, 
capable  of  sustaining  the  litigation.  The  United 
States  v.  Four  hundred  and  twenty-two  Casks  of 
Wins,  1  Peters,  647. 

What  interest  in  the  res  is  svffiaimt]  It  is  not  nec- 
essary that  the  title  of  the  claimant  should  be  abso- 
lute or  exclusive*  It  is  sufficient  that  he  has  some 
definite  interest,  known  and  recognized  in  law.  Thus 
a  pawnee  or  mortgagee  of  the  property,  or  one  hav- 
ing any  specific  lien  upon  it,  would  be  entitled  to 
appear  as  a  claimant.  The  claim  should,  however, 
be  co-extensive  only  with  the  interest  of  the  claim- 
ant. It  is  irregular,  therefore,  for  the  owner  or  own- 
ers of  a  part  of  the  property  to  interpose  a  general 
claim  to  the  whole  of  it  Stratum  v.  Jarvis  and 
Brown,  8  Peters,  4.  The  master  of  a  vessel  may 
appear  as  claimant  in  behalf  of  the  owners  of  the 
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PAHT3»  vessel  or  cargo,  at  a  place  remote  from  that  of 

residence,  but  not  in  or  near  the  place  where  they 
reside.  Spear,  claimant,  &c,  v.  Place,  11  Howard,  522. 
By  whom  the  claim  is  to  be  made.']  When  the  cir- 
cumstances of  the  case  admit  of  it,  the  claim  should 
be  preferred  by  the  owner  in  person.  The  Adelaide,  9 
Oranch,  214;  The  Satty,  1  Gallis.,  401.  When  the 
principal  is  without  the  country,  or  resides  at  a  great 
distance  from  the  court,  the  claim  may  be  made 
through  the  intervention  of  an  agent.  Id.  Such  are 
the  rules  laid  down  by  the  court  in  the  cases  here 
referred  to,  and  there  can  be  no  doubt  of  the  solidity 
of  the  grounds  on  which  they  rest.  But  in  truth,  in 
both  of  them  as  well  as  in  other  reported  cases,  a 
claim  by  an  agent  was  received  and  treated  as  regu- 
lar, although  the  claimant  resided  at  no  remote  dis- 
tance from  the  court.  The  master  of  a  vessel,  which, 
or  the  cargo  of  which  has  been  seized,  may  claim  in 
behalf  of  absent  o,wners,  though  he  has  no  personal 
interest  in  the  property.  And  a  consul,  duly  recog- 
nized as  such  by  our  government,  has  a  right  in  vir- 
tue of  his  official  character,  to  interpose  a  claim  in 
behalf  of  the  absent  citizens  or  subjects  of  the 
country  whose  commercial  interests  he  represents. 
But  without  specific  authority  for  that  purpose,  he 
will  not  be  permitted  to  receive  actual  restitution 
of  the  property  in  case  of  its  acquittal,  but  it  will  be 
retained  to  be  delivered  over  to  the  owner  when  he 
applies  for  it.  The  Bello  Corrunes,  6  Wheat.,  152 ; 
The  London  Packet,  1  Mason,  14;  the  Antelope,  10 
Wheat.,  66. 

How  put  in.]  The  first  step  to  be  taken  by  the 
owner  of  property  seized,  when  he  intends  to  contest 
the  forfeiture,  is  to  engage  the  services  of  a  practi- 
tioner of  the  court  in  which  the  prosecution  is  pend- 
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ing,  who  will  at  once  apply  to  the  clerk  of  the  court  chap.  3, 
for  a  copy  of  the  libel  or  information.1 

It  is  not  usual  to  file  the  claim  before  the  return 
day  of  the  process*  This  is  the  time  for  preferring  it 
which  seems  to  be  contemplated  by  the  89th  section 
of  the  collection  act  of  1799 ;  and  as  it  is  liable  to 
preliminary  objections,  and  the  court  may  be  called 
on  to  decide  whether  it  is  to  be  received,  a  good  rea- 
son exists  for  deferring  it  till  this  time,  admitting 
that  it  could  regularly  be  made  before.  There  is, 
however,  a  rule  in  the  district  court  for  the  southern 
district  of  New  York,  expressly  permitting  a  claim 
to  be  filed  at  any  time  after  the  service  of  the  pro- 
cess ;  and,  in  the  northern  district,  it  is  sometimes 
done  in  vacation  before  the  return  of  the  process  by 
arrangement  with  the  district  attorney.  The  rule  of 
the  court  of  the  southern  district  is  doubtless  designed 
for  the  beneficial  purpose  of  enabling  the  claimant  to 
obtain  an  earlier  decision  upon  his  rights,  by  placing 
the  cause  in  a  situation  to  be  heard  and  determined 
at  the  next  term  after  the  seizure.  Still,  however,  it 
would  remain  optional  with  the  district  attorney  to 
bring  the  cause  to  trial  at  that  term  or  not;  and  if,  in 
any  case,  he  should  be  willing  to  do  so,  an  arrange- 
ment for  this  purpose  might  be  made  with  him  out  of 
court,  at  the  instance  of  the  proctor  or  attorney  for 
the  claimant. 

The  claim,  in  itself,  is  nothing  more  than  a  direct 
assertion,  verified  by  oath,  of  the  proprietary  interest 
of  the  claimant  in  the  property  under  prosecution. 
The  oath,  when  made  by  the  claimant  in  person, 
ought  to  be  direct  and  positive :  when  made  by  an- 

1  At  this  stage  of  the  proceeding  the  right  ^accrues,  as  we  have  seen,  to 
apply  for  a  delivery  of  the  property  on  bond ;  and  it  is  a  question  for  the 
decision  of  the  claimant,  under  the  advice  of  his  proctor  or  attorney, 
whether  he  will  exercise  this  right,  and  if  so,  at  what  time. 
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paet3.  other  acting  in  his  behalf,  it  must  at  least  affirm  the 
belief  of  such  agent  in  the  verity  of  the  claim.  Ths 
United  States  v.  Four  hundred  and  twenty-four  Casks 
of  Wme,  1  Peters,  547. 

Objections  to  the  claim.']  If  the  interest  in  the  res  set 
up  by  the  claimant  be  insufficient  to  entitle  him  to 
assume  that  character;  or  if  he  refuse  or  omit  to 
make  the  required  affidavit  in  support  of  his  claim, 
it  is  subject  to  preliminary  objection  and  will  be  re- 
jected on  these  grounds-  The  United  States  v.  Four 
hundred  wnd  twenty-two  Casks  of  Wine,  1  Peters,  547. 
So  "  if  the  claim  be  made  through  the  intervention 
of  an  agent,  if  there  is  ground  for  suspicion,  he  may 
be  required  to  produce  and  prove  his  authority,  before  • 
he  can  be  admitted  to  put  in  the  claim.  If  this  is  not 
done  it  furnishes  matter  of  exception,  and  may  be 
insisted  upon  by  the  adverse  party,  for  the  dismissal 
of  the  claim "  Id.  Objections  of  this  nature  may 
properly  be  made  orally  at  the  time  of  the  presenta- 
tion of  the  claim.  "If  the  claim  be  admitted  upon 
this  preliminary  proof,  it  is  still  open  to  contestation, 
and,  by  a  suitable  exceptive  allegation  in  the  admi- 
ralty, or,  by  a  correspondent  plea  in  the  nature  of  a 
plea  in  abatement  to  the  person  of  the  claimant,  in 
the  exchequer,  the  facts  of  proprietary  interest,  suf- 
ficient to  support  the  claim,  may  be  put  in  contesta- 
tion, and  formally  decided.  It  is  in  this  stage  of  the 
proceedings,  and  in  this  only,  that  the  question  of  the 
claimant's  right  is  generally  open  for  discussion.  If 
the  claim  as  admitted  without  objection,  and  allega- 
tions or  pleadings  to  the  merits  are  subsequently  pot 
in,  it  is  a  waiver  of  the  preliminary  inquiry,  and  an 
admission  that  the  party  is  rightly  in  court,  and  ca- 
pable of  contesting  the  merits.  If,  indeed,  it  should 
afterwards  appear,  upon  the  trial,  even  after  the 
merits  have  been  disposed  of  in  favor  of  the  claimant 
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that  the  claimant  had  in  reality,  no  title  to  the  pro^  chap.?. 
perty ;  but  that  the  same  was  the  property  of  a  third 
person,  who  was  not  represented  by  the  claimant,  or 
had  an  adverse  interest,  or  whose  rights  had  been 
defrauded,  it  might  still  be  the  duty  of  the  court  to 
retain  the  property  in  its  own  custody,  until  the  true 
owner  might  have  an  opportunity  to  interpose  a  claim, 
and  receive  it  from  the  court.  But  such  cases  can 
rarely  occur ;  and  are  applications  to  the  discretion 
of  the  court,  for  the  furtherance  of  justice."  Id.  The 
above  quotations  are  the  language  (obviously  well 
considered),  of  Mr.  Justice  Story.  His  professed 
object  was  to  state  with  clearness  and  precision  what 
he  conceived  to  be  the  just  rules  of  practice  touching 
the  points  embraced  by  his  remark. 

m 

2.  Of  the  defense. 

In  connection  with  the  claim,  usually,  the  claimant 
interposes  a  response  of  some  sort  to  the  libel  or 
information.  This  response  is  frequently  united  con- 
tinuously with  the  claim ;  though  it  would  undoubt- 
edly be  more  formal  and  congruous  to  keep  the  claim 
and  answer  separate ;  the  object  of  the  claim  being 
to  set  up  a  right  to  defend  the  suit,  and  to  offer  an 
answer  to  the  libel  or  information ;  and  that  of  the 
answer  being  to  set  forth  the  grounds  of  defense, 
after  the  claim  has  been  admitted. 

Denial.  General  issue.']  It  is  very  rare  in  the  de- 
scription of  actions  of  which  we  are  treating,  and 
especially  in  that  class  of  them  (by  far  the  most 
numerous),  which  arises  under  the  revenue  laws,  that 
any  other  defense  than  that  of  a  direct  denial  of  the 
charges  of  illegal  conduct  set  forth  in  the  libel  or 
information  is  interposed;  the  only  question  in  gen- 
eral being  whether  the  illegal  acts  charged  have  in 
fact  been  committed.    In  all  such  cases  the  only 

69 
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pabts.  appropriate  answer  or  plea  is  one  which  is  equivalent 
to  the  general  issue  in  personal  actions.  When  the 
libel  or  information  alleges  several  distinct  offenses 
or  causes  of  forfeiture,  the  usual  practice  is  to  traverse 
each  one  of  them.  But  by  a  rule  of  the  district  court 
of  the  southern  district  of  New  York,  it  is  provided 
that  instead  of  a  traverse  of  each  separate  cause  of 
forfeiture,  the  claimant  may  plead  as  a  general  issue 
"  that  the  several  goods  in  the  information  mentioned 
did  not,  nor  did  any  part  thereof,  become  forfeited  in 
manner  and  form  as  in  the  information  in  that  behalf 
alleged."  This  form  is  recommended  by  its  simi- 
larity to  the  forms  of  pleading  used  in  personal 
actions,  its  directness  and  brevity.  Its  effect  in 
nearly  every  instance,  would  be  to  put  in  issue  the 
substantial  merits  of  the  case.  It  is  equally  adapted 
to  actions  on  the  admiralty  and  on  the  exchequer  side 
of  the  court ;  and  judging  from  the  decisions  in  the 
American  courts  relative  to  the  practice  in  cases  of 
municipal  seizure,  I  perceive  no  reason  to  doubt  that 
it  would  be  held  admissible  and  sufficient  in  all  the 
districts. 

In  a  suit  on  the  admiralty  side  of  the  court  there 
ought  strictly  to  be  a  replication  in  all  cases,  though 
in  practice  it  is  often  omitted  when  the  answer  con- 
sists of  a  simple  denial  of  the  libel  of  information 
in  the  form,  or  to  the  import  above  mentioned;  and 
in  such  cases  the  replication  consists  only  of  a  de- 
nial in  general  terms  of  the  sufficiency  and  taith  of 
the  answer,  and  an  assertion  of  the  sufficiency  and 
truth  of  the  libel  of  information.  See  Appendix, 
41  Practical  Forms."  When  the  proceeding  is  on  the 
exchequer  side  of  the  court,  the  plea  in  the  above 
mentioned  form,  or  other  form  of  the  like  import, 
ought  to  conclude  to  the  country;  and  in  that  case 
the  issue  is  completed  by  adding  the  similiter. 
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Demwrrer.']  The  libel  or  information  is  always  chap^. 
founded  on  some  statute,  and  we  have  seen  that  it  is 
in  general  sufficient  to  state  the  offense  in  the  words 
of  the  statute;  provided,  however,  the  charge  be  so 
framed,  that  if  true,  the  offense  must  necessarily 
have  been  committed.  We  have  seen,  also,  that  if 
the  offense  is  insufficiently  described,  in  a  case  on 
the  admiralty  side  of  the  court,  no  decree  of  con- 
demnation will  be  made,  though  the  evidence  is 
sufficient  to  show  that  a  forfeiture  has  in  fact  been 
incurred ;  and  upon  the  same  principle,  the  court,  in 
a  proper  case,  would  doubtless  at  the  instance  of  the 
claimant  withhold  a  judgment  of  condemnation  after 
verdict,  in  a  case  on  the  exchequer  side  of  the  court. 
But  the  claimant  may  also,  if  he  thinks  proper,  insist 
on  such  insufficiency  by  demurrer.  Unless,  however, 
the  defect  is  such  as  really  to  leave  him  in  doubt  as 
to  the  ground  on  which  the  forfeiture  is  claimed ;  or 
one  which  cannot  be  supplied  consistently  with  the 
facts  likely  to  be  proved ;  the  great  liberality  exer- 
cised by  the  courts  in  allowing  amendments,  leaves 
the  claimant  in  general,  little  chance  of  being  a 
gainer  in  the  end  by  objecting  at  all. 

Want  of  jurisdiction.]  It  is,  as  already  explained, 
essential  to  the  jurisdiction  of  the  court  that  there 
should  be  a  valid  subsisting  seizure  at  the  time  of 
the  institution  of  the  suit,  and  also  that  it  should 
have  been  made  either  within  the  judicial  district 
where  the  action  is  pending,  or  on  the  high  seas  and 
without  the  limits  of  any  judicial  district  In  a  case, 
therefore,  in  which  either  no  effective  seizure  had  in 
fact  been  made,  or  in  which  after  having  been  made, 
it  had  been  abandoned;  or  where  the  seizure  was 
made  in  a  different  district,  it  is  in  the  power  of  the 
claimant  to  defeat  the  action  on  the  ground  of  a  want 
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fast*,  of  jurisdiction  in  the  court  to  hold  cognizance  of  it 
But  care  must  be  taken  that  the  objection  be  not 
waived.  The  libel  or  information  always  alleges  the 
seizure  to  have  been  made  within  the  district  or  on 
the  high  seas  for  the  purpose  of  making  it  appear 
that  the  case  is  within  the  jurisdiction  of  the  court; 
but  the  fact  or  the  place  of  seizure  is  not  put  in  issue 
by  a  general  denial  of  the  alleged  forfeiture.  A  claim- 
ant who  wishes  to  avail  himself  of  such  an  objection, 
must  therefore  put  in  an  answer  or  plea,  in  terms, 
denying  the  allegation  of  the  fact  or  the  place  of 
seizure.  The  Abby,  1  Mason,  360.  And  if  he  intends 
to  rely  on  a  subsequent  abandonment  of  the  seizure, 
he  ought,  doubtless,  to  set  up  affirmatively  the  fact  of 
such  abandonment,  because  a  seizure  having  once 
been  made  and  followed  up  by  a  prosecution,  the 
legal  presumption  would  unquestionably  be  that  it 
had  not  been  abandoned.  In  the  case  of  The  Abbyy 
above  cited,  Mr.  Justice  Story  also  placed  its  deci- 
sion upon  the  farther  ground,  that  a  plea  to  the  merits 
was  an  admission  of  the  jurisdiction  of  the  court; 
and  he  was  also  of  opinion  that  applying  for  and  re- 
ceiving the  property  on  bond,  was  such  an  acknow- 
ledgment of  jurisdiction  as  the  claimant  was  not  at 
liberty  to  controvert.  As  a  delivery  on  bond  may 
now  by  a  late  statute  be  made  out  of  court,  before 
the  return  of  the  monition,  it  may  be  important 
therefore,  for  the  claimant  to  consider  whether  a  de- 
livery might  not  have  the  effect  to  deprive  him  of 
his  right  to  contest  the  jurisdiction  of  the  court. 

Matter  of  justification  or  excuse.]  Most  of  the  for- 
feitures denounced  by  our  laws  are  imposed  for 
omitting  to  do  some  act  enjoined  by  law.  Vigorous 
and  peremptory  as  they  are,  no  forfeiture,  as  we  have 
seen,  can  be  incurred  under  them  by  unavoidable  omis- 
sions; nor  by  illegal  acts  committed  without  the  con- 
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sent  or  connivance  of  the  owner,  or  of  some  person  chap.  3. 
employed  or  trusted  by  him. 

But  as-  the  proof  required  of  the  public  prosecutor 
in  the  first  instance  is*  slight,  cases  of  this  nature  may 
well  arise,  in  which  he  might  be  able  to  make  out  a 
prima  facie  case  of  forfeiture,  by  proving  just  enough 
for  this  purpose,  and  omitting  to  give  evidence  of 
the  exculpatory  circumstances.  In  such  cases  it 
would  be  advisable  for  the  claimant,  in  order  to  pre- 
clude all  doubt  of  his  right  to  prove  his  justification, 
to  set  it  up  by  way  of  defense,  affirmatively,  in  his 
answer  or  plea. 

Statute  of  UniiUUi&ns.]1  The  rule  in  England  ap- 
pears to  be  that  the  limitations  of  a  penal  suit  need 
not  be  pleaded,  but  may  be  given  in  evidence  under 
the  general  issue.  Butter's  Nisi  Prius,  195 ;  Espinuse 
on  Penal  Statutes,  78.  And  so  Mr.  Justice  Story 
understood  the  law  to  be  in  the  case  of  Parsons  v. 
Hunter,  2  Sumner,  419,  426.  Under  these  authorities 
this  rule  was  applied  in  a  late  ease  of  seizure  on  the 
admiralty  side  of  the  court  (The  United  States  v.  The 
Black  Hawk),  in  the  district  court  for  the  northern 
district  of  New  York. 

8.  Of  the  bond  for  costs* 

By  the  89th  section  of  the  collection  act,  before 
the  owner  of  property  seized  in  virtue  of  that  act,  is 
entitled  to  contest  the  forfeiture,  he  is  required,  as  we 
have  seen,  to  "  give  bond  to  defend  the  proseqption, 
and  respond  the  costs  in  case  he  shall  not  support  his 
claim."  Under  this  provision  it  is  understood  to 
have  been  the  practice  of  the  courts  of  the  United 
States  to  exact  from  the  claimant  a  bond,  with  one 
or  more  sureties,  as  the  condition  on  which  he  is 

1  See  the  commencement  of  thla 
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PABT3.  allowed  to  contest  the  alleged  forfeiture  of  his  pro- 
perty.   This  may  not  have  been  the  case  in  all  the 
districts,  though  I  am  not  aware  of  any  exception. 
But  the  act  being  silent  as  to  sureties,  I  cannot  but 
think  it  at  least  doubtful,  whether  this  practice  is  in 
accordance  with  the  actual  intention  of  the  legisla- 
ture.   There  are  certainly  strong  reasons  why  no 
security  for  costs  beyond  the  individual  bond  of  the 
claimant  should  be  required.    The  proceeding  on  the 
part  of  the  United  States  is  highly  rigorous.    The 
citizen  is  forcibly  dispossessed  of  his  property  by  a 
subordinate  ministerial  officer  of  the  government, 
himself  entitled  to  share  in  the  forfeiture  if  condem- 
nation shall  follow,  and,  however  groundless  the 
seizure  may  in  fact  have  been,  if  only  a  plausible 
pretext  for  making  it  can  be  shown,  it  is  condemned 
of  course,  unless  the  owner  can  establish  his  inno- 
cence by  proof  on  his  part;  and  even  when  he  does 
so,  he  is  without  redress  for  all  the  loss,  inconve- 
nience and  expense  to  which  he  has  been  subjected 
by  the  seizure  and  prosecution.    In  all  this  there 
may  be  nothing  to  complain  of.    But  to  deprive  the 
owner  of  the  right  of  being  heard  in  his  defense,  and 
peremptorily  to  subject  his  property  to  confiscation 
without  any  inquiry  into  the  validity  of  the  grounds 
of  seizure,  unless  he  can  furnish  security  for  the  pay- 
ment of  costs  in  the  event  of  his  failure  to  mamtgitn 
his  claim,  seems  to  be  discordant  with  the  spirit  of 
our  ciyil  institutions.    The  law  lends  its  sanction  to 
nothing  analogous  to  this  in  controversies  between 
private  suitors,  and  the  genius  of  our  government  is 
hostile  to  the  exercise  of  prerogative  rights.    To  be 
permitted  to  contest  a  charge  of  guilt  and  the  reality 
of  an  alleged  forfeiture,  ought  not  to  be  regarded  as 
a  privilege  but  as  a  right,  and  it  is  not  easy  to  dis- 
cern the  justice  of  annexing  to  its  exercise  an  oner- 
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oils  and  sometimes  impossible  condition.  When  no  CHAP-3- 
claimant  appears,  the  forfeiture  is  treated  as  a  mere 
lien  on  the  thing,  and  the  costs  are  paid  out  of  its 
proceeds.  The  interposition  of  a  claim  no  otherwise 
alters  the  case  than  by  augmenting,  in  some  degree, 
the  expenses  of  the  prosecution,  and  to  compel  the 
owner  on  this  ground  to  bring  in  a  third  person  as 
surety,  who,  aside  from  the  promptings  of  his  love  of 
justice,  or  his  benevolence,  has  no  concern  in  the 
matter,  appears  to  me,  I  confess,  to  savor  of  rapacity 
and  oppression.  Unless,  therefore,  congress,  in  as- 
suming; as  it  has  done,  to  regulate  this  part  of  the 
proceedings  in  cases  of  seizure,  have  unequivocally 
required  the  courts  to  exact  the  security  in  question, 
it  ought  not  to  be  required.  But  the  omission  of  any 
such  requirement  in  terms,  is  not  the  only  evidence 
furnished  by  the  act  of  the  absence  of  any  such 
intention. 

The  89th  section  after  requiring  the  claimant  to 
"  give  bond  "  to  respond  the  costs,  &c,  immediately 
proceeds  to  prescribe  the  conditions  on  which  pro- 
perty seized  shall  be  delivered  to  the  claimant,  pen- 
dente lite;  and,  as  we  have  seen,  one  of  these  condi- 
tions is,  that  he  "  shall,  with  one  or  more  sureties,  to 
be  approved  of  by  the  court,  execute  a  bond,"  &c 
The  act  of  1799,  containing  these  provisions,  was  a 
substitute  for  the  collection  act  of  1790,  the  67th 
section  of  which  contains  substantially  the  same 
provisions,  and  makes  precisely  the  same  distinction 
between  the  bond  for  costs  and  that  for  the  appraised 
value.  The  propriety  and  necessity  of  requiring  sure- 
ties in  the  latter  case  must  be  obvious  to  every  one. 
There  is,  therefore,  no  want  of  sufficient  reasons  for 
this  distinction,  and  the  presumption  is  strong  that  it 
was  intentional.  There  are  also  a  multitude  of  other 
instances  in  which  laws  relating  to  judicial  and  other 
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parts,  proceedings,  expressly  require  bonds  with  sureties  to 
be  given,  insomuch  that  it  may  safely  be  affirmed  to 
be  the  uniform  practice  of  congress,  whenever  it  is 
intended  to  exact  sureties,  to  declare  such  intention 
in  terms. 

The  bond  is  usually  offered  and  filed  simultaneous- 
ly with  the  claim,  and  it  has  been  usual  in  the  New 
York  districts  to  require  it  to  be  in  the  penalty  of  two 
hundred  and  fifty  dollars. 1 

'The  following  supplemental  judgment  pronounced  by  Mr.  Jostle* 
Btobt  in  the  case  of  the  schooner  Sally  and  cargo,  which  had  been  cap- 
tared  during  the  last  war  by  an  American  privateer  for  an  alleged  trading 
with  the  enemy,  and  condemned  as  lawful  prize,  cannot  mil  to  be  ac- 
ceptable to  the  reader. 

"  The  principal  questions  on  the  merits  having  now  been  disposed  of, 
an  application  has  been  made  to  the  court  respecting  the  taxation  of 
costs  and  expenses  against  the  claimants.    The  bill  presented  to  the 
court  is  as  follows,  vis. : 
Attorney's  Fee, $25  00 

Depositions. 
F.  Slooumb, 6  00 

[Here  follow  the  names  of  four  other  witnesses.] 

Survey  and  Appraisement. 

Surveyor's    fees, $24  00 

Marshal's       do 9  60 

Clerk's  do  * 4  00 

Marshal's  fees  and  charges, 75  94 

Clerk's  fees,  entry,  filing,  recording,  &o.f  • »• 25  00 

Circuit  Court,  May,  1813. 

Copies, . . % 35  00 

Attorney's  fee, 25  00 

Filling,  recording,  &e ...........  35  00 

John  Rice's  bill, 82  €7 

•360  11 

The  items  objected  to  by  the  claimants  are :  1.  The  Clerk's  fees  for 
recording  the  proceedings,  and  for  the  copy  thereof  transmitted  to  this 
oourt.  2.  The  marshal  and  clerk's  fees  on  the  sale  under  a  perishable 
monition.    And  8.  Mr.  Rice's  bill  for  dockage  and  custody. 

It  is  the  unquestionable  rule  of  the  oourt,  that  the  olaimanta  shall  not 
be  liable  for  expenses,  whioh  would  have  been  incurred  independently 
of  the  interposition  of  their  olaim ;  but  for  all  charges  and 
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SECTION  Vm.  chap.  3. 

EVIDENCE. 

The  usual  mode  of  taking  proofs  in  the  British 
courts  of  admiralty  is  by  deposition  on  interrogatories 
before  a  standing  examiner,  or  a  commissioner  under 

which  grow  oat  of  their  claim,  they  mast  be  held  responsible.  On  this 
ground  the  commissioners'  fees  for  the  depositions  taken  under  the 
standing  interrogatories,  though  not  objected  to,  must  be  deducted ;  but 
the  expenses  of  the  depositions  of  Slooumb  and  others,  whioh  were  ad- 
missible on  the  order  for  further  proof,  are  properly  ohargeable.  The 
surrey  and  appraisement,  having  been  made  at  the  instance  of  the  claim- 
ants, fall  under  the  same  consideration. 

.  The  objeotion  to  the  clerk's  fees  for  reoording,  Ac.,  rests  upon  the 
ground  that  he  is  not  obliged  to  record  all  the  proceedings  in  the  circuit 
court;  and,  at  all  events,  is  not  obliged  to  record  the  evidence.  But 
however  true  the  latter  position  may  be  under  our  practioe,  as  to  oases 
on  the  instance  side  of  the  admiralty  (on  whioh  I  give  no  opinion),  I  am 
well  satisfied  that  the  clerk  is  bound  to  record  the  whole  proceedings  in 
this  ooort  in  prize  oauses,  as  the  evidence  is  always  in  writing,  and  in- 
separable from  the  allegations  of  the  parties.       •       •       •       #     • 

As  to  the  fees  of  the  clerk  for  a  copy  of  the  proceedings,  it  is  a  mere 
question  of  fact  whether  the  sum  claimed  by  the  clerk  is  to  be  allowed 
or  not.  The  Statute  of  1st  March,  1793,  oh.  20,  has  prescribed  the  fees 
of  the  olerk  for  services  of  this  nature,  and  the  court  is  bound  to  apply 
the  regulations.  It  will  be  easy  for  the  oounsel  to  ascertain  the  amount 
which  will  become  thus  due  to  the  olerk,  and  that  sum  and  no  more 
must  be  allowed. 

As  to  the  marshal's  and  clerk's  fees  on  the  sales  of  the  cargo  by  order 
of  the  ooort,  I  think,  that,  in  general,  it  must  be  considered  a  charge  on 
the  property  itself.  It  is  a  proceeding  adopted  for  the  benefit  of  all 
parties,  and  unless  In  very  special  oases  should  be  paid  by  the  party,  to 
whom  the  property  is  ultimately  awarded.  Nothing  has  been  presented 
to  the  ooort  to  distinguish  the  present  case  from  the  general  rule. 

As  to  the  dockage  of  the  schooner,  I  think  it  must  be  allowed  against 
the  claimants,  from  the  time  of  the  interposition  of  their  claim  to  the 
time  of  the  delivery  on  bail.  This  expense  was  necessarily  incurred  for 
the  preservation  of  the  vessel,  during  the  litigation  of  their  olaim ;  and 
they  have  not,  in  my  Judgment,  entitled  themselves  to  be  relieved  from 
the  harden.  Cases  may  occur  in  whioh  it  would  be  highly  proper  to 
make  this  charge  on  the  property. 

.  With  respect  to  the  oharge  of  Mr.  Rice  for  custody,  the  allowance  of  it 
depends  altogether  upon  the  (acts.  If  a  person  was  in  fact  employed  to 
take  care  of  the  schooner  during  the  whole  time,  a  proper  compensation 

TO 
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pacts.  a  dedimus  potestatem ;  but  by  the  judiciary  act  it  is  pro- 
vided that  "  the  mode  of  proof  by  oral  testimony,  and 
the  examination  of  witnesses  in  open  court,  shall  be 
the  same  in  all  the  courts  of  the  United  States,  as 
well  in  the  trial  of  causes  in  equity  and  of  admiralty 
jurisdiction,  as  of  actions  at  common  law  " 1  Having 
already,  in  a  preceding  chapter,  treated  of  the  sub- 
ject of  evidence,  and  what  is  there  stated  being  in 
general  applicable  to  the  description  of  actions  now 
under  consideration,  little  remains  requiring  notice  in 
this  place.  In  cases  of  seizure,  whether  prosecuted 
on  the  admiralty  or  exchequer  side  of  the  court,  wit- 
nesses are  summoned  by  the  like  process  and  are 
subject  to  the  same  penalties  for  non-attendance ;  the 
same  description  of  documentary  evidence  are  admis- 
sible, and  the  production  of  books  and  other  writings 
may  be  required,  under  the  like  conditions,  and  with 
the  like  effect ;  depositions  de  lene  esse,  or  under  a 
commission,  or  in  perpetuam  rei  testimonial  may  be 
taken  and  used  in  like  manner,  as  in  ordinary  actions 
at  law. 

The  section  of  the  judiciary  act  above  referred  to 
which  authorizes  and  regulates  the  taking  of  deposi- 
tions de  lene  me,  contains  also  the  following  pro- 
vision, applicable  especially  to  this  description  of 
suits,  viz. :  that  "in  causes  of  admiralty  and  maritime 

for  his  services  ought  to  be  allowed.  If  no  person  was  employed ,  I  should 
not,  as  at  present  advised,  incline  to  grant  a  compensation  for  ideal  cus- 
tody. There  should  be  an  actual  superintendence  over  the  property,  to 
entitle  the  party  to  a  beneficial  recompense,  and  even  in  oases  of  actual 
custody,  if  there  be  gross  negligence  or  fraud,  I  should  have  no  difficulty 
in  refusing  the  party  any  compensation.  Let  the  captors  show  by  aflU 
davit  whether  there  has  been  any  actual  custody,  and  what  would  be  * 
reasonable  compensation.  If  actual  custody,  with  competent  dill* 
genoe,  be  shown,  I  shall  allow  the  item  against  the  claimants,  as  this  la 
not  a  case  entitling  them  to  a  very  favorable  consideration  in  this  oourt." 
1  Act  of  24  Sept.,  1789,  ch.  20,  §  30 : 1  Stat  at  Large,  p.  78. 
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jurisdiction,  or  other  causes  of  seizure,  when  a  libel  CHAP;8- 
shall  be  filed,  in  which  an  adverse  party  is  not  named, 
and  depositions  of  persons  circumstanced  as  aforesaid 
shall  be  taken  before  a  claim  be  put  in,  the  like  noti- 
fication as  aforesaid  shall  be  given  to  the  person 
having  the  agency  or  possession  of  the  property 
libeled,  at  the  time  of  the  capture  or  seizure  of  the 
same,  if  known  to  the  libelant." 

The  language  of  this  provision  implies  that  depo- 
sitions may  be  taken  in  behalf  of  the  government,  in 
these  cases,  before  the  cause  is  at  issue.  Indeed, 
according  to  the  terms  in  which  the  right  to  take 
such  depositions  is  conferred,  authorizing  them  to  be 
taken  "in  any  civil  cause  depending  in  any  court  of 
the  United  States,"  it  seems  to  have  been  intended 
generally  to  give  to  each  party  the  right  of  taking 
them  immediately  upon  the  institution  of  the  suit. 
But  inasmuch  as  there  is  no  personal  party  defendant 
in  suite  in  rem  until  after  the  claimant  has  appeared 
and  been  admitted  in  that  character,  it  is  presumed 
that  this  right  cannot  be  exercised  by  the  owner  of 
property  seized  until  after  the  actual  interposition  of 
his  claim. 

There  is  another  mode  of  obtaining  the  testimony 
of  witnesses  resident  in  a  foreign  country,  which  is 
peculiar  to  admiralty  courts;  and  that  is  by  invoking 
the  instrumentality,  for  this  purpose,  of  the  admiralty 
courts  of  the  country  within  whose  jurisdiction  the 
witnesses  are.  This  method  is  resorted  to  when  it  is 
foreseen  or  apprehended  that  an  attempt  to  have 
the  desired  evidence  taken  under  a  commission  will 
be  rendered  abortive  by  the  jealous  interference  of 
the  authorities  of  such  foreign  country.  The  request 
to  the  foreign  court  is  made  by  what  is  denominated 
letters  rogatory.  This  mode  of  obtaining  proofs  in 
admiralty  cases  is  said  to  be  recognized  by  all  nations 
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parts,  where  courts  of  admiralty  are  established;  and  as  all 
are  interested  in  maintaining  it,  great  reliance  may 
be  placed  upon  its  certainty  and  efficiency.  Inter- 
rogatories accompany  the  letters  rogatory.  The  de- 
positions when  taken  are  recorded  in  the  registry  of 
the  foreign  court,  and  authenticated  copies  of  them 
are  transmitted  to  the  court  whence  the  letters  roga- 
tory emanated;  and  these,  according  to  the  estab- 
lished usage  of  courts  of  admiralty,  are  admissible  as 
evidence.1 

With  a  view,  it  may  be  supposed,  of  securing  evi- 
dence of  frauds  on  the  revenue,  it  is  enjoined  by  law 
on  the  district  j  udge  of  any  district,  whenever  it  shall 
be  made  satisfactorily  to  appear,  by  affidavit,  that  any 
such  fraud  has  been  committed  or  attempted,  forth- 
with to  issue  his  warrant,  directed  to  the  collector  of 
the  port  where  the  merchandise  in  question  has  been 
entered,  directing  him  or  his  duly  appointed  agents 
or  assistants,  to  enter  any  place  or  premises  where 
invoices,  books  or  papers  relating  to  such  merchan- 
dise or  fraud  are  deposited,  and  to  take  and  carry  them 
away  for  the  use  of  the  United  States,  so  long  as  the 
retention  thereof  may  be  necessary,  subject  to  the 
control  and  direction  of  the  solicitor  of  the  treasury.* 

The  officers  of  the  customs  and  informers,  as  we 
have  seen,  are  declared  by  the  91st  section,  of  the 
collection  act  of  1799,  to  be  competent  witnesses  in 
cases  of  seizure— the  distributive  share  to  which  they 

lSee  Appendix,  "Practical  Forma."  When,  in  compliance  with 
letters  rogatory  addressed  by  a  oonrt  of  a  foreign  country  to  a  circuit 
oonrt  of  the  United  States,  a  commissioner  is  designated  to  take  the 
required  testimony,  such  commissioner  is  empowered  to  eompel  the 
witnesses  to  attend  and  testify.  Aet  of  March  2, 1856,  oh.  140 :  10  Stat. 
at  Large,  p.  690. 

9  Aet  of  Maroh  3, 1863,  oh,  76,  §  7. :  12  Stat.  At  Large,  p.  740.  Section 
8th  of  this  act  makes  it  a  misdemeanor  severely  punishable  by  fine  and 
Imprisonment,  to  conceal  or  destroy  any  such  papers  to  prevent  their  use 
aaeYidenoe, 
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would  otherwise  be  entitled  being  withheld  from  them,  CHAP ■*• 
when  they  are  sworn  as  such  witnesses. 

SECTION  IX. 

PBOCKEDING8   FROM   THE   HEARING    OB   TRIAL,   INCLUSIVE,  TO 

THE  TERMINATION  OF  THE  8T71T. 

1.  Of  the  hearing  or  trial. 

Little  is  required  to  be  said  in  this  place  in  addi- 
tion to  the  directions  already  given  under  the  cor- 
responding head  in  an  antecedent  part  of  this  treatise* 
When  the  proceeding  is  on  the  exchequer  or  common 
law  side  of  the  court,  the  trial  is  conducted  in  all 
respects  in  the  same  manner,  and  is  subject  to  the 
same  incidents  as  an  ordinary  personal  action. 

When  the  seizure  is  of  admiralty  jurisdiction,  the 
case  is  heard  and  the  questions  of  fact  as  well  as  of 
law  are  determined  by  the  court,  without  the  inter- 
vention of  a  jury,  as  in  cases  of  equity. 

The  revenue  laws  are  not,  in  a  strict  sense,  penal 
acts,  and  they  ought  to  be  so  construed  as  most 
effectually  to  accomplish  the  intention  of  the  legisla- 
ture in  passing  them,  instead  of  being  construed  with 
great  strictness  in  favor  of  the  defendant.  Taylor, 
Blackburn  &  Co.  v.  The  United  States,  3  Howard.  197* 

By  the  thirtieth  section  of  the  judiciary  act,  it  is 
provided,  that  "  in  the  trial  of  any  cause  of  admiralty 
or  maritime  jurisdiction  in  a  district  court,  the  decree 
in  which  may  be  appealed  from,  if  either  party  shall 
suggest  to  and  satisfy  the  court  that  probably  it  will 
not  be  in  his  power  to  produce  the  witnesses,  then 
testifying,  before  the  circuit  court,  should  an  appeal 
be  had,  and  shall  move  that  their  testimony  be  taken 
down  in  writing,  it  shall  be  done  by  the  clerk  of  th« 
court"1 

>Ch.  20:  1  Stat,  at  Large,  p.  73. 
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part  a.  2.  Of  the  decree  of  judgment  and  execution. 

When  the  proceeding  is  on  the  common  law  side 
of  the  court,  the  judgment  either  of  acquittal  or  con- 
demnation follows  the  verdict  of  course  as  in  other 
suits  at  law. 

When  the  case  is  of  admiralty  jurisdiction,  the 
decree  or  sentence  is  either  pronounced  immediately, 
or  time  is  taken  by  the  judge  for  deliberation,  and  if 
he  thinks  proper,  to  reduce  his  opinion  to  writing. 
The  sentence  must  however  be  entered  in  court ;  and 
as  several  months  intervene  between  the  stated  terms 
of  the  district  courts  (except  that  of  the  Southern 
District  of  New  York),  it  may  sometimes  be  the  duty 
of  the  judge,  when  the  decision  is  to  be  deferred,  to 
prolong  the  term  by  adjourning  the  court  to  some 
day  only  sufficiently  distant  to  afford  the  necessary 
time  for  advisement.  But  when  the  property  has 
been  delivered  on  bond,  no  very  serious  inconven- 
ience can  in  general  arise  from  postponing  the  entry 
of  the  decree  till  the  next  ensuing  term. 

When  the  judgment  or  decree  is  in  favor  of  the 
claimant,  it  is  the  duty  of  the  court  to  consider 
whether  there  was  reasonable  cause  for  seizure ;  and 
if  so,  to  certify  accordingly. 

It  will  be  remembered  that  in  all  suits  in  the  dis- 
trict court  involving  an  amount  exceeding  fifty  dol- 
lars, a  writ  of  error  or  appeal  lies  to  the  circuit  court ; 
and  that  on  judgments  subject  to  review  by  writ  of 
error,  no  execution  can  be  issued  until  after  the  ex- 
piration of  ten  days  from  the  rendition  of  the  judg- 
ment— that  period  being  allowed  to  the  patty  to 
deliberate  on  the  propriety  of  bringing  a  writ  of  error 
and  to  sue  out  the  same  in  proper  form. 

It  follows  therefore  that  upon  a  judgment  in  cases 
of  seizure  on  the  common  law  side  of  the  court,  when 
the  property  in  controversy  exceeds  fifty  dollars  in 
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value,  no  execution  can  issue  until  after  ten  days*  char  s. 
In  regard  to  appeals,  however,  there  is  no  such  legis- 
lative provision.  And  therefore,  in  cases  on  the 
admiralty  side  of  the  court,  unless  a  stay  of  execution 
is  provided  for  by  the  rules  of  the  court,  the  decree 
may  be  executed  without  delay. 

In  case  of  acquittal,  a  warrant  of  restitution  issues 
to  the  marshal,  commanding  him  to  restore  the  pro- 
perty to  the  claimant.1  Upon  a  sentence  of  judgment 
of  condemnation,  a  writ  of  venditioni  exponas  issues 
(unless  the  property  has  been  delivered  on  bond), 
commanding  the  marshal  to  sell  the  property  and 
pay  over  the  proceeds  in  pursuance  of  the  sentence.9 
If  the  costs  occasioned  by  the  interposition  of  the 
claim  are  not  paid  on  demand,  after  taxation,  an 
action  On  the  bond  for  costs  may  be  instituted  to 
enforce  their  payment. 

When  the  property  condemned  has  been  delivered 
on  bond,  the  fruits  of  the  decree  or  judgment  are,  as 
we  have  seen,  to  be  obtained  by  requiring  the  claim- 
ant to  pay  into  court  the  appraised  or  agreed  value 
of  the  property,  together  with  the  costs.  If  he  fail 
to  do  this  within  twenty  days,  a  judgment  will  be 
granted,  summarily,  on  the  bond  against  him  and 
his  sureties,  and  enforced  by  execution  in  the  usual 
form. 

Costs.]  An  act  of  Congress  passed  July  22,  1813, 
contains  the  following  salutary  provisions,  viz. : ' '  That 
whenever  proceedings  shall  be  had  on  several  libels 
against  any  vessel  and  cargo  which  might  legally  be 
joined  in  one  libel,  before  a  court  of  the  United 
States,  or  the  territories  thereof,  there  shall  not  be 
allowed  thereon  more  costs  than  on  one  libel,  unless 

1  Vide,  tupra,  as  to  the  power  of  the  court  to  award  damages  to  the 
claimant. 
*  VuUt  $upra}  and  Appendix,  "  Practical  forms." 
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PABT3.  special  cause  for  libeling  the  vessel  and  cargo  seve- 
rally shall  be  satisfactorily  shown  as  aforesaid  [viz.: 
on  motion  in  open  court]  And  in  proceedings  on 
several  libels  or  informations  against  any  cargo,  or 
parts  of  cargo  or  merchandise,  seized  as  forfeited  for 
the  same  cause,  there  shall  not  be  allowed  by  the 
court  more  costs  than  would  be  lawful  on  one  libel 
or  information,  whatever  may  be  the  number  of 
owners  or  consignees  therein  concerned:  but  allow- 
ance may  be  made  on  one  libel  or  information  for 
the  costs  incidental  to  several  claims ;  Provided,  That 
in  case  of  a  claim  of  any  vessel  or  other  property 
seized  on  behalf  of  the  United  States,  and  libeled  or 
informed  against  as  forfeited  under  any  of  the  laws 
thereof,  if  judgment  shall  pass  in  favor  of  the  claim- 
ant, he  shall  be  entitled  to  the  same  on  paying  only 
his  own  costs."  The  third  section  of  the  same  act 
contains  also  the  following  provision:  "And  if  any 
attorney,  proctor,  or  other  person  admitted  to  jnan- 
age  and  conduct  causes  in  a  court  of  the  United 
States,  or  the  territories  thereof,  shall  appear  to  have 
multiplied  the  proceedings  in  any  cause  before  the 
court,  so  as  to  increase  costs  unreasonably  and  vexa- 
tiously,  such  person  may  be  required,  by  order  of 
court,  to  satisfy  any  excess  of  costs  so  incurred."1 

This  is  a  remedial  statute,  and  it  very  clearly  re- 
veals the  nature  of  the  abuses  to  be  remedied  or 
prevented  by  that  part  of  the  second  section  which 
precedes  the  proviso,  and  by  the  third  section.  But 
the  precise  nature  of  the  mischief  at  which  the  pro- 
viso is  aimed,  is  not  so  obvious.  Its  design  doubtless 
was  to  secure  each  of  the  several  claimants  against 
being  held  responsible  for  the  costs  occasioned  by 
the  claims  interposed  by  the  other  claimants.  But 
the  language  of  it  seems  to  imply  that  the  property 

1  Ch.  14,  §  2:  2  Stat  at  Large,  p.  19. 
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of  a  claimant  who  has  been  successful  in  defending  it  chap.  3. 
from  condemnation,  might  in  some  cases  at  least, 
still  be  withheld  from  him  unless  he  pays  costs. 
Costs,  in  courts  of  admiralty,  are  said  to  be  purely 
discretionary;  and  I  have  met  with  one  reported  case 
of  seizure  in  our  courts  in  which  a  successful  claim- 
ant was  subjected  to  costs.  But  I  am  not  aware  that 
the  payment  of  costs  has  ever  been  exacted  as  a  con- 
dition precedent  to  be  complied  with  before,  in  the 
language  of  the  act  of  1813,  the  claimant  "  shall  be 
entitled  to"  his  property.  The  case  above  alluded 
to,  is  that  of  The  United  States  v.  Nine  Packages  of 
Linen,  Fame's  0.  0.  Rep.,  129.  The  seizure  in  that 
case  was  in  fact  made  on  land,  and  ought  to  have 
been  prosecuted  on  the  common  law  side  of  the  court; 
but,  under  what  appears  to  me,  I  confess,  a  very  sin- 
gular misapprehension,  was  treated  throughout  as  an 
admiralty  cause.1  In  the  district  court,  a  part  of  the 
goods  had  been  acquitted,  and  a  part  condemned  with 
was  restored,  but  so  much  of  the  decree  of  the  dis- 
costs.  On  appeal  to  the  circuit  court,  all  the  property 
trict  court  as  adjudged  the  costs  of  that  court  against 
the  claimant  was  affirmed ;  each  party  being  required 
to  pay  his  own  costs  on  appeal.  Such  a  disposition 
of  the  costs  under  the  circumstances  of  the  case, 
abstractly  considered,  seems  not  to  have  been  inequi- 
table ;  and  whether  it  was  in  accordance  with  the  89th 
section  of  the  collection  act  of  1799,  already  so  often 
referred  to,  appears  to  me,  moreover,  to  admit  of  very 
serious  doubt. 

1  The  oase  referred  to  In  the  text  was  decided  in  1818 ;  and  the  mis- 
apprehension whieh  led  to  its  being  prosecuted  on  the  admiralty  side  of 
the  court,  appears  to  hare  oontinued  some  years  longer.  See  the  case 
of  The  United  Statu  v.  Four  Pitctt  of  Wooltn  Cloth,  Paine's  C.  C. 
Rep.,  435. 

71 
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PABT3.  This  section,  as  we  have  seen,  requires  the  claim- 
ant, in  all  cases,  to  give  a  bond,  "to  respond  the 
costs  in  case  he  shaU  not  support  his  claim;  and,  aa 
one  of  the  conditions  on  which  he  is  entitled  to  have 
the  property  delivered  to  him  pendente  lite,  he  is 
required  to  give  another  bond  with  sureties  for  the 
appraised  value  of  the  property. 

The  act  does  not,  in  terms,  require  the  condition 
of  this  latter  bond  to  contain  any  express  stipulation 
for  the  payment  of  costs;  but  it  direets  a  summary 
judgment  to  be  entered  on  it  in  case  of  condemna- 
tion, unless  the  claimant,  within  twenty  days,  pays 
the  appraised  value,  "with  the  cost*;"  and  yet,  it 
expressly  eqjoins  the  court,  "if  judgment  shall  pass 
in  favor  of  the  claimant"  to  "cause  the  said  bond  to  be 
canceled."  It  provides,  moreover,  that  when  a  cer- 
tificate of  reasonable  cause  of  seizure  shall  be  given, 
"the  claimant  or  claimant*  shall  not  be  entitled  to  costs. 
Provided,  that  the  said  ship  or  vessel,  goods,  wares 
or  merchandise,  be,  after  judgment,  forthwith  return- 
ed to  such  claimant  or  claimants,  his,  her  or  their 
agent  or  agents."  These  provisions  seem  to  me 
clearly  to  imply  an  absolute  mandatory  direction  to 
the  courts  to  award  restitution  unconditionally,  in 
cases  of  acquittal,  and  to  leave  them  no  discretionary 
power  to  exact  costs  of  the  claimant  in  such  a  case.1 
It  is  to  be  borne  in  mind  also,  that  a  large  proportion 
of  seizures  are  of  common  law  jurisdiction ;  and  that 
these  statutory  regulations  are  intended  to  embrace 

1  Such  seems  to  have  been  the  view  of  the  circuit  oourt  for  the  Mas- 
sachusetts diBtriot,  in  the  case  of  The  Louitetta  (2  Gallia.,  307),  in 
which  the  vessel,  after  seizure,  had  been  sold  on  an  interlocutory  order, 
and  finally  decreed  to  be  restored.  Under  the  olronmstanoea  of  the  oaae, 
which  were  supposed  by  the  marshal  to  be  peculiar,  he  considered  the 
custody  fees  not  properly  chargeable  against  the  United  States.  Bat 
the  court  said  "  the  expenses  must  be  borne  by  the  United  States,  there 
having  been  probable  cause,  whloh  excused  the  collector." 
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these  as  well  as  the  opposite  description  of  seizures-  chap.* 
But  it  would  be  contrary  to  all  analogy  to  adjudge 
costs  against  a  successful  defendant  in  an  action  at 
common  law.  It  is  worthy  of  remark,  too,  that  in 
England  all  revenue  seizures  are  cognizable  exclu- 
sively in  the  court  of  exchequer,  and  that  such  of 
them  as  are  cognizable  on  the  admiralty  side  of  the 
district  courts  of  the  United  States,  are  made  so  only 
by  force  of  a  legislative  act.  The  effect  of  this  statute 
with  regard  to  the  description  of  seizures  embraced 
by  it,  is  to  withdraw  them  from  the  consideration  of 
a  jury,  "according  to  the  course  of  the  civil  law/9 
But  with  respect  to  the  essential  rights  and  respon- 
sibilities of  the  claimant,  it  would  seem  to  be  both 
natural  and  proper  to  look  for  guidance  to  the  English 
court  of  exchequer,  rather  than  to  foreign  courts  of 
admiralty  exercising  no  similar  jurisdiction.  In 
truth,  however,  there  seems  to  be  good  reason  to 
suppose  that  congress  intended,  peremptorily,  to  pre* 
scribe  the  course  of  proceeding  in  cases  of  seizure,  in 
all  its  most  essential  particulars,  so  as  to  leave  but 
little  discretionary  power  to  the  courts  in  regard  to 
it.  There  was  abundant  cause  for  doing  this.  The 
subject  was  one  of  great  importance,  deeply  affecting 
the  revenue  and  commerce  of  the  country,  and  the 
rights  of  the  citizen.  The  practice  of  the  state  courts 
by  which  this  branch  of  jurisdiction  had  previously 
been  exercised,  was  unquestionably  ill-digested,  fluc- 
tuating and  multiform.  This  was  a  great  evil,  not 
at  all  likely  to  be  cured  by  the  mere  substitution  of 
national  for  state  tribunals.  There  were  cogent  rea- 
sons, therefore,  for  devising  and  establishing  by  law  a 
uniform  course  of  procedure,  adapted  to  the  exigen- 
cies of  the  case ;  one  which,  while  it  should  studiously 
and  sufficiently  guard  the  revenue,  should  not,  on 
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PABT3.  j||e  other  hand,  unreasonably  trench  upon  the  security 
of  private  rights.  This  I  should  unhesitatingly  sup- 
pose to  have  been  done,  but  for  the  great  respect  I 
entertain  for  the  opinions  of  those  who  seem  to  have 
entertained  different  views  of  the  subject,  and  I  ven- 
ture, with  all  suitable  humility,  to  suggest  that  it 
would  be  far  safer  to  yield  implicit  obedience  to  these 
legislative  directions  than  to  incur  the  hazard  of 
introducing  incongruity,  perplexity  and  confusion  by 
attempting  to  follow  the  feeble  and  flickering  lights 
transmitted  to  us  through  the  medium  of  books  across 
the  Atlantic 

It  may  not  be  amiss  to  add,  that  it  is  by  no  means 
intended  to  question  the  power  of  the  court  to  impose 
costs  on  the  claimant  by  interlocutory  orders,  as  the 
condition  upon  which  any  favor  or  relief,  of  which 
he  may  stand  in  need,  shall  be  accorded  to  him.    • 

The  fees  which  may  be  lawfully  exacted  in  cases 
of  seizure  for  official  and  professional  services  are 
prescribed  by  the  act  of  February  26, 1853,  ch.  80.1 

SECTION  X. 

SETTING  ASIDE   CONDEMNATION   BY   DEFAULT  —  BEHEABIN6  — 

NEW  TBIAL* 

It  sometimes  happens  that  the  owner  of  property 
seized,  who  intends  to  interpose  a  claim,  is  prevented 
by  accident  or  misapprehension  from  doing  so,  until 
after  condemnation  on  proclamation.  In  such  cases, 
it  is  the  practice  in  the  northern  district  of  New 
York,  and,  it  is  presumed,  also  in  the  other  districts, 
on  sufficient  cause  shown,  to  vacate  the  sentence  of 
condemnation  and  receive  the  claim,  at  any  time 
during  the  term  at  which  the  condemnation  took 
place;  and  in  an  extraordinary  case  in  the  above 
named  district,  an  order  to  stay  proceedings  until  the 

1  See  Appendix* 
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next  term  was  granted  in  vacation,  to  enable  the  char  3. 
owner  of  a  vessel  which  had  been  condemned  on 
proclamation,  to  move  the  court  for  relief. 

When  a  party  is  dissatisfied  with  the  decree  in  a 
cause  on  the  admiralty  side  of  the  court,  he  has  a 
right,  provided  the  value  of  the  thing  in  controversy 
exceeds  fifty  dollars,  to  appeal  to  the  next  circuit 
court,  and  there  to  have  his  cause  heard  anew.  But 
he  may  also  apply  during  the  same  term  for  a  rehear- 
ing in  the  district  court.  The  application  for  this 
purpose  is  to  the  equitable  discretion  of  the  court; 
and  the  principles  which  govern  courts  of  equity  in 
similar  cases  furnish  the  surest  guide  in  the  exercise 
of  this  discretion. 

In  suits  on  the  common  law  side  of  the  court,  the 
unsuccessful  party  is  entitled,  under  the  like  limita- 
tion as  to  amount,  to  a  writ  of  error  for  the  correc- 
tion  of  any  error  of  law.  But  he  may  also,  as  in 
other  cases  at  common  law,  apply  for  a  new  trial. 

Applications  for  the  above  mentioned  or  other 
special  purposes,  are  brought  before  the  court  by 
petition  or  affidavit  and  notice  to  the  opposite  party, 
according  to  the  rules  or  established  practice  of  the 
court 


PART  IV. 

PBAOTIOE  OF  THE  OOUKTS  OP  THE  UNITED 
STATES  DST  OEIMOrAL  OASES. 


The  nature  and  general  limits  of  the  criminal  juris* 
diction  of  the  national  courts  have  already  been 
sufficiently  stated  and  defined  in  the  first  part  of  this 
work. 

We  have  seen  that  these  courts  derive  no  criminal 
jurisdiction  from  the  common  law,  and  that  it  is  there* 
fore  only  after  the  national  legislature,  acting  within 
the  limits  of  its  constitutional  authority,  has  declared 
an  act  to  be  punishable,  that  the  judicial  tribunals  can 
take  cognizance  of  such  act  as  a  public  offense.  But 
we  have  seen  also  that  while  no  resort  can  be  had  to 
flie  common  law  as  a  sowrce  of  criminal  jurisdiction, 
it  nevertheless  furnishes  the  proper,  and,  a*  the  state 
laws  are  here  inoperative,  the  only  guide,  in  the  ab- 
sence of  constitutional  or  statutory  regulations,  as  to 
the  principles  and  rules  of  procedure  in  the  exercise 
of  this  branch  of  jurisdiction. 

My  design  now  is  to  point  out  the  few  constitu- 
tional and  statutory  provisions  pertaining  to  the 
subject,  and  to  offer  such  brief  explanatory  observa- 
tions as  may  suffice  to  relieve  it  from  embarrassment. 
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part  4. 

CHAPTER  L 

LIMITATION  OP  CRIMINAL  PROSECUTIONS. 

By  the  32d  section  of  the  crimes  act  of  1790,  it  is 
enacted,  "That  no  person  or  persons  shall  be  prose- 
cuted, tried  or  punished  for  treason  or  other  capital 
offense  aforesaid,1  willful  murder  or  forgery  excepted, 
unless  the  indictment  for  the  same  shall  be  found  by 
a  grand  jury  within  three  years  next  after  the  treason, 
or  capital  offense  aforesaid,  shall  be  done  or  com- 
mitted; nor  shall  any  person  be  prosecuted,  tried 
or  punished,  for  any  offense  not  capital,  unless  the 
indictment  for  the  same  shall  be  found  within  two 
years  from  the  time  of  committing  the  offense  afore- 
said; Provided,  That  nothing  herein  contained  shall 
extend  to  any  person  or  persons  fleeing  from  justice."1 

By  the  act  of  March  26,  1804,  the  period  of  limit- 
ation for  the  prosecution  of  "  any  crime  arising  under 
the  revenue  laws  of  the  United  States,"  is  extended 
to  five  years.3 


CHAPTER  IT. 

OF  THE  ARREST. 

On  what  grounds  and  in  what  manner  to  he  made.] 
By  article  fourth  of  the  amendments  to  the  constitu- 
tion of  the  United  States,  it  is  declared,  that  "  The 

1  The  term  "  aforesaid,"  moat,  it  is  presumed,  be  considered  here  m 
referring  to  the  capital  offenses  defined  in  the  same  act.  If  so,  it  would 
seem  at  least  to  be  very  doubtful  whether  the  prescribed  limitation 
wonld  apply  to  a  capital  offense  of  a  different  description  defined  by  a 
different  act  There  are  several  such  oases,  see,  for  example,  the  act  of 
March  26, 1804,  and  the  Post  Office  act  of  March  3,  1826.  The  seoond 
branch  of  the  section,  relative  to  offenses  not  capital,  it  will  be  seen,  has 
no  snoh  qualification. 

9  Ch.  9 :  1  Stat  at  Large,  p.  119. 

•  Ch.  40,  §  8 :  2  id.,  p.  290.    As  to  other  oases,  vide,  tupra. 
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right  of  the  people  to  be  secure  in  their  persons,  chap,  a. 
houses,  papers  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated ;  and  no 
warrants  shall  issue  but  upon  probable  *  cause,  sup- 
ported by  oath  or  affirmation,  and  particularly  de- 
scribing the  place  to  be  searched  and  the  persons  or 
things  to  be  seized." 

The  design  of  this  amendment  was  not  to  intro- 
duce new  principles,  but  more  effectually  to  guard 
against  the  infringement  of  private  rights  already 
recognized  by  the  common  law.  See  1  Hale's  P.  0., 
680;  4  Bla.  Com.,  291,  292;  1  Chit.  Or.  Law,  41.  Its 
introduction  is  supposed  to  have  been  occasioned  by 
the  sensibility  which  was  aroused  in  England  and 
in  this  country,  shortly  before  the  commencement  of 
the  American  revolution,  on  the  subject  of  general 
warrants.  3  Story's  Oom.,  748.  It  appears  to  have 
been  aimed  chiefly  against  unreasonable  searches. 
But  it  has  been  understood  to  extend  also  to  the 
arrest  of  persons  on  warrants  for  that  purpose  alone; 
and  was  accordingly  held  by  the  supreme  court  of 
the  United  States  in  the  case  Ex  parte  Burford  (3 
Oranch,  447),  to  be  necessary  that  the  warrant  and 
the  complaint  on  which  it  is  founded,  should  specify 
not  only  the  name1  of  the  person  to  be  arrested,  but 
also,  with  reasonable  certainty,  the  time,  place  and 
nature  of  the  offense.  To  justify  an  arrest>  there 
must  be  probable  came,  supported  by  oath  or  affirma- 
tion. Probable  cause,  in  this  sense,  is  understood  to 
mean  such  probable  cause  as  might  induce  a  discreet 
impartial  man  to  suspect  the  party  to  be  guilty.  1 
Chit-  Or.  Law,  34.  But  the  fact  that  the  crime  im- 
puted to  him  has  been  actually  committed  by  some 

1  When  the  name  of  the  party  ia  unknown,  a  description  of  his  per- 
son would  doubtless  ho  sufficient,  ai  at  common  law. 
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pabt4.  one>  should  first  be  established  with  reasonable  cer- 
tainty. Id.,  33. 

As  will  be  seen  in  the  sequel  (vide,  post,  Chap.  ID), 
it  has  been  determined  by  the  supreme  court  of  the 
United'  States  that  one  magistrate  may,  except  under 
suspicious  circumstances,  commit  on  a  duly  authen- 
ticated affidavit  taken  before  another  magistrate.  It 
follows,  therefore,  a  fortiori,  that  such  evidence  is 
sufficient  to  warrant  an  arrest  in  the  first  instance. 

In  England,  a  quaker's  affirmation  is  said  to  be 
inadmissible  in  criminal  proceedings,  to  criminate 
or  accuse  another,  though  it  may  be  read  to  excul- 
pate himself;  and  that  no  warrant  ought,  therefore, 
to  be  granted  on  such  affirmation.  1  Chit.  Or.  Law, 
34.    It  is  otherwise  here. 

By  the  common  law  a  magistrate  may  commit 
upon  view  of  the  offense  without  oath.  It  is  not 
supposed  to  have  been  the  intention  of  the  article 
of  the  constitution  above  cited  to  forbid  the  exercise 
of  such  power  under  the  laws  of  the  United  States ; 
but  I  am  not  aware  that  the  question  has  been  ju- 
dicially decided.  ' 

By  whom  the  warrant  may  be  issued.]  By  the  33d 
section  of  the  judicial  act,  it  is  enacted  "That  for  any 
crime  or  offense  against  the  United  States,  the  offend- 
er may,  by  any  justice  or  judge  of  the  United  States, 
or  by  any  justice  of  the  peace,  or  other  magistrate  of 
any  of  the  United  States,  where  he  may  be  found, 
agreeably  to  the  usual  mode  of  process  against  of- 
fenders in  such  state,  and  at  the  expense  of  the 
United  States,  be  arrested,  and  imprisoned  or  bailed, 
as  the  case  may  be,  for  trial  before  such  court  of  the 
United  States,  as  by  this  act  has  cognizance  of  the 
offense." '  And  by  an  act  passed  July  16, 1798,  it  is 
further  enacted,  "that  the  judges  of  the  supreme 

•Ch.  20: 1  Stat,  at  Urge,  p.  73. 
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court,  and  of  the  several  district  courts  of  the  United  chap,  a. 
States  and  all  the  judges  and  justices  of  the  courts  of 
the  several  states,  having  authority  by  the  laws  of  the 
United  States,  to  take  cognizance  of  offenses  against 
the  constitution  and  laws  thereof,  shall,  respectively, 
have  the  like  power  and  authority  to  hold  to  security 
of  the  peace  and  good  behavior,  in  cases  arising  under 
the  constitution  and  laws  of  the  United  States,  as 
may  or  can  be  lawfully  exercised  by  any  judge  or 
justice  of  the  peace  of  the  respective  states,  in  cases 
cognizable  before  them." l 

Whether  congress  could  constitutionally  confer  the 
authority  specified  in  these  enactments  upon  state 
magistrates,  is  a  question  which  has  repeatedly  been 
agitated,  and  which  has  been  variously  decided  by 
the  state  courts  and  judges.  It  has  been  supposed  to 
depend  upon  the  question  whether  the  power  intended 
to  be  conferred  is  to  be  considered  a  ministerial  or 
judicial  power ;  the  judicial  power  of  the  United 
States  being  by  the  constitution  vested  in  a  supreme 
court,  and  in  such  inferior  courts  as  congress  may 
from  time  to  time  ordain  and  establish ;  and  it  being 
moreover  a  settled  principle  of  jurisprudence  that  the 
criminal  laws  of  a  country  can  be  enforced  only  in 
its  own  courts.  The  power  to  order  the  arrest  of  a 
citizen,  and  then  of  deciding  on  the  propriety  of  dis- 
charging, committing  or  bailing  him,  seems  to  savor 
strongly  of  judicial  authority,  and  to  stand  in  striking 
contrast  to  that  exercised  by  the  ministerial  officer 
who  merely  obeys  such  order.  It  appears  to  be  agreed 
on  all  hands  that  state  magistrates  are  not  obliged  to 
exercise  this  power.  The  question  is,  whether  if  they 
voluntarily  do  so,  their  acts  are  to  be  held  valid. 
This  is  a  question  of  considerable  importance.  The 
judges  of  the  United  States  being  so  few  in  number 

,Ch.  88: 1  SUt,  U Urge,  p.  809. 
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partm.  jn  proportion  to  the  extent  of  the  Union,  the  oeca- 
sional  interposition  of  the  local  magistrates  for  the 
arrest  of  offenders  against  the  United  States  would 
tend  to  promote  public  justice  and  the  security  of  the 
citizen,  by  rendering  the  escape  of  offenders  less  easy 
and  frequent*  The  right  of  these  magistrates  to  ex- 
ercise this  power  is  believed  to  be  in  accordance  with 
the  general  apprehension  of  the  law  throughout  the 
Union.  In  the  Northern  district  of  New  York  it  has 
often  been  exercised,  and  has  never,  to  my  knowledge, 
been  disputed  or  complained  of.  I  do  not,  however, 
intend  to  be  understood  as  intimating  any  opinion  of 
my  own  relative  to  the  validity  of  the  act  in  question. 

The  commissioners  to  take  affidavits,  acknowledg- 
ments of  bail,  &c,  &c,  are  also,  as  we  have  seen, 
invested  with  plenary  powers  to  arrest  and  commit 
or  bail  offenders  against  the  laws  of  the  United 
States. 

It  may  seem  superfluous  to  add,  that  the  warrant 
by  whomsoever  issued,  under  the  laws  of  the  United 
States,  ought,  unless  it  be  in  the  name  of  the  judge 
or  other  magistrate  issuing  it,  to  be  in  the  name  of 
the  President  of  the  United  States;  though  I  have 
understood  that,  probably  through  inadvertence  or 
the  influence  of  habit,  such  warrants  have  some- 
times been  made  in  the  name  of  the  people  of  the 
State  of  New  York. 

To  whom  directed^  When  the  warrant  is  issued  by 
a  judge  of  the  supreme  court  of  the  United  States,  it 
may  doubtless  be  directed  to  the  marshal  of  any  one 
of  the  districts  composing  the  circuit  to  which  he  is 
allotted ;  or,  generally,  it  is  presumed,  to  any  mar- 
shal of  such  circuit;  but  not,  it  is  supposed,  to  the 
marshal  of  any  district  beyond  the  limits  of  such 
circuit;  because  the  original  criminal  jurisdiction  of 
a  judge  of  the  supreme  court  belongs  to  him  only  as 
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a  jndge  of  the  circuit  court.    When  issued  by  a  ICHap.i, 
district  judge,  it  must  be  directed  to  the  marshal  of 
the  district  for  which  such  judge  is  appointed. 

When  the  warrant  is  issued  by  a  state  magistrate; 
(assuming  the  right  of  these  officers  to  act),  the 
question  to  whom  the  warrant  may  lawfully  be 
directed  seems  to  be  less  simple,  and  any  answer 
which  may  be  given  to  it  less  satisfactory. 

The  marshals  of  the  United  States  and  their  depu- 
ties are  the  only  officers  ordained  by  the  laws  of  the 
United  States  to  execute  precepts  issued  under  the 
authority  of  these  laws.  From  this  it  would  seem  to 
follow  that  these  officers  alone  are  competent  to  per- 
form this  service,  and  consequently  that  warrants 
issued  by  state  magistrates,  as  well  as  those  issued 
by  the  judges  of  the  United  States  ought  to  be 
directed  to  them  and  to  them  only.  But  at  common 
law  a  warrant  may  be  directed  to  any  indifferent 
person  by  name  who  is  not  an  officer.  1  Salk.,  347 ; 
1  Hale's  P.  0.,  581;  2  id.,  110;  4  Bla.  Com.,  29;  1 
Chit  Or.  Law,  38. 

In  most  of  the  states,  if  not  in  all,  where  this  rule 
has  not  been  displaced  by  legislation,  it  would 
probably  be  recognized  as  operative.  It  is  worthy 
of  remark,  too,  that  the  section  of  the  judicial  act 
above  cited  conferring  the  power  in  question  on  state 
magistrates,  provides  that  it  may  be  exercised  "  agree- 
ably to  the  usual  mode  of  process  against  offenders 
in  such  state." 

There  is  reason  for  the  conclusion,  therefore,  that 
-these  magistrates  may*  lawfully  (as  it  is  believed  they 
generally  do),  direct  their  warrants  to  a  constable ;  or, 
if  the  local  law  permits  it  in  other  cases,  to  any  in- 
different person  by  name.  It  is,  however,  by  no 
means  intended  to  recommend  this  course.  It  is 
certainly  regular  to  direct  process,  by  whomsoever 
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past*,  issued,  for  the  arrest  of  offenders  against  the  United 
States,  to  the  marshal ;  and  this  is  unquestionably 
the  safer  and  most  proper  course. 


CHAPTER  in. 

* 

OP   THE   EXAMINATION — BAIL — COMMITMENT — AND 

HABEAS  CORPUS. 

An  aAdar       Examination.']  In  the  case  Ex  parte  Boleman  and 
bdfo^ne  Ex  parte  Swartwout  (4  Cranch,  75),  the  important 
JSttf8  question  arose  whether  one  magistrate  could  lawfully 
dbi*  «""»"  <"  an  affidavit  madeltefote  another  magi*- 
*naai*r-     trate.    The  question  was  decided  in  the  affirmative, 
"  on  the  principle  that  before  the  accused  is  put  on 
his  trial  all  the  proceedings  are  ex  parte."    This  de- 
cision was  applied  by  Chief  Justice  Matottall  in  the 
case  of  The  United  States  v.  Burr,  Burr's  Trial,  vol.  1, 
But  should  pp.  14, 97.    But  he  was  of  opinion  that  such  affidavits 
tfaiflhr  ad-  ought  to  be  received  and  acted  on  with  much  caution. 
The  following  are  his  remarks  upon  this  point :  "  That 
the  magistrate  may  commit  upon  affidavits  has  been 
decided  in  the  supreme  court  of  the  United  States, 
though  not  without  hesitation.    The  presence  of  the 
witness,  to  be  examined  by  the  committing  justice, 
confronted  with  the  accused,  is  certainly  to  be  desired, 
and  ought  to  be  obtained,  unless  considerable  incon- 
venience and  difficulty  exist  in  procuring  his  attend- 
ance.   An  ex  parte  affidavit,  shaped,  perhaps,  by  the 
person  pressing  the  prosecution,  will  always  be  viewed 
with  some  suspicion,  and  acted  upon  with  some  cau- 
tion ;  but  the  court  thought  it  would  be  going  too 
far  to  reject  it  altogether.    If  it  was  obvious  that  the 
attendance  of  the  witness  was  easily  attainable,  but 
that  he  was  intentionally  kept  out  of  the  way,  the 
question  might  be  otherwise  decided."  And  he  added, 
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that  before  a  paper  purporting  to  be  an  affidavit  char  3. 
could  properly  be  received  and  acted  on  as  such,  its 
verity  must  appear  to  be  established  beyond  a  doubt. 
Its  authentication  must  not  rest  on  probability,  but  Ana  its, 

ftpthentaca- 

must  be  as  complete  as  the  nature  of  the  case  admits  tion  com. 

ptato. 

of.  On  this  ground  the  chief  justice  refused  to  admit 
an  affidavit  purporting  to  have  been  "  taken  on  the 
fifteenth  April,  before  B.  Cenas,  a  justice  of  the 
peace/'  to  which  was  appended  a  certificate  of  the 
governor  of  the  territory  of  Louisiana,  dated  "  at  New 
Orleans  the  sixteenth  of  April,  1807,"  stating  that 
"  B.  Ceqas  was  a  justice  of  the  peace  for  the  county 
of  New  Orleans ;"  first,  because  there  was  no  desig- 
nation of  the  place  where  the  affidavit  was  taken,  and 
the  oath  might  therefore  have  been  administered  out 
of  the  county  of  New  Orleans,  and  so  beyond  the 
jurisdiction  of  the  justice ;  and  secondly,  because  the 
certificate  of  the  governor  did  not  state  that  the  per- 
son who  took  the  affidavit  was  a  magistrate ;  but  only 
that  a  person  of  that  name  was  a  magistrate. 

An  act,  passed  at  the  second  session  of  the  first  ^ggf to 
congress,  gives  to  persons  "accused  or  indicted,"  the  ^J"68. 
right  to  offer  evidence  in  their  defense.    This  act  and  ^Sj^? 
a  later  one  amplifying  its  provisions,  will  be  more  STu^ed 
particularly  noticed  in  the  sequel.    It  is  adverted  to  8t•*6■• 
here,  for  the  purpose  of  stating  that  according  to  the 
liberal  interpretation,  which,  as  I  understand,  has 
been  practically  given  to  it,  a  person  arrested  on  a 
criminal  charge  is  entitled  to  have  witnesses  sum- 
moned in  his  behalf  to  testify  on  his  examination,  at 
the  expense  of  the  United  States ;  but  that  this  privi- 
lege has  been  restricted  by  a  subsequent  act,  forbid- 
ding the  taxation  against  the  United  States,  of  the 
fees  of  more  than  four  witnesses  on  the  examination 
of  criminal  cases  before  a  commissioner,  unless  their 
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PABT4.   materiality  and  importance  shall  be  certified  to  by 
the  district  attorney.1 

This  enactment  was  designed  to  correct  the  preva- 
lent abuse  of  unnecessarily  summoning  a  multitude 
of  witnesses  in  behalf  of  the  United  States.    But  it 
doubtless  embraces  the  witnesses  on  both  sides.   This 
act  (§  8)  also  forbids  the  allowance  of  witnesses'  fees 
to  any  officer  of  the  United  States  courts,  including 
bailiffs,  guards,  or  deputies  of  marshals,  testifying 
before  a  court  or  commissioner. 
Accused  to     The  accused  (unless  discharged)  must,  as  already 
or  commit,  stated,  be  "imprisoned  or  bailed,  as  the  case  may  be, 
trial,  ke.    for  trial  before  such  court  of  the  United  States  as 
by  this  act  has  cognizance  of  the  offense"   And  the  act 
proceeds  to  require  that  "copies  of  the  process  shall 
be  returned  as  speedily  as  may  be  into  the  clerk's 
office  of  such  court,  together  with  the  recognizances 
of  the  witnesses,  for  their  appearance  to  testify  in 
the  case ;  which  recognizances,  the  magistrate  before 
whom  the  examination  shall  be,  may  require  on  pain 
of  imprisonment."9    The  means  resorted  to  in  the 
Attend-      first  instance  to  procure  the  attendance  of  a  witness 
witnesses,  is  a  summons.    If  this  be  disregarded,  a  warrant 
•e^rod.     may  be  issued  to  bring  the  witness  compulsorily.    If 
the  witness  refuse  to  testify,  he  may  be  committed 
until  he  shall  consent  to  do  it,  or  shall  be  otherwise 
discharged  by  due  course  of  law.    He  may  be  re- 
quired to  enter  into  a  recognizance  for  his  future 
appearance  at  the  proper  court,  and  be  committed  if 

'Act  of  August  16, 1856,  oh.  124,  §  3 :  11  Stat,  at  Large,  p.  49. 

*  It  will  be  observed,  that  the  recognizance  for  the  appearance  of  the 
offender  is  not  specifically  mentioned  as  one  of  the  papers  to  be  trans- 
mitted to  the  clerk's  office  of  the  district  to  which  the  prisoner  is  to  be 
sent.  It  can  hardly  be  doubted,  however,  that  this  is  the  proper  dispo- 
sition of  it,  for  it  is  only  in  the  court  of  that  district  that  the  recogni- 
zance oan  be  enforced  or  the  penalty  remitted.  The  omission  was  doubt* 
less  from  inadvertence. 
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he  refuse  to  do  so.  Married  women  and  children,  chap. 3- 
not  being  able  to  bind  themselves  must  procure 
others  to  be  bound  for  them.  1  Chit.  Or.  Law,  76,  77 ; 
90,  91.  The  Eevised  Statutes  of  the  State  of  New 
York,  contain  a  provision  authorizing  the  magistrate 
when  he  shall  be  satisfied,  by  due  proof,  that  there 
is  good  reason  to  believe  that  the  witness  will  not 
fulfill  the  condition  of  his  recognizance,  to  require 
sureties.  This  provision  is  believed  to  be  in  accord- 
ance at  least  with  the  spirit  of  the  common  law.    It  witnesses 

*  to  give 

infers  the  power  and  duty  of  commitment  for  want  security 

K  for  appear- 

of  sureties,  and  such  must  have  been  the  apprehen-  &*<»  <*  ** 

committed. 

sion  of  congress,  for  by  an  act  passed  May  20, 1826, 
the  marshals  of  the  several  districts  and  territories 
of  the  United  States  are  "authorized  to  pay  such 
persons  as  shall  be  imprisoned  on  account  of  inability 
to  give  security  in  a  recognizance  for  their  attend- 
ance as  witness  on  behalf  of  the  United  States,  the 
same  sum  for  each  day's  imprisonment  as  is  provided 
by  law  for  witnesses  actually  attending  court  under 
process:"  the  allowance  to  be  fixed  and  certified  by 
the  judge  as  in  other  cases.1 
It  has  been  deemed  expedient,  nevertheless,  by  Power  to 

^   commit 

subsequent  acts  expressly  to  confer  the  power  of  expressly 

*  given  by 

commitment.  By  the  act  of  August  23, 1842,  when  statute. 
the  offense  is  charged  to  have  been  committed  on 
the  high  seas,  or  elsewhere  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States,  the  judge, 
justice  or  commissioner  is  empowered,  on  the  hearing 
before  him,  in  his  discretion,  to  require  any  witness 
produced  in  behalf  of  the  accused,  as  well  as  in  behalf 
of  the  United  States,  to  enter  into  a  recognizance 
with  such  surety  or  sureties  as  he  may  deem  neces- 
sary for  his  appearance  as  such  witness  at  the  trial, 
provided  his  testimony  appears  to  be  important  for 

1  Ch.  75 :  4  Stat,  at  Large,  p.  174. 
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past*,  the  purpose  of  justice,  and  is  otherwise  in  danger 
of  being  unattainable.1  And  by  the  act  of  August 
8,  1846,  it  is  provided  that  any  person  whose  testi- 
mony, on  an  application  by  the  district  attorney  to 
any  judge  of  the  United  States,  is  shown  by  satis- 
factory proof  to  be  admissible  and  necessary  on  "the 
trial  of  any  criminal  cause  or  proceeding  in  which 
the  United  States  shall  be  a  party  or  interested,*' 
may  be  compelled  to  enter  into  a  recognizance  with 
or  without  sureties  for  his  due  appearance  as  a  wit- 
ness, and  on  his  refusal  or  neglect  to  give  such 
recognizance,  may  be  committed  to  prison,  there  to 
remain  until  he  shall  be  brought  before  the  court  to 
testify  or  shall  give  such  recognizance.  *  Persons 
so  committed  are  entitled  to  one  dollar  a  day  while 
in  confinement  in  addition  to  subsistence.3 

The  act  of  1842  was  obviously  framed  with  refer- 
ence to  witnesses  brought  before  the  examining 
magistrate,  and  is,  besides,  limited,  it  will  be  seen, 
to  prosecutions  for  maritime  offenses;  whereas  the 
act  of  1846,  was  doubtless  more  especially  designed 
to  embrace  witnesses  subsequently  discovered  at  any 
time  before  trial ;  and  extends,  moreover  to  prosecu- 
tions for  any  offense  against  the  United  States.  The 
rate  of  compensation  fixed  by  the  act  of  1853,  it  is 
presumed,  was  designed  to  supersede  that  prescribed 
by  the  act  of  1826. 

BaUI\  The  8th  article  of  the  amendments  to  the 
constitution  ordains,  that  "excessive  bail  shall  not 
be  required,  nor  excessive  fines  imposed,  nor  cruel 
and  unusual  punishments  inflicted." 

By  the  Judicial  Act,  the  "justices  of  the  peace  or 
other  magistrates"  of  the  several  states,  are  in  gen- 

1  Ch.  188,  §2:5  Stat,  at  Large,  p.  516. 

»Ch.  98,  §7:9  Stat,  at  Large,  p.  72. 

*  Act  of  February  26, 1853,  eh.  80,  §  3.    See  Appendix. 
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eral  terms  empowered  to  bail  persons  brought  before  chap.  3. 
them  for  examination  on  arrest.1  But  by  a  subse- 
quent clause  of  the  same  section  it  is  further  pro- 
vided, that  "  upon  all  arrests  in  criminal  cases,  bail 
shall  be  admitted,  except  where  the  punishment  may- 
be death,  in  which  cases  it  shall  not  be  admitted  but 
by  the  supreme  or  circuit  court,  or  by  a  justice  of  the 
supreme  court,  or  a  judge  of  the  district  court,  who 
shall  exercise  their  discretion  therein,  regarding  the 
nature  and  circumstances  of  the  offense,  and  of  the 
evidence,  and  the  usages  of  law.  And  if  a  person 
committed  by  a  justice  of  the  supreme  court,  or  a 
judge  of  a  district  court,  for  an  offense  not  punish- 
able with  death,  shall  afterwards  procure  bail,  and 
there  be  no  judge  of  the  United  States  in  the  district 
to  take  the  same,  it  may  be  taken  by  any  judge  of 
the  supreme  or  superior  court  of  law  of  such  state." 
This  last  clause,  it  will  be  perceived,  relates  to  the 
case  of  persons  already  committed  by  a  judge  of  the 
United  States  for  want  of  sureties ;  but  by  the  sub- 
sequent act  of  March  2, 1793,  it  is,  in  general  terms, 
provided,  "  that  bail  for  appearance  in  any  court  of 
the  United  States,  in  any  criminal  cause  in  which 
bail  is  by  law  allowed,  may  be  taken  by  any  judge 
of  the  United  States,  any  chancellor,  judge  of  a 
supreme,  or  superior  court,  or  chief  or  first  judge  of 
a  court  of  common  pleas,  of  any  state,  or  mayor  of 
a  city,"  and  also  by  "  any  person  having  authority 
from  a  circuit  court  to  take  bail;  which  authority, 
revocable  at  the  discretion  of  such  court,  any  circuit 
court  may  give  to  one  or  more  discreet  persons, 
learned  in  the  law,  in  any  district  for  which  such 
court  is  holden,  where,  from  the  extent  of  the  district, 
and  remoteness  of  its  parts  from  the  usual  residence 
of  any  of  the  before  mentioned  officers,  such  provision 

1  Act  of  24th  September,  1789,  oh.  20,  §  33 :  1  Stat  at  Large,  p.  91. 
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part  4.  shall,  in  the  opinion  of  the  court,  be  necessary.  Pro- 
vided, That  nothing  herein  shall  be  construed  to 
extend  to  taking  ball  in  any  case  where  the  punish- 
ment for  the  offense  may  be  death ;  nor  to  abridge 
any  power  heretofore  given  by  the  laws  of  the  United 
States,  to  any  description  of  persons  to  take  bail." l 
This  proviso,  it  will  readily  be  seen,  refers  to  the 
authority  given  to  the  judges  of  the  United  States 
by  the  33d  section  above  cited  of  the  judicial  act,  at 
their  discretion,  to  admit  to  bail  even  in  capital  cases, 
and  to  that  given  to  state  magistrates  to  bail  per- 
sons brought  before  them  on  arrest,  in  cases  not 
capital.3 

Offenders  may  T>e  required  to  give  better  security.']  Any 
judge  of  the  United  States,  or  other  magistrate  having 
authority  to  commit  offenders  against  the  laws  of  the 
United  States,  upon  satisfactory  proof  that  a  person 
previously  admitted  to  bail  as  such  offender  is  about 
to  abscond,  and  that  his  bail  is  insufficient,  is  em- 
.  powered  to  require  such  person  to  give  better  secu- 
rity, or,  for  default  thereof,  to,  cause  him  to  be  com- 
mitted to  prison ;  and,  to  that  end,  an  order  for  his 
arrest  may  be  indorsed  on  the  original  warrant  or 
order  of  commitment,  or  a  new  warrant  therefor  may 
be  issued  by  such  judge  or  magistrate,  setting  forth 
the  cause  of  such  proceeding.3 

1  Ch.  22,  §  4 :  1  Stat,  at  Large,  p.  838. 

'The  power  conferred  by  this  act  on  the  circuit  courts  to  appoint 
persons  ••  learned  in  the  law,"  to  take  bail  in  criminal  cases,  has  long 
since  been  superseded  by  the  authority  subsequently  vested  in  these 
courts,  to  appoint  the  officers  now  familiarly  known  as  commissioners, 
and  by  another  act  (of  23d  August,  1842 :  6  Stat  at  Large,  p.  516), 
expressly  empowering  them  to  exercise  all  the  powers  conferred  by  the 
33d  section  of  the  judiciary  act,  on  justices  of  the  peace  or  other  magis- 
trates of  the  several  states  in  respect  to  arresting,  imprisoning  or  bailing 
offenders  against  the  laws  of  the  United  States.  Vide,  tupra,  commission- 
ers to  take  bail,  &o. 

"Act of  August  8, 1846,  oh.  98,  g  6:  9  Stat,  at  Large,  p.  73.    In  con- 
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Bail  have  the  privilege  in  vacation  to  surrender  chap.  3. 
their  principal,  quel,  for  that  purpose  to  arrest  him  May  be 
and  deliver  him  to  the  marshal  or  his  deputy,  to  be  dered- 
carried  before  any  judge  or  other  officer  having 
power  to  commit,  who,  at  the  request  of  the  bail, 
shall  recommit  the  principal  to  the  custody  of  the 
marshal,  and  indorse  on  the  recognizance  or  a  cer- 
tified copy  of  it,  the  discharge  or  exoneratur  of  the 
bail ;  and  the  principal  is  to  stand  committed  until 
discharged  by  due  course  of  law.1 

By  the  act  of  February  28th,  1839,  it  is  provided  2*5? 
"That  in  all  cases  of  recognizances  in  criminal  cause  <"****> 

.  when. 

[causes]  taken  for  or  in,  or  returnable  to  the  courts 
of  the  United  States,  which  shall  be  forfeited  by  a 
breach  of  the  condition  thereof,  the  said  court  for  or 
in  which  the  same  shall  be  taken,  or  to  which  the 
same  shall  be  returnable,  shall  have  authority  in  their 
discretion  to  remit  the  whole  or  a  part  of  the  penalty 
whenever  it  shall  appear  to  the  court  that  there  has 
been  no  willful  default  of  the  parties,  and  that  a  trial 
can,  notwithstanding,  be  had  in  the  cause,  and  that 
public  justice  does  not  otherwise  require  the  same 
penalty  to  be  exacted  or  enforced."  * 

Commitment.]  To  warrant  a  commitment  of  the 
accused,  the  evidence  must  be  such  a&  to  afford  a 
strong  presumption  of  his  guilt.  It  sometimes  hap- 
pens that  a  person  indicted  in  one  district  makes  his 
escape  before  arrest  into  another  district.  In  such 
cases  the  exhibition  of  a  copy  of  the  indictment, 
authenticated  by  the  certificate  of  the  clerk  under  the 

f erring  this  power  on  "any  judge  of  the  United  States,  or  other 
magistrate  haying  authority,"  &o ,  it  is  hardly  to  be  imagined  that 
oongress  designed  to  exclude  commissioners ;  but  if  not,  it  would  have 
been  far  better  to  name  them.  It  may  reasonably  be  presumed,  how-, 
ever,  that  the  term  "  magistrate"  was  supposed  to  embraoe  them. 

'Ibid.,  g4. 

*Ch.  36,  §6:6  Stat,  at  Large,  p.  322. 
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PAET4.  seal  0f  the  court  would,  it  is  supposed,  be  the  proper 
evidence.  Perhaps,  also,  an  affidavit,  or  the  certifi- 
cate of  the  clerk  alone,  that  an  indictment  had  been 
found,  would  be  sufficient,  as  in  England.  See  1  Chit. 
Or.  Law,  p.  342.  But  where  the  application  is  founded 
on  the  fact  of  indictment  found  alone,  there  ought, 
on  the  arrest  of  the  supposed  party,  to  be  evidence  of 
his  identity  to  warrant  a  commitment. 

Removal  of  prisoner  to  another  district']  By  the 
thirty-third  section  of  the  judicial  act,  already  so 
frequently  referred  to,  the  following  provision  is 
made  for  the  removal  of  persons  committed  under 
the  laws  of  the  United  States,  and  also  of  the  wit- 
nesses against  them,  from  one  district  to  another. 
"And  if  such  commitment  of  the  offender,  or  the 
witnesses,  shall  be  in  a  district  other  than  that  in 
which  the  offense  is  to  be  tried,  it  shall  be  the  duty 
of  the  judge  of  that  district  where  the  delinquent  is 
imprisoned,  seasonably  to  issue,  and  of  the  marshal 
of  the  same  district  to  execute  a  warrant  for  the 
removal  of  the  offender,  and  the  witnesses,  or  either 
of  them,  as  the  case  may  be*,  to  the  district  in  which 
the  trial  is  to  be  had." 

The  generality  of  this  provision  leaves  the  mode  of 
removal  to  be  devised  by  the  judges  who  are  to  per- 
form the  duty  it  enjoins.  It  is  probable  that  some 
diversity  of  form  in  this  particular  has  prevailed  in 
the  different  districts.  But  congress  at  length  saw 
fit  to  regulate  the  practice  in  accordance  with  that 
described  in  an  antecedent  edition  of  this  work,  as 
having  been  adopted  in  the  northern  district  of  New 
York,  except  that  by  the  new  act  a  "copy"  of  the 
warrant  "may  be  delivered  to  the  sheriff  or  jailer, 
from  whose  custody  he  may  be  taken,  and  another 
copy  thereof  to  the  sheriff  or  jailer  to  whose  custody 
he  may  be  committed,"  instead  of  a  separate  war- 
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rant.    The  act  directs  that  "the  original  writ  with  chap. 3. 
the  marshal's  return  thereon,  shall  be  returned  to  the 
clerk  of  the  district  to  which  he  [the'  prisoner]  may 
be  removed." * 

The  authority  to  direct  the  removal  of  the  prisoner, 
it  will  be  seen,  is  confined  to  the  district  judge.  It 
contemplates  a  previous  commitment  of  the  offender 
to  prison,  the  act  generally  of  a  commissioner,  and 
sometimes  of  a  state  magistrate,  to  await  the  action 
of  the  judge  on  receiving  information  of  the  com- 
mitment. But  it  occasionally  happens  that  the  origi- 
nal complaint  is  made  before  the  judge  in  person, 
and  that  the  accused  is  brought  before  him  in  the 
first  instance,  on  his  own  warrant,  and  in  such  cases, 
if  the  offence  appears  to  have  been  committed  in 
another  district,  although  the  act  speaks  only  of  per- 
sons under  "commitment,"  it  may  doubtless  be  con- 
strued to  warrant  a  removal,  without  the  formality 
of  a  previous  commitment  to  prison,  the  form  of  the 
warrant  being  varied  accordingly. 

Habeas  corpus.']  The  power  of  the  courts  and  judges 
of  the  United  States  to  grant  the  writ  of  habeas  carpus 
ad  subjiciendum  in  cases  of  imprisonment  under  the 
laws  of  the  United  States,  has  already  been  stated 
and  explained  in  the  antecedent  parts  of  this  work. 
But  it  is  necessary,  here,  at  the  conclusion  of  what  I 
have  deemed  it  important  to  say  of  the  arrest  and 
commitment  of  offenders  against  the  laws  of  the 
United  States,  to  recur  to  the  subject  of  this  cele- 
brated writ  by  means  of  which,  in  this  country,  as  in 
England,  ail  persons  who  are  unlawfully  restrained 
of  their  personal  liberty  are  entitled  of  right  to  speedy 
relief.  That  the  circuit  and  district  courts  and  judges 
of  the  United  States  are  invested  with  the  requisite 

1  Act  of  Feb.  26,  1853,  oh.  80 :  10  Stat  at  Large,  p.  162.  This  act 
will  be  found  ata>  in  the  appendix. 
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part*  authority  for  this  purpose,  and  are  bound  upon  appli- 
cation to  exercise  it,  is  undoubted.  But  whether  the 
state  courts  and  judges  possess  this  power  is  a  ques- 
tion which,  though  often  brought  under  discussion, 
lias,  until  very  lately,  remained  unsettled.  Some  of 
these  courts  and  judges  have  claimed  and  exercised 
it  without  limitation;  others  only  to  the  extent  of 
instituting  an  inquiry  into  the  jurisdiction  of  the 
officer  or  court  of  the  United  States,  on  whose  process 
or  order  the  petitioner  was  subjected  to  constraint, 
while  others  have  declined  its  exercise  altogether. 
In  this  predicament  the  question  stood  at  the  date 
of  the  last  edition  of  this  work;  and  so  it  was  accord- 
ingly left  by  the  author,  surrounded  by  all  the  doubt 
and  uncertainty  in  which  it  had  thus  become  in- 
volved. But  soon  afterwards,  in  the  case  of  Ableman 
v.  Booth  (21  Howard,  506),  the  question  was,  for  the 
first  time,  brought  under  the  consideration  of  the 
supreme  court  of  the  United  States,  and  was  there 
decided  upon  grounds  so  unquestionable,  and  by  a 
course  of  reasoning  so  forcible  and  convincing,  as  to 
command,  it  may  be  hoped,  the  ready  assent  of  every 
enlightened  and  impartial  mind,  and  to  put  the  ques- 
tion forever  at  rest.  The  case  came  before  the  court 
on  a  writ  of  error  under  the  25th  section  of  the  judi- 
ciary act.  Booth  had  been  committed  to  prison  in 
virtue  of  a  warrant  issued  by  a  commissioner  for  an 
alleged  offense  against  the  United  States,  and,  on 
being  brought  up  on  a  writ  of  habeas  corpus  issued 
by  one  of  the  justices  of  the  supreme  court  of  the 
state,  was  discharged  by  his  order  from  the  custody 
of  the  marshal,  on  the  ground  that  the  act  of  con- 
gress, with  the  violation  of  which  he  stood  charged, 
was  unconstitutional  and  void ;  and,  on  certiorari  to 
the  supreme  court  of  the  state,  his  decision  was 
affirmed.    The  writ  of  error,  therefore,  presented  the 
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question,  directly,  whether  the  state  judge,  in  exer-  chap.  3. 
rising  jurisdiction  in  the  case,  had  not  transcended 
his  lawful  authority.    The  court  held  that  he  had. 
The  Chief  Justice  in  delivering  the  unanimous  opin- 
ion of  the  court,  observed : 

"We  do  not  question  the  authority  of  a  state  court  or 
judge,  who  is  authorized  by  the  laws  of  the  state  to  issue  the 
writ  of  habeas  corpus,  to  issue  it  in  any  case  where  the  party 
is  imprisoned  within  its  territorial  limits,  provided  it  does  not 
appear,  when  the  application  is  made,  that  the  person  impri- 
soned is  in  custody  under  the  authority  of  the  United  States. 
The  court  or  judge  has  a  right  to  inquire,  in  this  mode  of  pro- 
ceeding, for  what  cause,  and  by  what  authority  the  prisoner 
is  confined  within  the  territorial  limits  of  the  state  sove- 
reignty. And  it  is  the  duty  of  the  marshal,  or  other  person 
having  the  custody  of  the  prisoner,  to  make  known  to  the 
judge  or  court,  by  a  proper  return,  the  authority  by  which  he 
holds  him  in  custody.  The  right  to  inquire  by  habeas  corpus, 
and  the  duty  of  the  officer  to  make  return,  grows,  necessarily, 
out  of  the  complex  character  of  our  government,  and  the 
existence  of  two  distinct  and  separate  sovereignties  within 
the  same  territorial  space,  each  of  them  restricted  in  its 
powers,  and  each  within  its  sphere  of  action,  prescribed  by 
the  constitution  of  the  United  States,  independent  of  the 
other.  But,  after  the  return  is  made,  and  the  state  judge  or 
court  is  judicially  apprised  that  the  party  is  in  custody  under 
the  authority  of  the  United  States,  they  can  proceed  no 
further.  They  then  know  that  the  prisoner  is  within  the 
dominion  and  jurisdiction  of  another  government,  and  that 
neither  the  writ  of  habeas  corpus,  nor  any  other  process 
issued  under  state  authority,  can  pass  over  the  line  of  division 
between  the  two  sovereignties.  He  is  then  within,  the  do- 
minion and  exclusive  jurisdiction  of  the  United  States.  If 
he  has  committed  an  offense  against  their  laws,  their  tribunals 
alone  can  punish  him.  ,  If  he  is  wrongfully  imprisoned,  their 
judicial  tribunals  can  release  him  and  afford  him  redress. 
And  although,  as  we  have  said,  it  is  the  duty  of  the  marshal, 
or  other  person  holding  him,  to  make  known,  by  a  proper 

74 


586  Practice  in  Criminal  Casks. 

PART  4.  return,  the  authority  under  which  he  detains  him,  it  is  at  the 
same  time  imperatively  his  duty  to  obey  the  process  of  the 
United  States,  to  hold  the  prisoner  in  custody  under  it,  and 
to  refuse  obedience  to  the  mandate  or  process  of  any  other 
government.  And,  consequently,  it  is  his  duty  not  to  take 
the  prisoner,  nor  suffer  him  to  be  taken,  before  a  state  judge 
or  court  upon  habeas  corpus  issued  under  state  authority. 
No  state  judge  or  court,  after  they  are  judicially  informed 
that  the  party  is  imprisoned  under  the  authority  of  the  United 
States,  has  any  right  to  interfere  with  him,  or  require  him  to 
be  brought  before  them.  And  if  the  authority  of  a  state,  in 
the  form  of  judicial  process  or  otherwise,  should  attempt  to 
control  the  marshal  or  other  authorized  officer  or  agent  of  the 
United  States,  in  any  respect,  in  the  custody  of  the  prisoner, 
it  would  be  his  duty  to  resist  it,  and  to  call  to  his  aid  any 
force  that  might  be  necessary  to  maintain  the  authority  of 
law  against  illegal  interference.  No  judicial  process,  what* 
ever  form  it  may  assume,  can  have  any  lawful  authority 
outside  of  the  limits  of  the  jurisdiction  of  the  court  or  judge 
by  whom  it  is  issued ;  and  an  attempt  to  enforce  it  beyond 
these  boundaries  is  nothing  less  than  lawless  violence." 

The  Chief  Justice  proceeds  to  show,  with  admi- 
rable clearness  and  force,  that  there  is  nothing  in 
this  supremacy  of  the  general  government,  or  in 
the  jurisdiction  of  its  judicial  tribunals  to  awaken 
jealousy  or  offend  the  natural  and  just  pride  of  state 
sovereignty.  The  powers  confided  to  the  national 
government  were  voluntarily  and  deliberately  con- 
ferred by  the  people  of  the  several  states  for  their 
own  protection  and  safety.  And  their  anxiety  to 
preserve  it  in  its  full  force,  and  to  guard  it  against 
resistance  or  evasion  on  the  part  of  a  state,  is  mani- 
fested in  the  final  clause  of  the  constitution,  added 
when  the  whole  frame  of  government,  with  all  the 
powers  specified  therein,  had  been  adopted  by  the 
convention;  requiring  the  members  of  the  state  le- 
gislatures, wand  all  the  executive  and  judicial  officers 
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of  the  several  states,  to  bind  themselves  by  oath  or  CHAP3' 
solemn  affirmation,  to  support  this  constitution. 
"Now,"  continued  the  Chief  Justice,  "it  certainly 
can  be  no  humiliation  to  the  citizen  of  a  republic  to 
yield  a  ready  obedience  to  the  laws  as  administered 
by  the  constituted  authorities.  On  the  contrary,  it 
is  among  his  first  and  highest  duties  as  a  citizen,  be- 
cause free  government  cannot  exist  without  it.  #  #  • 
And  no  power  is  more  clearly  conferred  by  the  con- 
stitution and  laws  of  the  United  States,  than  the 
power  of  this  court  to  decide,  ultimately  and  finally, 
all  cases  arising  under  such  constitution  and  laws; 
and  for  that  purpose  to  bring  here  for  revision,  by 
writ  of  error,  the  judgment  of  a  state  court,  where 
such  questions  have  arisen,  and  the  right  claimed 
under  them  denied  by  the  highest  judicial  tribunal 
of  the  state."1 

1  Looking  at  this  question  under  the  strong  light  shed  upon  it  by  the 
opinion  of  Chief  Justice  Tabby,  it  may  seem  strange,  not  to  say  unac- 
countable, that  it  should  hare  rested  so  long  in  doubt,  or,  indeed  that 
it  should  have  led  to  any  diversity  of  opinion  at  all  among  the  learned 
and  able  men  under  whose  judicial  consideration  it  has,  from  time  to 
time,  been  brought,  during  the  lapse  of  three-quarters  of  a  century.  But 
it  is  to  be  borne  in  mind  that  until  the  establishment  of  the  constitu- 
tional government,  the  judicial  power,  with  a  very  limited  exoeption, 
under  the  articles  of  confederation,  had  been  lodged  exclusively,  first  in 
the  colonial,  and  then  in  the  state  tribunals.  Their  power  to  grant  relief 
on  habeas  corpus  was  plenary.  It  was  as  ample  as  that  of  the  King's 
Bench  in  England,  and  they  were  inured  to  its  unquestioned  exercise. 
The  constitution,  it  is  true,  had  invested  the  national  judiciary  with 
jurisdiction  over  all  oases  arising  under  the  constitution,  laws  and 
treaties  of  the  United  States,  and  congress  at  its  first  session  had  enacted 
that  the  national  courts  and  judges  should  have  power  to  issue  the  writ 
of  habeas  corpus  for  the  relief  of  all  persons  restrained  of  their  liberty 
under  or  by  color  of  the  authority  of  the  United  States.  With  this 
exception,  hardly  comprehensive  enough  to  embrace  one  in  a  hundred 
of  the  cases  requiring  the  application  of  this  remedy,  the  state  judica- 
tories were  left  in  full  possession  of  their  jurisdiction  over  the  remaining 
ninety-nine.  Nor  was  the  limited  power  conferred  upon  the  federal 
judiciary  to  grant  the  writ,  in  terms  declared  to  be  exclusive.    If  to 
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PABT4. 

CHAPTER  IV. 

OP    THE    INDICTMENT ARRANGEMENT AND    THEIR 

INCIDENTS. 

Where  the  indictment  is  to  be  preferred.']  The  6th 
article  of  the  amendment  to  the  constitution,  adop- 
ted soon  after  the  passage  of  the  judiciary  act,  among 
other  things  ordains,  that "  In  all  criminal  prosecutions 

these  circumstances  we  add  the  prejudice  arising  from  a  widely  diffused 
jealousy  of  the  national  government,  it  will  appear  less  surprising  that 
even  lawyers  and  judges  were  slow  to  discern  that  from  the  very  nature 
of  the  power,  it  must  of  necessity  be  exclusive,  and  that  the  authority 
of  the  state  courts  and  judges  had  accordingly  become  indirectly  limited 
pro  tanto.  It  was  a  result  not  to  be  arrived  at  by  the  study  of  English 
law  books,  but  to  be  reasoned  out  by  an  attentive  consideration  and 
thorough  comprehension  of  our  duplex  system  of  civil  government. 
In  some  of  the  discussions  to  which  the  subject  has  given  rise,  it  has 
been  said  that  each  state  is  bound  to  protect  the  liberties  of  its  own 
citizens,  and  that  to  this  end  its  judiciary  must  be  armed  with  unlimited 
power  to  afford  a  remedy  in  all  cases  of  unlawful  restraint  from  what- 
ever quarter.  But  the  oitizens  of  a  state  are  citizens  also  of  the  United 
States,  and  the  national  government  is  no  less  imperatively  bound,  and 
its  judiciary  no  less  competent,  to  afford  them  the  like  protection  against 
any  infringement  of  their  rights  under  oolor  of  its  authority. 

It  is  unnecessary  to  add  that  no  provision  contained  in  the  constitu- 
tion or  laws  of  any  state  touohing  the  writ  of  habeas  corpus,  can  in  any 
respect  vary  the  duty  of  its  courts  and  judges,  as  indicated  in  the 
judgment  of  the  court  in  the  case  of  Ableman  v.  Booth,  mentioned  in 
the  text,  nor  afford  any  justification  for  a  disregard  of  such  duty.  For 
example,  a  statute  of  the  State  of  New  York,  in  describing  the  persons 
who  shall  not  be  entitled  to  prosecute  this  writ,  designates  those  "  com- 
mitted or  detained  by  virtue  of  any  process  issued  by  any  court  of  the 
United  States,  or  my  judge  thereof,  in  cases  where  suoh  courts  or  judges 
have  exclusive  jurisdiction  under  the  laws  of  the  United  States ; "  bat 
is  silent  as  to  oases  of  commitment  on  process  issued  by  the  commis- 
sioners of  the  United  States,  although,  probably,  nineteen-twentieths  of 
the  commitment*  ^efore  indiotment  are  made  by  these  officers ;  and  it  is 
silent  also  with  respect  to  restraints  of  liberty  in  virtue  of  the  military 
laws  of  the  United  States.  These  omissions  can  have  no  legitimate 
influence  on  the  oonduct  of  the  state  courts  and  judges,  but  it  would 
have  been  better  to  supply  them,  and  better  still  to  have  excepted  in 
general  terms  all  persons  restrained  of  liberty  under  or  by  color  of  the 
law  of  the  United  Statu. 


Fbachcr  in  Criminal  Cases.  589 

the  accused  shall  enjoy  the  right  to  a  speedy  public  char,  4. 
trial  by  an  impartial  jury  of  the  state  or  district  where- 
in the  crime  shall  have  been  committed."  Congress 
had,  however,  already  seen  fit,  at  its  first  session,  to 
provide  "  That  in  cases  punishable  with  death,  the  trial 
shall  be  had  in  the  county  where  the  offense  was  com- 
mitted; or  where  that  cannot  be  done  without  great 
inconvenience,  twelve  petit  jurors  at  last  shall  be  sum- 
moned thence."1  This  statutable  provision,  not  being 
inconsistent  with  the  amendment,  is  not  repealed  by 
it,  and  so  it  was  considered  by  the  circuit  court  of  the 
district  of  Virginia  on  the  trial  of  Burr  for  treason. 
The  crime  was  alleged  to  have  been  committed  in 
Wood  county,  one  of  the  'frontier  counties  of  Vhv 
ginia.  The  trial  was  at  the  city  of  Bichmond,  in  that 
state,  on  account,  it  is  presumed,  of  the  inconveni- 
ence of  holding  the  court  in  Wood  county.  But 
twelve  of  the  petit  jurors  were  directed  to  be  drawn 
from  that  county,  the  court  being  of  opinion  that 
the  act  requiring  this  to  be  done  was  still  obligatory, 
certainly  so  unless  its  observance  was  waived  as  well 
by  the  United  States  as  by  the  accused.9  But  by  a 
recent  act  this  provision  of  the  act  of  '89  is  repealed.3 
Bo  much  of  it  however  as  requires  the  trial  in  capital 
cases  to  be  held  in  the  county  where  the  offense  was 
committed,  where  this  can  be  done  "  without  great 
inconvenience,"  is  yet  in  force.  But  to  render  the 
enactment  effective,  it  was  necessary  to  confer  the 
power  of  appointing  special  sessions  of  the  circuit 
courts;  and  this  authority  was  accordingly  given 
by  an  additional  act  passed  March  2d,  1793,  which 
was  made  to  embrace  criminal  offenses  of  whatever 
grade.    It  empowers  the  supreme  court  if  in  session, 

1  Act  of  Sept.  24, 1789,  oh.  20,  §  29 :  1  Stat,  at  Largo,  p.  88. 

•  Burr's  Trial,  vol.  1,  p.  863. 

9  Aot  of  July  16, 1862,  oh.  99,  §  2 :  12  Stat  at  Large,  p.  689. 
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PABT4-  or  if  not,  any  justice  thereof  together  with  the  dis- 
trict judge,  to  order  special  sessions  of  the  circuit 
court  "for  the  trial  of  criminal  causes  at  any  conve- 
nient place  within  the  district  nearer  to  the  place 
where  the  offense  may  be  said  to  be  committed,  than 
the  place  or  places  appointed  by  law  for  the  ordinary 
sessions.1 

The  foregoing  regulations  respecting  the  place  of 
trial  all  relate  to  offenses  committed  within  the 
United  States.    But  the  jurisdiction  of  the  national 
courts  is  not  limited  to  such  offenses;  and  by  a  later 
act  it  is  ordained  that  the  trial  of  all  offenses  which 
shall  have  been  committed  on  the  high  seas,  or  else- 
where out  of  the  limits  of  any  state  or  district,  shall 
be  in  the  district  where  the  offender  is  apprehended, 
or  into  which  he  may  be  first  brought.* 
tio^S0"        Indictments  for  all   offenses  against   the  United 
JS^1"*  States  may  be  found  indifferently  either  in  the  district 
wMtB^can-  or  circuit  court,  and  may,  at  the  instance  of  the  dis- 
gj^'     trict  attorney,  by  order  of  the  court  having  possession 
of  them,  to  be  entered  on  its  minutes,  be  transmitted 
from  the  one  court  to  the  other  for  trial,  except  that 
all  indictments  for  capital  offenses,  found  in  either 

1  Ch.  22,  §  3 : 1  Stat,  at  Large,  p.  384.  The  section  proceeds  to  direct, 
that  upon  the  appointment  of  any  such  special  session,  "  the  clerk  of 
such  oircuit  court  Bhall,  at  least  thirty  days  before  the  oommenoement 
of  such  special  session,  cause  the  time  and  place  of  holding  the  same,  to 
be  notified  for  at  least  three  weeks  successively,  in  one  or  more  of  the 
newspapers  published  nearest  to  the  place  where  the  session  is  to  be 
holden.  That  all  process,  suits  and  recognizances  of  every  kind,  whether 
respecting  jurors,  witnesses,  bail  or  otherwise,  which  relate  to  the  cases 
to  be  tried  at  the  said  special  sessions,  shall  be  considered  as  belonging  to 
such  sessions,  in  the  same  manner  as  if  they  had  been  issued  or  taken 
in  reference  thereto.  That  any  special  session  may  be  adjourned  to  any 
time  or  times  previous  to  the  next  stated  meeting  of  the  circuit  court. 
That  all  business  depending  for  trial  at  any  special  court,  shall  at  the 
olose  thereof  be  considered  as  of  course  removed  to  the  next  stated  term 
of  the  circuit  court." 

'Act  of  March  3, 1825,  ch.  65,  §  1 :  4  Stat,  at  Large,  p.  115. 
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court,  are  triable  only  in  the  circuit  court,  whither  it  chap.  4. 
is  made  the  duty  of  the  district  court  to  send  all  such 
indictments  found  therein.1 

"Whenever  there  are  several  charges  against  the  joilMierof 
same  person  or  persons  for  the  same  act  or  transac-  corait8' 
tion,  or  for  two  or  more  acts  or  transactions  connected 
together,  or  for  two  or  more  acts  or  transactions  of 
the  same  class  of  crimes  or  offenses  which  may  be 
properly  joined,  instead  of  having  several  indictments, 
the  whole  may  be  joined  in  one  indictment  in  sepa- 
rate counts;  and  if  two  or  more  indictments  shall  be 
found  in  such  cases,  the  court  may  order  them  con- 
solidated." Act  of  16th  Feb.,  1853 :  see  Appendix. 

Indictment  necessary  in  aU  cases.']  The  5th  article 
of  the  amendment  to  the  constitution  declares  that 
"  no  person  shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime,  unless  on  presentment  or 
indictment  of  a  grand  jury,  except  in  cases  arising  in 
the  land  or  naval  forces,  or  in  the  militia,  when  in 
actual  service,  in  time  of  war  or  actual  danger." 

This  provision  being  in  terms  confined  to  capital 
or  otherwise  infamous  crimes,  it  leaves  to  congress  a 
discretionary  power  to  provide  some  more  simple 
mode  of  bringing  minor  offenders  to  justice,  as,  for 
example,  the  legislature  of  the  State  of  New  York 
has  done,  although  the  state  constitution  contains  a 
similar  inhibition.  But  this  power  is  limited  by  a  fur- 
ther restriction  imposed  by  the  2d  section  of  the  3d 
article  of  the  constitution,  which  ordains  that  "  The 
trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury,  and  congress  has  not  seen  fit  to  exercise  it. 
Consequently  no  punishment  can  be  inflicted  by  the 
civil  judicial  tribunals  of  the  United  States  (unless 
the  limited  authority  possessed  by  the  courts  to  im- 

1  lot  of  August  8, 1846,  oh.  98,  §  2,  3 :  9  Stat,  at  Large,  p.  72. 
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PART4.  prison  for  contempt,  is  to  be  considered  an  exception), 
except  through  the  intervention  of  a  grand  jury. 

The  Grand  Jwry.]  The  mode  of  designating  and. 
summoning  grand  and  petit  jurors,  their  qualifica- 
tions,  &c,  have  already  been  treated  of  in  one  of  the 
earlier  parts  of  this  work,  to  which  the  reader  is  re- 
ferred. In  those  states  where,  as  in  New  York, 
grand  jurors  are  designated  by  lot  to  serve  in  the 
state  courts,  the  same  mode  of  designation  must  be 
resorted  to  in  the  national  courts.  Upon  this  point  the 
act  of  1840  is  explicit,  and  it  expressly  empowers  the 
court  "  to  make  all  necessary  rules  and  regulations 
for  conforming  the  designation  and  impanneling  of 
juries,  to  the  laws  and  usages  now  in  force  "  in  the 
several  states. 

The  rarity  of  criminal  prosecutions  in  the  courts 
of  the  United  States,  where  it  often  happened  that 
the  attendance  of  a  grand  jury  was  but  an  idle  cere- 
mony, owing  to  the  limited  criminal  jurisdiction  of 
these  courts,  a  well  guarded  act  of  congress  was  at 
length  passed  by  which  it  was  enacted: 

"  That  no  grand  jury  shall  hereafter  be  summoned  to  attend 
any  circuit  or  district  court  of  the  United  States,  unless  the 
judge  of  such  district  court,  or  one  of  the  judges  of  such  cir- 
cuit court,  shall,  in  his  own  discretion,  or  upon  the  notifica- 
tion of  the  district  attorney  that  such  jury  will  be  needed, 
order  a  venire  to  be  issued  thereon :  Provided^  that  nothing 
herein  shall  prevent  either  of  the  said  courts  in  turn  from  di- 
recting a  grand  jury  to  be  summoned  and  impanneled,  when- 
ever, in  its  judgment  it  may  be  proper  to  do  so,  and  at  such 
time  as  it  may  direct :  And  provided  further^  that  nothing 
herein  shall  operate  to  extend  beyond  what  the  law  now  per- 
mits, the  imprisonment  before  indictment  found  of  an  indi- 
vidual accused  of  a  crime  or  offense,  or  the  time  during  which 
an  individual  thus  accused  may  be  held  under  recognizance 
before  indictment  formed." ' 

1  Act  of  August  8, 1846,  oh.  98 :  9  Stat,  at  Large,  p.  72. 
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•  ^^^ 

It  was  held  by  the  circuit  court  for  the  district  of  chap.  4. 

Virginia,  that  a  person  under  accusation,  whose  case  ^2?* 
is  to  be  submitted  to  a  grand  jury,  has  the  same  right  lense- 
to  challenge  for  cause,  before  the  jurors  are  sworn,  as 
he  would  have  if  about  to  be  put  upon  his  trial  by  a 
petit  jury:  and  it  appearing  that  the  marshal,  after 
completing  his  panel  of  twenty-four  jurors  and  sum- 
moning them,  upon  ascertaining  that  two  of  the 
number  would  be  unable  to  attend,  summoned  two 
other  persons  in  their  stead,  he  was  held  to  have  acted 
without  legal  authority.  Having  once  chosen  and 
summoned  the  full  number,  he  became,  pro  hac  vice, 
functus  officio.  The  two  supernumeraries  were  accor- 
dingly set  aside,  and  the  deficiency  was  supplied 
from  the  bystanders.1  In  that  case  the  persons  to 
compose  the  grand  jury  had  been  selected  ad  libitum, 
by  the  marshal.  Had  they  been  designated  by  lot 
the  objection  would  have  been  more  forcible  still. 

In  the  State  of  New  York  the  grounds  of  challenge, 
(or  objection,  as  it  is  denominated  in  the.  statute,) 
are  specified  and  fixed  by  law ;  and  they  are  very 
limited,  being,  1.  that  the  juror  objected  to  is  the 
prosecutor,  or  complainant  upon  any  charge  against 
the  accused ;  2,  that  he  is  a  witness  on  the  part  of  the 
prosecution,  and  has  been  subpenaed  or  been  bound 
in  a  recognizance,  as  such.  Whether  thd  act  of  July 
20, 1840,  requiring  that  "jurors  to  serve  in  the  courts 
of  the  United  States,  in  each  state  respectively,  shall 
have  the  like  qualifications,"  &c,  "  as  jurors  of  the 
highest  court  of  law  of  such  state,'9  is  to  be  considered 
as  embracing  this  limitation,  has  not,  to  my  know- 
ledge, been  decided.  Doubtless  congress  had  refer- 
ence mainly  to  qualifications  of  a  more  general  nature, 
relating  to  citizenship,  property,  age,  &c.    But  con- 

x  Burr's  Trial,  vol.  1,  p.  31. 
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pabt4.  sidering  the  spirit  and  policy  of  the  act,  there  is  strong 
ground  for  holding  the  state  law  operative.  Be  this 
as  it  may,  however,  although  the  New  York  statute  ex- 
pressly forbids  the  allowance  "  of  any  other  challenge 
to  the  array  of  grand  jurors,  or  to  any  person  sum- 
'  moned  to  serve  as  a  grand  juror "  than  those  above 
specified,  it  can  hardly  be  supposed  that  it  was  in- 
tended to  exclude  irregularities  in  the  drawing  and 
summoning  of  the  persons  composing  the  array. 
%%££o{  But  a  late  act  of  congress  prescribes  other  causes 
challenge,  0f  challenge,  and  an  additional  oath.  This  act  is  the 
offspring  of  extraordinary  circumstances,  which  it  is 
to  be  hoped  will  be  of  short  duration;  but  it  will 
doubtless  remain  to  meet  the  possible  exigencies  of 
the  future.  It  is  too  important  to  be  omitted,  and 
does  not  admit  of  analytical  abbreviation.  It  is  as 
follows : 

"An  act  defining  additional  causes  of  challenge,  and  pre- 
scribing  an  additional  oath  for  grand  and  petit  jurors  in 
the  United  States  courts. 

Be  it  enacted^ That  in  addition  to  the  existing  causes 

of  disqualification  and  challenge  of  grand  and  petit  jurors  in 
the  courts  of  the  United  States,  the  following  are  hereby  de- 
clared and  established,  namely :  without  duress  and  coercion  to 
have  taken  up  arms,  or  to  have  joined  any  insurrection  and  re- 
bellion, against  the  United  States ;  to  have  adhered  to  any 
rebellion,  giving  it  aid  and  comfort ;  to  have  given,  directly  or 
indirectly,  any  assistance  in  money,  arms,  horses,  clothes,  or 
anything  whatever,  to  or  for  the  use  or  benefit  of  any  person 
or  persons  whom  the  person  giving  such  assistance  knew  to 
have  joined,  or  to  be  about  to  join,  any  insurrection  or  rebel- 
lion; or  to  have  resisted,  or  to  be  about  to  resist,  with  force  of 
arms,  the  execution  of  the  laws  of  the  United  States,  or 
whom  he  had  good  ground  to  believe  had  joined,  or  was 
about  to  join,  any  insurrection  or  rebellion ;  or  had  resisted, 
or  was  about  to  resist,  with  force  of  arms,  the  execution  of 
the  laws  of  the  United  States ;  or  to  have  counseled  or  ad- 
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vised  any  person  or  persons  to  join  any  insurrection  or  rebel-  CHAP.  4. 
lion ;  or  to  resist,  with  force  of  arms,  the  laws  of  the  United 
States. 

"  Sec.  2.  And  be  it  further  enacted,  That  at  each  and  every 
term  of  any  oourt  of  the  United  States,  the  district  attorney 
or  other  person  acting  for  and  on  behalf  of  the  United  States 
in  said  court,  may  move,  and  the  court,  in  their  discretion, 
may  require  the  clerk  to  tender  to  each  and  every  person  who 
may  be  summoned  to  serve  as  a  grand  or  petit  juror,  or 
venireman  or  talesman,  in  said  court,  the  following  oath  or 
affirmation,  viz.:  'You  do  solemnly  swear  (or  affirm,  as  the 
case  may  be)  that  you  will  support  the  constitution  of  the 
United  States  of  America;  that  you  have  not,  without  duress 
and  constraint,  taken  up  arms,  or  joined  any  insurrection  or 
rebellion  against  the  United  States;  that  you  have  not  ad- 
hered to  any  insurrection  or  rebellion,  giving  it  aid  or 
comfort ;  that  you  have  not  directly  or  indirectly,  given  any 
assistance  in  money,  or  any  other  thing,  to  any  person  or 
persons  whom  you  knew,  or  had  good  ground  to  believe,  had 
joined,  or  was  about  to  join,  said  insurrection  and  rebellion, 
or  had  resisted,  or  was  about  to  resist,  with  force  of  arms, 
the  execution  of  the  laws  of  the  United  States ;  and  that  you 
have  not  counseled  or  advised  any  person  or  persons  to  join 
any  rebellion  against,  or  to  resist,  with  force  of  arms,  the 
laws  of  the  United  States.9  Any  person  or  persons  declining 
to  take  said  oath  shall  be  discharged  by  the  court  from  serv- 
ing on  the  grand  or  petit  jury,  or  venire,  to  which  he  may 
have  been  summoned. 

"  Sec.  3.  And  be  it  further  enacted.  That  each  and  every 
person  who  shall  take  the  oath  herein  prescribed,  and  who 
shall  swear  falsely  as  to  any  matter  of  fact  embraced  by 
it,  shall  be  held  to  have  committed  the  crime  of  perjury,  and 
shall  be  subject  to  the  pains  and  penalties  declared  against 
that  crime.'9 l 

This  act  is  one  of  a  series  of  laws  passed  by  con- 
giess  in  consequence  of  the  existence  of  a  formidable 
insurrection  and  civil  war  still  raging  against  the 
national  government.    The  primary  object  of  the 

1  Aot  of  Jane  17, 1862,  oh.  103 :  12  SUt  at  Largo,  p.  430. 
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PART  4-  second  section  seems  to  be  to  secure  impartiality  on 
the  part  of  jurors  in  causes  civil  and  criminal,  to 
which  the  United  States  are  parties,  it  being  only 
%  on  motion  of  the  district  attorney  or  his  substitute 
that  the  prescribed  oath  can  be  required  of  persons 
summoned  to  serve  as  jurors.  The  right  of  the  dis- 
trict attorney  or  his  representative  to  make  this 

motion,  however,  is  not  confined  to  such  cases. 

» 

The  first  section,  making  disloyalty  a  disqualifica- 
tion and  lawful  ground  of  challenge,  with  respect  as 
well  to  petit  as  grand  jurors,  is  general  and  unqali- 
fied.  Most  of  the  acts  described,  it  will  be  seen,  are 
treasonable. 
Foreman        in  the  State  of  Mew  York,  and  in  some  other 

SSLter*1*  S*ates'  *^e  foreman  of  a  grand  jury  is  by  statute 
oatha.  empowered  to  administer  oaths  to  witnesses  who 
appear  before  such  jury  to  give  evidence.  But  he 
has  no  such  power  at  common  law,  and  congress  have 
not  thought  proper  to  pass  any  law  for  the  purpose 
of  conferring  it.  In  the  courts  of  the  United  States, 
it  is  indispensable,  therefore,  that  witnesses  to  testify 
before  a  grand  jury  should,  as  is  done  in  England, 
be  sworn  in  open  court  The  fact  of  their  having 
been  so  sworn  is  to  be  made  known  to  the  grand  jury 
by  a  certificate  furnished  to  the  witness  by  the  clerk. 
Evidence.]  Though  it  was  formerly  held  that  the 
grand  jury  ought  to  find  a  bill  if  probable  evidence 
were  adduced  in  support  of  it,  because  it  is  only  an 
accusation,  against  which  the  accused  will  afterwards 
have  an  opportunity  to  defend  himself,  the  just  and 
true  rule  unquestionably  is,  that  to  warrant  a  grand 
jury  in  finding  a  bill,  the  evidence  must  be  such  as 
to  convince  them  of  the  guilt  of  £he  accused.  1  Chit. 
Or.  Law,  318. 

With  respect  to  the  kind  of  evidence  which  a  grand 
jury  may  receive,  it  is  to  be  remarked  that  tt  should 
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in  general  be  such  only  as  is  usually  denominated  CHAP-4- 
legal  evidence.  It  must  in  its  nature  be  the  best  of 
which  the  case  admits,  and  must  be  given  on  oath. 
A  grand  jury  cannot,  therefore,  for  example,  receive 
in  evidence  the  written  examination  of  a  witness  in 
lieu  of  his  parol  testimony.  A  mere  office  copy  of  a 
written  document  cannot  be  received  instead  of  the 
original.  And  evidence  of  what  third  persons  have 
said  is  inadmissible.  Id.  In  the  case  of  The  United 
States  v.  Coolridge  (2  Gallis.,  364),  a  witness  who  pro- 
fessed to  have  conscientious  scruples  against  taking 
an  oath,  but  who  was  not  a  Quaker,  was  allowed  by 
the  grand  jury  to  give  his  testimony  as  a  witness 
without  being  sworn,  and  the  indictment  was  quashed 
on  this  ground.1 

Right  of  the  accused  to  process  to  compel  the  attendance 
of  witnesses  in  his  behalf.]  By  the  act  of  April  30, 1790, 
it  is  enacted  that  "every  person  or  persons  accused 
or  indicted  of  the  crimes  aforesaid,  shall  be  allowed 
and  admitted,  in  his  defense,  to  make  any  proof  that 
he  or  they  can  produce,  by  lawful  witness  or  witnesses, 
and  shall  have  the  like  process  of  the  court  where  he 
or  they  shall  be  tried,  to  compel  his,  her  or  their 
witnesses  to  appear  at  his  or  their  trial,  as  is  usually 
granted  to  compel  witnesses  to  appear  on  the  prose- 
cution against  them."1 

In  the  case  The  United  States  v.  Aaron  Burr,  the 
question  arose  whether  Burr,  being  then  under  re- 
cognizance to  appear  and  answer  to  an  indictment 
to  be  preferred  against  him  for  a  misdemeanor,  was 
entitled  to  the  process  of  subpoena  to  summon  wit- 
nesses, "before  indictment  found,  to  testify  in  his  behalf 

'The  motion  to  quash  ,was  founded  on  the  affidavit  of  the  witness 
himself  to  the  fact  of  his  not  having  been  sworn ;  bnt  the  court  lequired 
also  the  affidavit  of  the  defendant  of  his  belief  of  the  fact. 

»Ch.3,  §29:  1  Stat,  at  Large,  p.  118. 
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pabt4.  on  the  trial.  The  court  decided  that  he  was  so  enti- 
tled; being  of  opinion  that  this  right  was  secured  in 
express  terms  by  the  above  cited  section,  to  persons 
accused  of  capital  offenses,  and,  upon  general  princi- 
ples, the 'same  rule  should  be  applied  to  other  cases. 
The  following  is  the  conclusion  of  the  opinion  of  the 
court  delivered  by  Chief  Justice  Mabahaltj  upon 
this  point.  "Upon  immemorial  usage,  then,  and 
upon  what  is  deemed  a  sound  construction  of  the 
constitution  and  law  of  the  land,  the  court  is  of 
opinion,  that  any  person  charged  with  a  crime  in  the 
courts  of  the  United  States,  has  a  right  before,  aa 
well  as  after  indictment,  to  the  process  of  the  court 
to  compel  the  attendance  of  his  witnesses.  Much 
delay  and  much  inconvenience  may  be  avoided  by 
this  construction ;  no  mischief  which  is  perceived  can 
be  produced  by  it.  The  process  would  only  issue 
when,  according  to  the  ordinary  course  of  proceed- 
ing, the  indictment  would  be  tried  at  the  term  to 
which  the  subpoena  is  made  returnable;  so  that  it 
becomes  incumbent  on  the  accused  to  be  ready  for 
his  trial  at  that  term."  Burr's  Trial,  vol.  1,  pp.  177- 
180.1 

Process  for  the  a/rrest  of  fhe  defendant.]  Unless  the 
party  indicted  is  already  in  custody,  or  voluntarily 

'The  precise  question  before  the  court  was,  whether  Colonel  Burr 
was  entitled  to  a  subpoena  ducts  tecum,  directed  to  the  President  of  the 
Untied  States.  It  was  objected  by  the  attorney  for  the  United  States, 
first,  that  no  subpoena  oould  be  issued  in  behalf  of  the  accused  before 
indiotment  found,  and  secondly,  that  no  subpoena  could  properly  be 
issued  to  the  president  at  any  time.  The  decision  of  the  oonrt  upon 
the  first  objection  is  stated  in  the  text;  and  the  second  objection  was 
also  held  to  be  groundless.  But  in  Virginia  the  subpoena  duct$  tecum 
issues,  not  absolutely  of  course,  but,  with  the  leave  of  the  court  This 
rule  of  practice  the  court  thought  proper  to  adopt  in  the  case  of  Col. 
Burr,  especially  as  it  was  proposed  to  issue  this  process  to  the  president, 
and  therefore  entertained  the  question  of  the  materiality  of  the  evidenoe 
•ought 
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appears  in  pursuance  of  a  recognizance  previously  CHAP- 4- 
taken,  process  must  issue  for  the  purpose  of  bringing 
him  into  court,  in  order  to  defend  himself  against 
the  charge.1  There  are  no  special  regulations  pre- 
scribed by  congress  on  this  subject,  but  it  will  be 
useful,  nevertheless,  briefly  to  dwell  upon  it. 

The  authority  of  the  courts  of  the  United  States 
to  issue  process  to  bring  a  defendant  into  court  upon 
an  indictment  may  well  be  considered  as  a  power 
incidental  to  their  criminal  jurisdiction:  or  it  may 
be  considered  as  expressly  conferred  by  the  four- 
teenth section  of  the  judicial  act  of  1789,  giving  to 
these  courts  authority  to  issue  writs  necessary  for 
the  exercise  of  their  jurisdiction. 

At  common  law  the  usual  process  for  this  purpose 
is  a  writ  of  capias,  or  a  bench  warrant:  and  either 
mode  may  doubtless  be  properly  used  by  the  courts 
of  the  United  States.3  The  capias  issues  under  the 
seal  of  the  court,  in  the  name  of  the  president  of 
the  United  States;  is  tested  when  issued  by  a  circuit 
court,  in  the  name  of  the  chief  justice  of  the  United 
States;  and  is  signed  by  the  district  attorney.  It 
can  be  executed  only  within  the  district.  If  the 
defendant  is  elsewhere,  he  can  be  brought  within  the 
jurisdiction  of  the  court  only  by  the  means  already 
pointed  out 3  for  the  removal  of  prisoners  from  one 
district  to  another.    The  usual  practice  in  England 

1 "  For  though  (says  Mr.  Chitty)  a  bill  may  be  preferred  and  found 
against  a  person  in  his  absence,  this  being  an  ex  parte  proceeding  to 
which,  if  present,  he  could  make  no  opposition,  yet  in  general  no  in- 
dictment can  be  tried  unless  he  personally  appear ;  a  provision  founded 
on  a  principle  of  equity  in  all  oases,  and  the  express  enactment  of  the 
statute  28  Bdw.  Ill,  o.  3,  in  oapital  ones  that  no  man  shall  be  condemned 
without  being  brought  to  answer  by  due  process  of  law." 

1  In  the  cases  growing  ont  of  Burr's  expedition,  the  capias  was  con- 
sidered to  be  the  proper  process.  Burr's  Trial,  yol.  1,  p.  854. 

1  Bee,  ante,  p.  682. 
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PART4-  seems  to  be  to  make  the  process,  whether  capias  or 
bench  warrant,  returnable  generally,  at  the  next 
session  of  the  court,  without  specifying  the  time.  4 
Ohit.  Cr.  Law,  198.  And  such  a  return  is  understood 
to  mean  the  next  session  after  the  arrest,  and  not 
after  the  teste  or  date  of  the  process ;  and,  therefore, 
the  officer  may  justify  an  arrest  after  the  next  ensu- 
ing session;  though  it  is  the  practice  to  renew  the 
process  at  every  session,  if  not  6xecuted  before.  1 
Chit  Or.  Law,  342,  343.  The  more  correct  practice 
here  undoubtedly  is  to  make  the  process  returnable 
on  a  day  certain,  either  in  the  same  or  the  next 
session. 

In  England,  when  the  party  indicted  is  already 
under  recognizance,  no  process  can  be  had  against 
him  during  the  session  of  the  court,  "because  it  is 
looked  upon  in  law  as  one  day,  and  the  defendant 
has  the  whole  to  make  his  appearance,"  1  Chit.  Or. 
Law,  342.  "In  such  cases,  however,"  adda  Mr. 
Chitty,  "the  prosecutor  may,  if  the  defendant  has 
not  appeared,  bespeak  a  bench  warrant  during  the 
assizes  or  sessions,  which  will  be  issued  at  the  close 
thereof.  If  the  assizes  or  sessions  are  over,  and  no 
bench  warrant  has  been  previously  applied  for,  then 
a  warrant  from  a  single  judge  or  justice  of  the  peace 
may  be  obtained ;  and  in  order  to  make  the  applica- 
tion effectual,  it  must  be  grounded  upon  the  certificate 
of  the  clerk  of  assize  or  the  clerk  of  the  peace,  that 
the  indictment  has  been  found  against  the  defendant, 
upon  which  the  warrant  will  be  granted,  or  under  the 
before  mentioned  statutes  may  either  be  an  affidavit 
or  a  certificate."  Id.  This  distinction  seems  to  savor 
more  of  technical  nicety  than  of  good  sense.  The 
sole  object  of  the  recognizance  is  to  insure  the  pre- 
sence of  the  accused  to  answer  to  the  indictment  in 
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the  event  of  one  being  found  against  him,  and  such  CHAP- 4- 
is  the  condition  of  the  recognizance.  The  finding  of 
the  bill  of  indictment  furnishes  a  new  and  powerful 
motive  for  escape ;  and  it  appears  to  be  unwarrant- 
'  able  as  well  as  inconsistent,  upon  a  mere  fiction  of 
law,  thus  to  jeopard  the  claims  of  public  justice,  and 
the  safety  of  the  bail.  The  same  principle,  for  aught 
that  is  perceived,  would  forbid  the  trial,  commitment 
for  want  of  sureties,  or  even  the  arraignment  of  a 
person  under  recognizance,  against  whom  an  indict- 
ment should  be  found,  though  he  should  be  present 
in  court,  unless  he  should  voluntarily  offer  himself 
for  the  purpose.  No  such  fiction,  it  is  believed,  is 
recognized,  in  this  respect,  in  the  courts  of  the  United 
States.  In  each  of  the  New  York  districts  there  is 
an  express  rule  of  court  authorizing  the  district  attor- 
ney "  on  an  indictment  found  by  a  grand  jury,  forth- 
with to  sue  out  a  capias  under  the  seal  of  the  court, 
for  the  arrest  of  the  person  indicted." 

NoUe  prosequi.']  The  law  of  England  relative  to  the 
power  to  enter  a  nolle  prosequi  is  thus  stated  by  Mr. 
Ohitty  [Vol.  1,  p.  478] :  "During  these  various  stages 
of  the  proceeding  [i.  «.,  at  any  time  antecedent  to  the 
trial],  a  nolle  prosequi  may  be  entered  by  the  attorney- 
general.  The  usual  occasion  of  granting  the  stay  of 
prosecution  is,  either  when  in  case  of  misdemeanor, 
a  civil  action  is  depending  for  the  same  cause,  or  any 
improper  and  vexatious  attempts  are  made  to  oppress 
and  injure  the  defendant,  as  by  repeatedly  preferring 
defective  indictments  for  the  same  supposed  offense ; 
or  if  it  be  clear  that  the  indictment  for*  a  misde- 
meanor  is  not  sustainable  against  the  defendant,  as 
if  a  surgeon  be  indicted  for  refusing  to  be  a  con- 
stable.'9 It  is  supposed  that  the  several  district 
attorneys  of  the  United  States  possess  this  power. 
Probably  before  exercising  it  they  would,  in  general, 
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pabt4.  consider  it  advisable/ to  state  the  circumstances  of  the 
case  informally  to  the  court,  for  the  purpose  of  obtain- 
ing its  assent,  tacit  or  express,  to  the  propriety  of  the 
step. 

Arraignment']  By  the  4th  section  of  the  act  of  # 
March  3,  1835,  "in  amendment  of  the  acts  for  the 
punishment  of  offenses  against  the  United  States," 
it  is  enacted,  "That  whenever  any  person  indicted 
for  any  offense  against  the  United  States,  whether 
capital  or  otherwise,  shall,  upon  his  arraignment, 
stand  mute,  or  will  not  plead  or  answer  thereto,  it 
shall  be  the  duty  of  the  court  to  enter  the  plea  of 
not  guilty  on  his  behalf,  in  the  same  manner  as  if  he 
had  pleaded  not  guilty  thereto.  And  when  the  party 
shall  plead  not  guilty,  or  such  plea  shall  be  entered 
as  aforesaid,  the  cause  shall  be  deemed  at  issue,  and 
shall,  without  further  form  or  ceremony,  be  tried  by 
jury.  And  in  all  trials  in  capital  cases,  if  the  party 
indicted  shall  peremptorily  challenge  above  the 
number  of  jurors  allowed  by  law,  such  excess  of 
challenges  shall  be  disallowed  by  the  court,  and  the 
cause  shall  proceed  for  trial  in  the  same  manner  as  if 
challenges  had  not  been  made." 1 
Primers  To  remedy  an  expensive  abuse  it  has  been  enacted 
brought  that  "no  writ  shall  be  necessary  to  bring  into  court 
and  re-       any  prisoner  or  person  in  custody,  or  for  remanding 


by  order,  him  from  the  court  into  custody;  but  the  same  shall 
be  done  on  the  order  of  the  court  or  district  attorney, 
for  which  no  fee  shall  be  charged  by  the  clerk  or 
marshal."1 

1  Ch.  40 :  \  Stat  at  Large,  p.  775.  This  section  supersedes  the  provisions 
of  the  30th  section  of  the  Crimes  act  of  1790,  and  those  of  the  14th  sec- 
tion of  the  act  of  March  3, 1825. 

"Act  of  Feb.  16, 1853,  §  8 :  Appendix. 
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CHAP.  5. 

CHAPTER  V. 

TEIAL. 
Rights  guaranteed  to  the  accused. 

The  sixth  article  of  the  amendments  to  the  consti- 
tution, as  already  stated,  secures  to  the  accused,  "a 
right  to  a  speedy  and  public  trial.'9  It  entitles  him 
also  "to  be  informed  of  the  nature  and  cause  of  the 
accusation;  to  be  confronted  with  the  witnesses 
against  him ;  to  have  compulsory  process  for  obtain- 
ing witnesses  in  his  favor,  and  to  have  the  assistance 
of  counsel  for  his  defense." 

Speedy  Trial.]  The  spirit  of  this  guaranty  is  easily 
discerned,  and  it  was  designed  for  practical  effect. 
It  eiyoins  upon  the  public  prosecutor  the  duty  of  dili- 
gent preparation  for  the  trial,  and  upon  the  courts  the 
obligation  to  require  the  strict  performance  of  this 
duty.  A  failure  to  fulfill  it  entitles  the  accused  to 
his  discharge  from  further  imprisonment,  either  abso- 
lutely or  upon  his  own  recognizance,  or,  if  he  ha& 
been  admitted  to  bail,  it  entitles  his  sureties  to  a 
discharge  from  further  responsibility.  It  is  to  be 
borne  in  mind,  moreover,  that  this  provision  was 
intended  for  the  benefit  of  the  accused,  and  that  it 
affords  no  warrant  for  compelling  him  to  be  brought 
to  trial  without  an  opportunity  for  due  preparation. l 

Copy  of  the  indictment,  &c]  A  person  indicted  for 
treason  must  have  a  copy  of  the  indictment,  and  a 
list  of  the  panel  of  petit  jurors  summoned,  and  of 

1  It  is  said  to  be  the  fettled  practice  of  the  English  courts,  in  cases  of 
felon  j,  to  try  the  accused  at  the  same  session,  and  generally  on  the  same 
day  when  the  indictment  is  found  against  him  and  he  is  arraigned ; 
while  in  misdemeanors  the  practioe  Is  otherwise ;  and  when  the  defend- 
ant is  not  in  actual  custody,  it  is  said  the  court  has  no  power  to  compel 
lit™  to  take  his  trial  at  the  same  session  at  which  he  pleaded  to  the 
indictment  1  Chit  Cr.  Law,  483,  484.  No  such  distinction,  it  is 
hollered,  has  erer  been  made  in  the  courts  of  this  country. 
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*»AHT  *•  the  witnesses  to  be  produced  on  the  trial  to  prove  the 
indictment,  stating  their  names  and  places  of  abode, 
delivered  to  him  at  least  three  entire  days  before  the 
trial ;  and  if  indicted  for  any  other  capital  offenses, 
must  havedelivered  to  him  such  copy  of  the  indictment 
and  list  of  jurors,  two  entire  days  before  the  trial. l 
Bight  of  defense — Process  for  witnesses — Assignment 
of  counsel.]  The  sixth  article  of  the  amendment  to 
the  constitution  further  ordains  that  the  accused  in 
dU  criminal  prosecutions  shall  "have  compulsory 
process  for  obtaining  witnesses  in  his  favor  and  the 
assistance  of  counsel  for  his  defense."  The  crimes 
act  of  1790,  just  above  cited,  contains  like  provisions 
in  ajnore  amplified  form.  It  was  passed,  as  we  have 
seen,  before  the  full  ratification  of  the  amendment, 
but  not  being  inconsistent  with  it,  the  act  was  not 
repealed  by  it  The  29th  section  of  this  act,  in  addi- 
tion to  the  provisions  already  recited,  directs : 

"  That  every  person  so  accused  and  indicted  for  any  of  the 
crimes  aforesaid,  shall  also  be  allowed  and  admitted  to  make 
his  full  defense  by  counsel  learned  in  the  law;  and  the  court 
before  whom  such  person  shall  be  tried,  or  some  judge  there* 
of,  shall,  and  they  are  hereby  authorized  and  required  imme- 

1  Crimes  act  of  April  30,  1790,  ch.  9,  §  29:  1  Stat,  at  Large,  p.  118. 
In  England  the  right  to  have  a  copy  of  the  indictment  is  limited  to 
indictment  for  treason,  bat  the  time  of  its  delivery  before  trial,  is  longer. 
The  statute  7  W.  Ill,  o.  8,  gives  five  days,  and  the  act  was  interpreted 
to  mean  five  days  before  the  arraignment  of  the  prisoner,  for  then  is  the 
time  for  him  to  take  exception  to  it  by  way  of  a  plea  or  a  demurrer. 
4  Bla.  Com.  351.  It  was  held,  also,  that  the  copy  ought  to  include  the 
caption  of  the  indictment.  *  The  statute  7  Anne,  c.  24,  extends  the  time 
to  ten  days,  and  requires  also  a  list  of  jurors  and  witnesses  to  be  deliv- 
ered. Id.,  352,  note.  There  seems  to  be  good  sense,  and  no  more  than 
justice,  in  the  liberal  interpretation  of  the  English  acts  by  whioh  the 
specified  number  of  days  is  computed  from  the  arraignment ;  and  the 
number  of  days  prescribed  in  the  American  act  seemB  insufficient,  espe- 
cially if,  according  to  the  decision  of  the  late  Judge  Stoky,  the  word  "trial" 
in  this  act  is  to  receive  a  striot  interpretation,  limiting  its  ™«™rfi»ff  to  a 
trial  by  jury.  4  Mason's  Rep.,  282. 
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diately  upon  his  request,  to  assign  to  such  person  such  counsel,  CHAP.  5. 
not  exceeding  two,  as  such  person  shall  desire,  to  whom  such 
counsel  shall  have  free  access  at  all  reasonable  hours;  and 
every  such  person  or  persons  accused  or  indicted  of  the 
crimes  aforesaid,  shall  be  allowed  and  admitted  in  his  said 
defense  to  make  any  proof  that  he  or  they  can  produce,  by 
lawful  witnesses,  and  shall  have  the  like  process  of  the  court 
where  he  or  they  shall  be  tried,  to  compel  his  or  their  wit* 
nesses  to  appear  at  his  or  their  trial,  as  is  usually  granted  to 
compel  witnesses  to  appear  on  the  prosecution  against  them." 

This  enactment,  designed  to  secure  important  pri- 
vileges to  the  accused,  which  are  denied  by  the 
common  law,  it  will  be  noticed,  applies  only  to  per- 
sons indicted  for  offenses  comprised  by  the  words 
"any  of  the  crimes  aforesaid."  The  section  of  which 
it  forms  a  part,  names  only  treason  and  other  capital 
offenses.  But  the  other  sections  of  the  act  define  all 
the  offenses  for  the  punishment  of  which  it  was  then 
thought  necessary  to  provide,  and  it  may  reasonably 
be  presumed  that  the  enactment  was  designed  to 
embrace  all  the  offenses  defined  and  declared  punish- 
able by  the  act.  But  the  catalogue  of  offenses  against 
the  United  States  has,  by  subsequent  laws,  been  con- 
siderably enlarged,  and  to  these  new  offenses  the 
provision  in  question  is  supposed  not  to  extend.  I 
am  not  aware,  however,  that  any  distinction  has 
been  made  in  any  of  the  courts  of  the  United  States, 
with  respect  to  any  of  the  rights  conferred  on  the 
accused  by  the  act  of  1790,  between  the  offenses  enu- 
merated in  the  act  and  those  subsequently  defined. 
And  by  a  later  act,  the  right  to  compulsory  process 
for  witnesses  has  been  extended  in  favor  of  indigent 
persons.    The  provision  is  in  the  following  words : 

"  And  be  it  further  enacted.  That  whenever  any  indictment 
shall  be  pending  in  any  court  of  the  United  States,  and  any 
defendant  thereto  shall  make  an  affidavit,  setting  forth  that 
there  are  witnesses  whose  evidence  is  material  to  his  defenset 
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PART  4.  and  that  he  cannot  safely  go  to  trial  without  them,  what  he 
expects  to  prove  by  each  of  them,  that  they  are  within  the 
district  in  which  the  court  is  held,  or  within  one  hundred 
miles  of  the  place  of  trial,  and  that  he  is  not  possessed  of 
sufficient  means,  and  is  actually  unable  to  pay  the  fees  of  such 
witnesses,  the  court  in  term,  or  any  judge  thereof  in  vacation, 
may,  if  it  appear  proper  to  do  so,  order  that  such  witnesses 
be  subpenaed,  if  found  within  the  limits  aforesaid ;  and  in 
such  case,  the  costs  incurred  by  such  process  and  the  fees  of 
such  witnesses  shall  be  paid  in  the  same  manner  that  similar 
costs  and  fees  are  paid  in  case  of  witnesses  subpenaed  in 
behalf  of  the  United  States." l 

In  requiring  the  payment  by  the  United  States  of 
the  fees  of  the  witnesses,  the  act  unquestionably 
extends  to  fees  for  attendance  as  well  as  for  travel. 

Another  early  act  directs  that  "  subpoenas  for  wit- 
nesses who  may  be  required  to  attend  a  court  of  the 
United  States,  in  any  district  thereof,  may  run  into 
any  other  district,  provided,  that  in  civil  causes,  the 
witnesses  living  out  of  the  district  in  which  the  court 
is  holden,  do  not  live  at  a  greater  distance  than  one 
hundred  miles  from  the  place  of  holding  the  court."* 
The  limitation  imposed  by  this  proviso  with  respect 
to  civil  cases,  the  reader  will  have  noticed,  is  adopted 
by  the  act  of  1846,  above  recited,  respecting  witnesses 
subpenaed  in  behalf  of  the  defendant  in  virtue  of  that 
act.  But  with  this  exception,  the  process  of  subpoena, 
in  criminal  cases,  runs  throughout  the  United  States. 

The  petit  jwry — Bights  of  challenge.']  Touching  the 
qualifications  of  jurors,  and  the  mode  of  designating 
and  summoning  them,  vide]  supra,  p.  407.3 

1  Act  of  August  8, 1846,  oh.  98,  §11:9  Stat,  at  Large,  p.  74. 

9  Act  of  March  2, 1792,  ch.  23,  §  6 :  1  Stat,  at  Large,  p.  335. 

*  The  act  of  June  17,  1862,  ch.  103,  prescribing  new  cause  of  chal- 
lenge and  requiring  an  additional  oath,  recited  supra,  p.  694,  it  will  be 
seen,  embraces  petit  as  well  as  grand  jurors. 
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The  right  of  peremptory  challenge  in  capital  cases  CHAP- 5- 
exists  in  the  courts  of  the  United  States ;  but  there 
appears  to  be  some  uncertainty  with  respect  to  its 
boundaries*  For  the  purpose,  doubtless,  of  avoid- 
ing certain  incongruities  which  were  supposed  to  . 
be  sanctioned  by  the  common  law,  relative  to  the 
consequences  to  the  prisoner  in  case  he  should  per- 
emptorily challenge  a  greater  number  of  jurors  than 
the  law  permitted,1  it  was  provided  in  the  crimes 
act  of  1790,  that  when  any  person  or  persons  indicted 
for  treason,  should  peremptorily  challenge  more  than 
thirty-five ;  and  when  any  person  or  persons  indicted 
for  "any  other  offenses  hereinbefore  set  forth,  for 
which  the  punishment  is  declared  to  be  death," 
should  peremptorily  challenge  more  than  twenty 
of  the  jury,  the  court  should  nevertheless  pro- 
ceed to  the  trial  of  such  person  or  persons  as  if 
he  or  they  had  pleaded  not  guilty.1  The  num- 
bers here  designated  were  in  accordance  with  the 
laws  of  England  at  that  time.  For  although  by 
the  common  law  the  prisoner  was  allowed  thirty-five 
peremptory  challenges  in  all  cases  of  capital  felony, 
as  well  as  on  an  indictment  for  treason,  the  number 
in  cases  of  murder  and  other  felonies  had  been  re- 
duced to  twenty  by  a  statute  passed  in  the  reign  of 
Henry  VIII.3 

In  the  case  of  The  United  States  v.  Johns,  tried  in 
1806,  in  the  circuit  court  for  the  Pennsylvania  dis- 
trict, for  a  capital  felony,  created  by  an  act  passed 
subsequently  to  the  above  cited  act  of  1790,  it  was 
held  that  the  prisoner  was  entitled  to  thirty-five  per- 

1  See  1  Chit  Cr.  Law,  536. 

■Ch.  9,  §  29 :  1  Stat,  at  Large,  p.  112. 

'See  1  Chit  Cr.  Law,  534;  4  Bla.  Com.,  353.  This  statute  also  em* 
braoed  treason,  but  so  far  as  respects  this  crime  was  repealed  by  the  1 
and  2  Ph.  and  M.  Id. 
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part4.  emptoTy  challenges,  on  the  ground  that  the  provi- 
sion in  the  29th  section  of  the  act  of  1790,  extended 
only  to  offenses  named  in  that  act  1  Wash.  C.  0. 
Rep.,  363.  And  in  the  subsequent  case  of  The  United, 
States  v.  Magill  (id.,  465),  the  same  distinction  was 
again  taken. 

But  the  act  of  1835,  the  fourth  section  of  which 
was  clearly  designed  to  extend  and  supersede  the 
30th  section  of  the  act  of  1790,  provided,  as  we  have 
seen, '  in  general  terms,  that  "  in  all  trials  in  capital 
cases,  if  the  party  indicted  shall  peremptorily  chal- 
lenge above  the  number  of  jurors  allowed  by  law,  such 
excess  shall  be  disallowed,"  &c.  Now,  what  law  is 
here  referred  to  ?  Doubtless  the  existing  law,  what- 
ever it  might  be,  by  which  the  subject  was  regulated 
in  the  courts  of  the  United  States.  But  if  the  above 
cited  decisions  are  sound,  then  it  follows  that  differ- 
ent rules  are  still  to  be  applied  to  different  cases, 
according  as  they  shall  have  arisen  under  the  act  of 
1790,  or  under  some  subsequent  act ;  and  that  while 
in  cases  of  the  former  description  (other  than  treason), 
only  twenty  peremptory  challenges  are  to  be  allowed, 
in  like  cases  of  the  latter  description  resort  is  to  be 
had  to  the  ancient  common  law  of  England  for  a  rule 
abrogated  by  statute  three  centuries  qgo,  allowing 
thirty-five  peremptory  challenges.  With  unfeigned 
respect  for  the  learned  judges  by  whom  these  decisions 
were  made,  I  cannot  but  perceive  that  there  is  serious 
ground  for  doubting  their  soundness.  They  seem  to 
have  been  made  under  the  erroneous  impression  that 
the  design  of  the  29th  section  of  the  act  of  1790  was 
to  prescribe  a  new  rule  with  regard  to  the  number  of 
challenges  to  be  allowed,  whereas,  the  object  being, 
as  it  appears  to  me,  merely  to  direct  what  should  be 
done  when  the  accused  attempted  to  transcend  the 

1  Supra,  p.  602. 
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limits  of  his  privilege,  if  this  section  is  to  be  considered  chap.  5. 
as  bearing  upon  the  point  in  question  at  all,  it  ought 
rather  to  be  regarded  as  indirectly  declaratory  of  the 
law  as  it  was  then  in  England,  and  supposed  to  be 
in  this  country.  Before  adopting  the  principle  in- 
volved in  these  decisions,  it  is  important  to  look  to  the 
collateral  consequences  to  which  it  would  lead.  It 
was  a  rule  of  the  common  law,  for  example,  that  any 
number  of  jurors  might  be  peremptorily  challenged 
by  the  crown,  without  alleging  any  other  reason  for 
the  objection  than  "quod  non  boni  sunt  pro  rege" 
1  Chit.  Or.  Law,  533.  But  this  power,  "  being  found 
very  liable  to  abuse,"  was  taken  away  by  statute  in 
the  reign  of  Edward  I.  But  it  is,  I  take  it,  quite  clear, 
if  the  principle  on  which  the  above  decisions  rest  is 
valid,  that  this  rule  still  exists  in  the  courts  of  the 
United  States.  Such  a  rule  would,  however,  it  is  pre- 
sumed, strike  every  one  as  inconsistent  with  the  spirit 
of  our  institutions.  But  let  us  see  how  the  case  stands 
in  point  of  authority. 

Although  the  statute  of  Edward  denied  to  the 
crown  the  right  to  challenge  without  cause  shown, 
yet  it  has  been  the  uniform  practice  under  this  sta- 
tute, not  to  compel  the  crown'  to  show  cause  at  the 
time  the  objection  is  taken,  but  to  nut  aside  the  juror 
qntil  the  whole  panel  is  gone  through,  and  it  appears 
that  there  will  not  be  a  full  jury  without  the  person 
so  challenged.  In  the  case  of  The  United  States  v. 
Marchant  and  Colson  (12  Wheat.,  480),  this  important 
role  of  English  practice  is  stated  by  the  court,  and 
treated  as  applicable  to  criminal  proceedings  in  the 
courts  of  the  United  States.  Here  then  is  a  recog- 
nition by  the  supreme  court  of  the  United  States,  of 
a  rule  of  procedure  introduced  by  an  English  statute 
altering  the  common  law.1    Why  not  then,  upon  the 

1  This  rule  was  followed  bj  the  circuit  ooort  for  the  Eastern  district  of 

77 
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PABT4'  same  principle,  adopt  also  the  rules  introduced  by  the 
statute  of  Henry  VIII,  limiting  the  right  of  peremp- 
tory challenge  by  the  accused  on  an  indictment  for  a 
capital  felony  other  than  treason,  to  the  number  of 
twenty  ?  The  result  of  this  construction  would  be,  what 
I  can  not  doubt  it  ought  to  be,  the  right  of  the  ac- 
cused in  trials  for  treason,  to  thirty  peremptory  chal- 
lenges, and  for  murder  and  other  capital  offenses, 
twenty. 

Challenge  far  cause.]  Challenges  for  cause,  are  either 
to  the  array,  or,  to  the  polls;  and  challenges  of  both 
descriptions  are  either  principal  or  to  the  favor.  In 
treating  of  the  practice  of  the  circuit  and  district 
courts,  in  a  preceding  part  of  this  work,  I  have  recited 
the  late  statute  defining  additional  causes  of  challenge ; 
and  it  is  not  compatible  with  my  design  to  enter  at 
large  into  an  examination  of  the  various  grounds  of 
challenge  depending  on  the  common  law.  Relative 
to  one  of  the  causes  of  principal  challenge,  and  that 
of  more  frequent  occurrence  than  any  other,  a  diver- 
sity of  opinion  has  prevailed  in  the  American  courts. 
I  refer  to  a  preconceived  opinion  supposed  to  have  been 
formed  by  the  juror  relative  to  the  merits  of  the  case 
to  be  tried,  adverse  to  the  challenging  party. 

On  the  trial  of  dpi.  Burr,  in  the  progress  of  which 
every  inch  of  ground  admitting  of  debate  was  very 
earnestly  and  ably  contested,  Chief  Justice  MaiwtaTiTi 
declared  the  rule  to  be  "that  a  man  must  not  only 
have  formed,  but  declared  an  opinion,  in  order  to 
exclude  him  from  serving  on  the  jury."  Burr's  Trial, 
vol.  1,  p.  44,  and  passim.  But  it  has  been  held  by  the 
supreme  court  of  the  State  of  New  York,  that  the 

Pennsylvania,  on  the  authority  of  the  case  of  The  United  Statu  v.  Mdr- 
chant  and  Cohon,  in  the  case  of  The  United  8tatti  r.  WiUon  and  Porter, 
1  Bald.  Rep.,  78. 
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formation  of  an  opinion  alone  is  a  disqualification,  chap.  5. 
and  a  principal  cause  of  challenge. 

On  a  challenge  to  the  favor,  (which  must  be  decided 
upon  evidence,  by  triors,)  the  challenged  juror  may 
be  examined  as  to  the  matter  of  the  challenge,  pro- 
vided it  do  not  tend  to  his  dishonor  or  discredit.  1 
Archb.  Pr.,  185;  1  Gowen'sBep.,  432. 

Separate  trial.'}  In  the  case  of  The  United  States  v. 
Marchant  and  Colson  (12  Wheat.,  480),  which  came 
before  the  supreme  court  on  a  certificate  of  division 
from  the  circuit  court  for  the  district  of  Massachusetts, 
it  was  decided  that  when  two  or  more  persons  are 
charged  in  the  same  indictment  in  a  court  of  the 
United  States,  with  a  capital  offense,  they  have  not 
by  law  a  right  to  be  tried  separately,  the  United 
States  by  their  attorney  objecting  thereto;  but  that 
the  court  has  a  discretionary  power  to  direct  separate 
trials,  not  only  at  the  request  of  the  prisoners,  but 
against  their  wishes.  "It  is,"  say  the  court,  "a 
matter  of  sound  discretion,  to  be  exercised  by  the 
court,  with  all  due  regard  and  tenderness  to  prison- 
ers, according  to  the  known  humanity  of  our  juris- 
prudence." 

Where  several  are  tried  jointly  on  the  same  indict- 
ment, each  individual  has  a  right  to  the  full  number 
of  his  challenges.  But  in  England,  if  they  refuse  to 
join  in  their  challenges,  the  practice  is,  on  this  ground 
alone,  for  the  court  to  direct  them  to  be  tried  sepa- 
rately, in  order  to  prevent  the  delay  which  might 
arise  from  the  whole  panel  being  exhausted.  See  1 
Chit  Or.  Law,  535,  and  the  authorities  cited  by  him. 
This  practice  is  commented  on  and  explained  by  the 
court  in  the  case  of  Marchant  and  Colson,  above  cited, 
but  I  do  not  perceive  in  the  opinion  of  the  court,  any 
distinct  recognition  of  it  as  applicable  to  proceedings 
in  the  courts  of  the  United  States. 
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PAST4.  Siu  0f  exceptions.]  It  is  well  settled  in  England 
that  no  bill  of  exceptions  lies  in  capital  cases,  and 
though  the  authorities  are  not  all  agreed  upon  this 
point  in  cases  of  misdemeanor,  the  better  opinion 
seems  to  be  that  this  remedy  does  not  exist  in  any 
criminal  case.  There  is  no  statute  of  the  United 
States  giving  a  writ  of  error  to  revise  the  judgments 
of  the  district  and  circuit  courts  in  criminal  cases, 
and,  consequently,  no  bill  of  exceptions  can  lawfully 
be  allowed.  It  is  only  by  means  of  a  certificate  of 
disagreement  in  opinion,  upon  a  question  of  law, 
between  the  judges  of  a  circuit  court,  that  a  criminal 
case  can  be  brought  under  the  cognizance  of  supreme 
court.  Neither  a  writ  of  error,  nor  a  writ  of  pro- 
hibition, nor  a  certiorari  will  lie.  Ex  parte  Gordon, 
1  Black,  503. 

Province  and  power  of  the  jury.]  There  is  a  familiar 
saying,  that  in  criminal  cases,  the  jury  are  the  judges 
of  the  law  as  well  as  of  the  fact  Its  frequent  repeti- 
tion by  lawyers,  as  well  as  by  others,  of  itself  fur- 
nishes evidence  of  its  truth  in  some  sense,  while  the 
fact  that  it  has  recently  become  a  subject  of  discus- 
sion in  our  courts,  and  that  judges  have  expressed 
conflicting  opinions  respecting  its  true  signification, 
proves  that  it  has  been  misunderstood. 

In  the  case  of  The  United  States  v.  Wilson  and 
Porter,  which  was  an  indictment  for  robbing  a  mail 
1  carrier  and  putting  his  life  in  jeopardy,  tried  before 
the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania,  in  1832  (1  Baldw.  Rep.,  78), 
the  court  in  charging  the  jury,  after  stating  at  length 
the  opinions  entertained  by  the  court  on  the  various 
points  of  law  involved  in  the  case,  proceeded  as  fol- 
lows: "We  have  thus  stated  to  you  the  law  of  this 
case  under  the  solemn  duties  and  obligations  imposed 
on  us,  under  the  clear  conviction  that  in  doing  so  we 
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havd  presented  to  you  the  true  test  by  which  you  CHAP- 5- 
will  apply  the  evidence  to  the  case;  but  you  will  dis- 
tinctly understand  that  you  are  the  judges  both  of 
the  law  and  fact  in  a  criminal  case,  and  are  not  bound 
by  the  opinion  of  the  court;  you  may  judge  for  your- 
selves, and  if  you  should  feel  it  your  duty  to  differ 
from  us,  you  must  find  your  verdict  accordingly." 
The  court,  however,  thought  proper,  nevertheless, 
strongly  to  inculcate  upon  the  jury  the  propriety  of 
"taking  the  law  as  given  by  the  court,"  instead  of 
"making  a  rule  of  their  own,"  and  solemnly  to  ad- 
monish them,  at  any  rate,  not  willfully  to  disregard 
the  law,  "  because  obedience  to  the  law  is  as  much 
the  duty  of  a  citizen  in  the  jury  box  as  out  of  it." 
The  opinion  of  the  court  upon  the  law  was  unfavor- 
able to  the  prisoner,  and  the  opinion  of  the  jury 
being,  it  seems,  in  accordance  with  that  of  the  court, 
they  returned  a  verdict  of  guilty  against  Wilson, 
who  was  tried  first,  under  an  order  of  the  court  di- 
recting separate  trials.  Upon  the  trial  of  Porter,  the 
other  prisoner,  whose  case  depended  on  the  same 
questions  of  law,  his  counsel,  as  appears  by  the 
report,  availing  themselves  of  the  liberal  doctrines 
laid  down  by  the  court  relative  to  the  right  of  juries, 
appealed  from  the  court  to  the  jury  upon  these  ques- 
tions of  law,  and  the  court,  when  it  came  to  charge 
the  jury,  speaking  of  the  course  adopted  by  the 
counsel  in  this  respect,  distinctly  admitted  its  pro- 
priety. "  The  court,"  said  the  learned  judge  by  whom 
the  charge  was  delivered  "cannot  but  admire  the 
efforts  of  intellect  and  eloquence  made  by  the  coun- 
sel for  the  prisoner.  In  going  to  the  verge  of  their 
rights,  in  appealing  from  the  court  to  the  jury,  they 
have  acted  in  the  strict  line  of  their  duty,  from  which 
they  are  under  no  obligation  to  depart"  The  court, 
however,  thought  it  prudent  not  only  to  repeat  and 
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PABT4.  reinforce  its  cautions  to  the  jury,  not  lightly  to  disre- 
gard the  decisions  of  the  court  upon  the  law,  but  to 
enter  into  an  argument  to  convince  them  of  the 
soundness  of  these  decisions. 

In  1832  an  indictment  came  on  for  trial  before  the 
same  court,  in  the  case  of  The  United  States  v.  Shine 
(1  Baldwin's  Rep.,  510),  for  passing  a  counterfeit  note 
of  the  Bank  of  the  United  States;  in  which  one  of 
the  grounds  of  defense  relied  on  by  the  counsel  for 
the  defendant,  in  his  argument  to  the  jury,  was  the 
alleged  unconstitutionality  of  the  charter  of  the  bank. 
The  court,  in  its  charge  to  the  jury,  without,  how- 
ever, repudiating  the  doctrine  which  it  had  laid  down 
in  the  former  case,  told  them  very  distinctly  that  the 
constitutionality  of  an  act  of  congress,  which  had 
been  decided  to  be  constitutional  by  the  supreme 
court  of  the  United  States,  was  not  a  proper  sub- 
ject for  their  consideration,  and  labored  with  great 
earnestness  to  dissuade  them  from  exercising  the 
appellate  power,  which  they  had  been  urged  by  the 
defendant's  counsel  to  assume.  Upon  this  case  I  will 
only  remark,  that  after  an  attentive  perusal  of  the 
argument  of  the  court,  I  am  obliged  to  confess  my 
inability  to  discover  any  difference  in  principle 
between  these  two  cases,  with  respect  to  the  right  of 
juries  to  judge  of  the  law  as  well  as  the  fact  The 
constitution  itself  is  but  a  law,  and  the  judgment  of 
the  supreme  court  of  the  United  States  but  the 
opinion  of  judges. 

In  the  case  of  The  United  States  v.  Battiste  (2  Sum- 
ner, 240),  which  was  an  indictment  for  a  capital  of- 
fense tried  in  1836,  Mr.  Justice  Story,  in  summing 
up  the  case  to  the  jury,  took  occasion  to  comment  on 
the  maxim  in  question,  and  to  declare  his  opinion 
of  it  in  the  following  terms:  "Before  I  proceed  to 
the  merits  of  this  case,  I  wish  to  say  a  few  words 
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upon  a  point  suggested  by  the  argument  of  the  chaf^. 
learned  counsel  for  the  prisoner,  upon  which  I  have 
had  a  decided  opinion  during  my  whole  professional 
life;  it  is,  that  in  criminal  cases,  and  especially  in 
capital  cases,  the  jury  ace  the  judges  of  the  law  as 
well  as  of  the  fact.  My  opinion  is,  that  the  jury  are 
no  more  judges  of  the  law  in  a  capital  or  other  crimi- 
nal case,  upon  a  plea  of  not  guilty,  than  they  are  in 
every  civil  case  tried  upon  the  general  issue.  In  each 
of  these  cases  their  verdict,  when  general,  is  neces- 
sarily compounded  of  law  and  fact,  and  includes 
both.  In  each  they  must  necessarily  decide  the  law 
as  well  as  the  fact.  In  each  they  have  the  physical 
power  to  disregard  the  law  as  laid  down  to  them  by 
the  court,  but  I  deny  that  in  any  case,  civil  or  crimi- 
nal, they  have  the  moral  right  to  decide  the  law 
according  to  their  own  notions  or  pleasure.  On  the 
contrary,  I  hold  it  the  most  sacred  constitutional 
right  of  every  party  accused  of  a  crime  that  the  jury 
should  respond  as  to  the  facts,  and  the  court  as  to 
the  law.  It  is  the  duty  of  the  court  to  instruct  the 
jury  as  to  the  law,  and  it  is  the  duty  of  the  jury  to 
follow  the  law  as  laid  down  by  the  court.  This  is  the 
right  of  every  citizen,  and  it  is  his  only  protection. 
If  the  jury  were  at  liberty  to  settle  the  law  for  them- 
selves, the  effect  would  be,  not  only  that  the  law  itself 
would  be  the  most  uncertain,  from  the  different  views 
which  different  juries  might  take  of  it,  but  in  case  of 
error  there  would  be  no  remedy  or  redress  by  the 
iqjured  party,  for  the  court  would  not  have  any  right 
to  review  the  law,  as  it  had  been  settled  by  the  jury. 
Every  person  accused  as  a  criminal  has  a  right  to  be 
tried  according  to  the  law  of  the  land,  and  not  by 
the  law  as  a  jury  may  understand  it,  or  choose,  from 
wantonness  or  ignorance,  or  accidental  mistake,  to 
interpret  it    If  I  thought  that  the  jury  were  the 
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PART4.  proper  judges  of  the  law  in  criminal  cases,  I  should 
hold  it  my  duty  to  abstain  from  the  responsibility  of 
stating  the  law  to  them  upon  any  such  trial;  but 
believing  £s  I  do,  that  every  citizen  has  the  right  to 
be  tried  by  the  law,  and  according  to  the  law ;  that 
it  is  his  privilege  and  truest  shield  against  oppression 
and  wrong,  I  feel  it  my  duty  to  state  my  views  fully 
and  openly  on  the  present  occasion*1' 

These  views  of  the  subject  are  at  once  so  obvious 
and  so  forcible,  as  in  reality  to  leave  little  room  for 
doubt  as  to  their  soundness.  The  consequences 
depicted  by  the  learned  judge  as  likely  to  result 
from  the  actual  assumption  by  juries  of  the  power 
of  deciding  the  law  independently  of  the  court,  did 
not  escape  the  acute  minded  judges  of  the  circuit 
court  of  the  United  States  for  the  eastern  district  of 
Pennsylvania,  before  whom  the  above  cited  case 
of  The  United  States  v.  Wilson  and  Potter,  was  tried, 
and  they  strongly  pressed  them  upon  the  attention 
of  the  jury,  for  the  purpose  of  dissuading  them  from 
the  exercise  of  their  acknowledged  right  to  overrule 
the  court. 

Is  it  not  a  little  remarkable  that  while  thus  em- 
ployed the  judges  did  not  themselves  become  con* 
vinced  of  the  legal  fallacy,  as  well  as  the  absurdity 
of  the  dogma  they  were  laboring  to  counteract? 

The  much  abused  maxim  in  question  is  neverthe- 
less true  in  its  proper  sense.  The  jurors  are  the  sole 
judges  of  the  applicability  of  (he  law  under  which  the 
accused  is  arraigned,  as  laid  down  to  them  by  the 
court,  to  the  facts,  as  they  appear  from  the  evidence 
in  the  case.  It  is  the  duty  of  the  court  to  inform  the 
jury  in  what  the  offense  in  question  consists;  and  of 
the  jury  to  determine  whether  it  has  been  proved. 
In  the  faithful  performance  of  this  important,  respon- 
sible, and  often  difficult  office,  the  whole  duty  of 
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jtirors  consists,  and  no  enlightened  and  honest  jnror  chapes. 
will  desire  to  transcend  it    To  pronounce  what  the 
law  is,  with  all  its  pertinent  limitations,  qualifica- 
tions and  exceptions,  is  the  exclusive  province  of  the 
court 

There  is  no  difficulty  in  accounting  at  once  for  the 
origin  and  popular  perversion  of  this  rule.  It  is  a 
.corollary  from  a  humane  axiom  of  the  common  law, 
invented  to  mitigate  the  horrors  of  a  bloody  code, 
by  which  among  the  variety  of  actions  which  men 
are  daily  liable  to  commit,  no  less  than  one  hundred 
and  sixty  were  declared  to  be  worthy  of  instant 
death.1  Under  such  a  code,  it  is  no  wonder  that 
juries  sometimes  yielded  to  the  claims  of  humanity 
rather  than  the  demands  of  the  law,  and  that  judges 
were  little  disposed  to  interfere  with  their  decisions. 
Hence  the  adoption  of  the  maxim  that  no  man  shall 
be  twice  put  in  jeopardy  of  life  or  limb  for  the  same 
offense;  or  in  other  words,  that  a  verdict  of  acquittal 
after  a  regular  trial,  on  a  good  indictment,  should  be 
deemed  final  and  conclusive  in  favor  of  the  accused, 
whatever  might  in  reality  be  the  law  or  the  facts  of 
the  case;  and  hence  arose  the  adage,  in  its  popular 
and  perverted  sense,  that  the  jury  are  the  judges 
of  the  law  as  well  as  of  the  fact  Along  with  the 
great  principle  from  which  it  was  deduced,  it  was 
brought  by  our  ancestors,  as  a  part  of  the  common 
law,  to  this  country,  and  has  been  adhered  to,  as,  in 
its  just  sense,  it  is  to  be  hoped  it  always  will  be, 
under  our  milder  codes.  But  it  never  was  true  in 
England,  in  the  sense  ascribed  to  it  in  the  case  of 
Wilson  and  Porter \  and  it  is  essential  alike  to  the 
security  of  the  innocent  against  uiyust  condemna- 
tion, and  of  the  community  against  the  escape  of 

1  S«*  4  Bl*.  Com.,  p.  18. 

78 


618  PiucncB  in  CRnaKix  Gasn. 

PABT4,  ^e  guilty,  that  the  interpretation  there  given  to  it 
should  be  repudiated,  as  false  and  «»*-»w*««*«- l 


CHAPTER  VI. 

NEW  TRIAL. 

In  the  casejof  The  United  States  v.  Gilbert  and  others 
(2  Sipnner,  19),  which  was  an  indictment  for  piracy, 
the  question  arose,  and  was  very  elaborately  discussed 
both  at  the  bar  and  by  the  court,  whether  in  a  capital 
ease,  after  a  regular  conviction,  upon  a  sufficient  in- 
dictment, a  court  of  the  United  States  has  authority 
to  grant  a  new  trial. 

The  question  was  supposed  to  depend  on  the  true 
interpretation  of  that  provision  of  the  constitution  of 
the  United  States  (which  is  but  a  constitutional  recog- 
nition of  an  old  and  well  established  maxim  of  the 
common  law),  that  no  person  shall  be  subject  for 
the  same  offense  to  be  twice  put  in  jeopardy  of  life 
or  limb. 

No  doubt  was  entertained  that  had  there  been  a 
verdict  of  acquittal,  this  constitutional  inhibition 
would  have  afforded  a  complete  protection  to  the 
prisoners  against  a  new  trial.  The  question  con- 
sidered and  decided  was,  whether  it  extended  also  to 
cases  of  conviction.  Mr.  Justice  Story  maintained 
that  it  did,  and  the  motion  was  denied.  His .  honor 
Judge  Davis  was  of  the  opposite  opinion.  The 
argument  of  Mr.  Justice  Stoby  evinces  great  learn- 
ing and  deep  research,  and  seems  fully  to  sustain 
his  conclusion  that  the  power  in  question  is  never 

1  The  doctrine  held  by  Mr.  Justice  Stobt  in  the  owe  of  Tkt  OnU§d 
8tai€t  y.  Battutt,  has  since  been  emphatically  reasserted  in.  a  well  con- 
sidered and  very  able  opinion,  by  Mr.  Justice  Cubtib.  It  is  known  to 
the  author,  moreover,  that  the  same  opinion  was  entertained  also,  with 
undoubting  confidence^  by  Mr.  Justice  Thompson. 
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exercised,  and  is  understood  not  to  exist  in  the  char  6. 
English  courts*  The  settled  law  of  England  appears 
to  be,  as  stated  by  Mr.  Chitty  (1  Chit.  Or.  Law,  p. 
654),  that  in  cases  of  felony  or  treason  no  new  trial 
can  in  any  case  be  granted;  the  only  remedy  which 
remains  to  the  defendant  in  case  of  his  conviction 
being,  that  if  the  conviction  appear  to  the  judge  to 
to  improper,  he  may  respite  the  execution  to  enable 
the  convict  to  apply  for  a  pardon.  The  decisions 
of  the  American  courts  seem  to  have  generally 
been  adverse  to  this  doctrine.  With  regard  to  the 
decisions  of  the  supreme  court  of  New  York,  I  doubt 
whether  they  warrant  the  impression  of  Mr.  Justice 
Stoby,  that  they  support  the  doctrine  he  maintains* 
The  case  of  Comstock  (8  .Wend.,  549),  was  an  applica- 
tion in  hehalf  of  the  people  for  a  new  trial,  for  the 
alleged  misdirection  of  the"  judge,  after  a  verdict  of 
acquittal  on  an  indictment  fox  grand  larceny,  and 
was  in  truth  too  clear  for  argument*  The  court,  in 
delivering  their  opinion,  content  themselves  with 
briefly  quoting  the  English  doctrine  above  mentioned, 
as  summarily  stated  by  Mr.  Chitty,  and  deny  the 
motion.  But  in  the  case  of  The  People  v.  Stone  (5 
Wend.,  39),  the  court,  after  quoting  the  English  rule 
that  a  new  trial  can  never  be  granted  in  cases  of 
felony  or  treason,  proceed  to  denounce  it  in  very 
strong  terms  as  tyrannical  and  uiyust;  and  then  add, 
that  this  rule  "has  never  been  countenanced  by  our 
courts,  and  would  never  be  tolerated  by  our  people." 
Perhaps  it  is  to  the  habit  of  considering  the  subject 
independently  of  the  constitutional  inhibition,  that 
is  to  be  ascribed  in  some  degree  the  general  preva- 
lence in  this  country  of  an  impression  in  favor  of  the 
existence  of  the  power  in  question.  The  common 
law  maxim  which  this  inhibition  embodies,  like  other 
humane  m^Yimft  of  the  common  law,  doubtless  had 
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part  4.  its  origin,  as  already  observed, .  in  the  more  ha- 
mane  spirit  awakened  by  advancing  civilization,  and 
shocked  by  the  terrible  severity  of  the  ancient  penal 
code  of  England.  It  has  generally  been  regarded, 
therefore,  as  having  reference  exclusively  to  the 
security  of  the  accused;  and  viewing  it  under  this 
aspect,  the  mind  does  not  easily  reconcile  itself  to 
the  notion  that  its  spirit  would  be  violated  by  grant- 
ing to  a  man  already  convicted,  and  at  his  request, 
another  chance  for  his  life. 

The  question  whether,  when  in  a  capital  case  the 
jury  have  been  discharged  by  the  court,  from  necessity, 
before  verdict,  the  accused  can  be  again  put  upon  his 
trial,  has  been  differently  decided  by  the  courts  of 
the  several  states.1  But  the.  question  may  be  consi- 
dered as  put  at  rest  in  the  courts  of  the  United  States 
by  the  decision  of  the  supreme  court  in  the  case  of 
The  United  States  v.  Perez  (9  Wheat,  579),  in  which 
it  was  decided  that  courts  have  a  discretionary  power 
even  in  capital  cases  (to  be  exercised  however  with 
great  caution  and  reserve),  to  discharge  the  jury  from 
giving  a  verdict,  and  that  the  prisoner  may  be  tried 
again  for  the  same  offense  after  the  exercise  of  this 
power. 


CHAPTER  VII. 

JUDGMENT   AND  EXECUTION. 

Attainder.']  By  section  3,*  of  article  3,  of  the  con- 
stitution of  the  United  States,  it  is  declared  that 
"The  congress  shall  have  power  to  declare  the  pun- 
ishment of  treason ;  but  no  attainder  of  treason  shall 

'See  the  ease  of  Tkt  United  State$  r.  Gtibert  tt  al.  (2  Sumner's  Rep., 
19),  where  the  eases  on  this  point  are  ooUeeted  and  commented  bj  Mr. 
Justice  Stoat. 
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work  corruption  of  blood  or  forfeiture,  except  during  chap.  7. 
the  life  of  the  person  attainted." 

By  the  crimes  act  of  April  30, 1790,  it  is  declared 
"that  no  conviction  or  judgment  for  any  of  the 
offenses  aforesaid  [one  of  which  is  treason],  shall 
work  corruption  of  blood,  or  any  forfeiture  of  estate."1 

Benefit  of  clergy.']  By  the  thirtieth  section  of  the 
same  act  it  is  enacted  "that  the  benefit  of  clergy 
shall  not  be  used  or  allowed,  upon  conviction  of  any 
crime,  for  which,  by  any  statute  of  the  United  States, 
the  punishment  is  or  shall  be  declared  to  be  death." 

Punishment  of  death,  how  inflicted,  Sec.']  By  section 
thirty-second  of  the  same  act  it  is  provided  "that 
the  manner  of  inflicting  the  punishment  of  death, 
shall  be  by  hanging  the  person  convicted  by  the 
neck  until  dead." 

The  fourth  section  of  the  same  act  provides  "that 
the  court  before  whom  any  person  shall  be  convicted 
of  the  crime  of  murder,  for  which  he  or  she  shall  be 
sentenced  to  suffer  death,  may,  at  their  discretion, 
add  to  the  judgment,  that  the  body  of  such  offender 
shall  be  delivered  to  a  surgeon,  for  dissection ;  and 
the  marshal  who  is  to  cause  such  sentence  to  be 
executed,  shall  accordingly  deliver  the  body  of  such 
offender,  after  execution  done  to  such  surgeon  as  the 
court  shall  direct,  for  the  purpose  aforesaid ;  Provided, 
That  such  surgeon,  or  some  other  person  by  him  ap- 
pointed for  the  purpose,  shall  attend  to  receive  and 
take  away  the  dead  body  at  the  time  of  the  execu- 
tion of  such  offender." 

The  next  section  inflicts  a  fine  of  one  hundred 
dollars  and  imprisonment  for  a  term  not  exceeding 
twelve  months,  for  rescuing  or  attempting  to  rescue 
the  body  during  its  conveyance  to  the  place  of  dis- 
section, or  from  the  house  of  the  surgeon. 

•Ch.  9,  §  24:  1  SUi.  at  Urge,  p.  112. 
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PABT4.  Whipping— piOory.]  By  the  act  of  February  28, 
1839,  it  is  enacted  "that  the  punishment  of  whipping 
and  the  punishment  of  standing  in  the  pillory,  so  far 
aa  they  now  are  provided  for  by  the  laws  of  the 
United  States,  be  and  the  same  are  hereby  abol- 
ished,"1 

Place  of  imprisonment]  By  the  act  of  March  3, 
1825,  it  is  enacted  "that  in  every  case  where  any 
criminal  convicted  of  any  offense  against  the  United 
States  shall  be  sentenced  to  imprisonment  and  con- 
finement to  hard  labor,  it  shall  be  lawful  for  the  court 
by  which  the  sentence  is  passed,  to  order  the  same 
to  be  executed  in  any  state  prison,  for  penitentiary, 
within  the  district  where  such  court  is  holden ;  the 
use  of  which  prison  or  penitentiary  may  be  allowed 
or  granted  by  the  legislature  of  such  state  for  such 
purposes;  and  the  expenses  attendant  upon  the  exe- 
cution of  such  sentence,  shall  be  paid  by  the  United 
States-"* 

And  by  the  act  of  March  3d,  1835,  it  is  provided 
"that  whenever  any  person  shall  be  convicted  of  any 
offense  against  the  United  States  which  is  punishable 
by  fine  and  imprisonment,  or  by  either,  it  shall  be 
lawful  for  the  court  by  which  the  sentence  is  passed, 
to  order  the  sentence  to  be  executed  in  any  house  of 
correction,  or  house  of  reformation  for  juvenile  delin- 
quents, within  the  state  or  district  where  such  court 
is  holden,  the  use  of  which  shall  be  allowed  and 
authorized  by  the  legislature  of  the  state  for  such 
purpose.  And  the  expense  attendant  on  the  execu- 
tion of  such  sentence  shall  be  paid  by  the  United 
States."8  Vide,  supra,  p.  199,  "Jails." 

1  Ch.  86,  §5:6  Stat  at  Large,  p.  321. 

*  Ch.,  65,  g  15 :  4  Stat,  at  Large,  p.  115. 

•  Ch.  40,  §  5 :  Id.,  p.  775. 
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Imprisoned  convicts  how  to  be  treated.']  By  the  act  of  CHAP- y- 
June  30,  1834,  it  is  enacted  "that  whenever  any 
criminal  convicted  of  any  offense  against  the  United  ' 

States,  shall  be  imprisoned  in  pursuance  of  such  con- 
viction, and  of  the  sentence  thereupon,  in  the  prison 
or  penitentiary  of  any  state  or  territory,  such  criminal 
shall  in  all  respects  be  subject  to  the  same  discipline 
and  treatment  as  convicts  sentenced  by  the  courts 
of  the  state  or  territory  in  which  such  prison  or  peni- 
tentiary  is  situated;  and  while  confined  therein  shall 
be  also  exclusively  under  the  control  of  the  officers 
having  charge  of  the  same,  under  the  laws  of  said 
state  or  territory." l 

1  Ch.  163 :  4  Stat,  at  Large,  p.  789. 


PART  V. 

PRACTICE  OF  THE  SUPREME  AND  CIRCUIT 
COURTS  OF  THE  UNITED  STATES  IN  THE  EX- 
ERCISE  OF  THEIR  APPELLATE  JURISDICTION 
BY  WRIT  OF  ERROR ;  AND  OF  THE  SUPREME 
COURT  UPON  CERTIFICATE  OF  DISAGREEMENT 
OF  OPINION  BETWEEN  THE  JUDGES  OF  THE 
CIRCUIT  COURTS. 


CHAPTER  L 


OF  THE  REMEDY  BY  WRIT  OF  ERROR  GENERALLY,  AND 
FOR  WHAT  ERRORS  IT  WILL  LIE. 

Much  that  might  otherwise  not  improperly  find  a 
place  here,  has  already  been  said  in  defining  the 
limits  of  the  appellate  jurisdiction  of  the  supreme 
court,  and  of  the  circuit  courts  of  the  United  States. 
We  have  seen  that  the  supreme  court  is  empowered, 
by  writ  of  error  in  suits  at  law,  and  by  appeal  in  suits 
in  equity  and  in  admiralty,  to  revise  the  final  judg- 
ments and  decrees  of  the  circuit  courts,  and  of  the 
supreme  courts  of  the  territories;  and  by  writ  of 
error,  the  decisions  of  the  highest  courts  of  the 
several  states,  in  suits  both  at  law  and  in  equity,  in 
certain  cases  of  rare  occurrence,  specified  in  the  25th 
section  of  the  judicial  act  of  1789;  and  that  the  cir- 
cuit courts  are  invested  with  appellate  jurisdiction 
over  the  final  judgments  of  the  district  courts,  by 
writ  of  error  in  suits  at  law,  and  by  appeal  in  causes 

79 
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PABT5-  of  admiralty  jurisdiction.  We  have  seen  also,  what 
judgments  are  to  be  deemed  final,  these  alone  being 
subject  to  revisions  by  writ  of  error;  when  the 
amount  in  controversy  may  be  said  to  exceed  $2,000, 
so  as  to  bring  the  case  within  the  appellate  jurisdic- 
tion of  the  supreme  court, — and  $50,  so  as  to  fall 
within  that  of  the  circuit  court,  and  how  this  must 
be  made  to  appear  in  cases  demanding  it;  to  what 
cases  this  jurisdiction  extends,  independently  of  the 
sum  in  dispute;  what  is  a  suit  within  the  purview  of 
the  25th  section  of  the  judiciary  act;  what  shall  be 
held  to  be  one  of  those  cases  arising  under  the  con- 
stitution, laws  or  treaties  of  the  United  States,  de- 
scribed in  that  section,  of  which  the  supreme  court, 
in  virtue  of  it,  may  take  cognizance,  and  by  what 
evidence  the  required  condition  must  be  shown;  in 
short,  whatever  concerns  the  nature  and  general 
scope  of  the  appellate  jurisdiction  as  defined  by  sta- 
tute, has  already  been  shown  in  the  first  part  of  this 
work,  and  chiefly  in  the  2d  chapter. 

There  are,  however,  some  restrictions  to  which  this 
jurisdiction  is,  by  the  judiciary  act,  subjected,  not  yet 
mentioned,  and  which  it  is  therefore  proper  here  to 

piea  in      notice.    The  22d  section  forbids  the  reversal  of  any 

abatement. 

judgment  for  error  in  ruling  any  plea  in  abatement, 

other  than  to  the  jurisdiction  of  the  court;  or  for 

error  in  fact.1    And  the  32d  section  of  the  same  act 

ai°fo7vers  forbids  the  reversal  of  any  judgment  "for  any  defect 

form.  °     or  want  of  form,  but  the  courts  shall  proceed  to  give 

1  Neither  doeB  a  writ  of  error  lie  to  the  exchequer  chamber  or  house 
of  lords  in  England,  for  error  in  fact  1  Arohb.  Pr.,  212.  Bat  for  an 
error  of  this  description,  aa  where  the  party  being  under  age  appears 
by  attorney,  or  was  a  married  woman  at  the  commencement  of  the  suit, 
a  writ  of  error  lies  in  the  same  oonrt.  Its  use  is  not  to  correct  errors  of 
Judgment,  but  to  enable  the  oourt  to  rectify  errors  which  preceded  the 
judgment.  In  Picket's  heirs  v.  Legerwood,  7  Peters,  144,  it  is  said  to  be 
resorted  to  for  this  purpose  in  some  of  the  states,  and  in  that  case  it  had 
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judgment  according  as  the  right  of  the  case  and  CHAP- *• 
matter  of  law  shall  appear  to  them,  except  in  these 
cases  only  in  which  advantage  shall  be  taken  of  such 
defect  and  want  of  form  by  special  demurrer."1 

It  may  then  in  general  be  said,  that  a  writ  of  error 
can  be  maintained  in  the  courts  of  the  United  States 
only  for  some  error  in  law,  in  matter  of  substance. 
These  errors  are  either  apparent  upon  the  face  of  the 
record,  or  verified  by  certiorari,  upon  an  allegation 
of  diminution;  or,  as  most  frequently  happens,  are 
presented  by  a  bill  of  exceptions  accompanying  the 
record.  But  a  writ  of  error  lies  also  upon  a  judg-  on  judg- 
ment of  a  circuit  court  rendered  upon  a  statement  of  SSi  on 
facts  agreed  upon  for  that  purpose,  without  a  jury,  agree<^" 
and  incorporated  in  the  record  returned  to  the  su- 
preme court.  The  United  States  v.  JSliason,  16  Peters, 
291 ;  Stimpson  v.  The  Bait.  &  Susq.  B.  B.  Co.,  10  How- 
ard, 329,  345.  The  propriety  of  this  practice  was 
carefully  reconsidered  and  discussed  in  the  latter 
case,  and  was  unanimously  re-affirmed.  In  the  pre- 
vious case  of  Keens  v.  WhittaJcer  (13  Peters,  459),  a 
writ  of  error  upon  such  a  judgment  was  dismissed; 
but  the  report  is  very  brief,  and  does  not  clearly  show 
the  ground  of  the  decision.  No  reason  is  perceived 
why  this  practice  should  not  be  held  to  be  admissible 
on  error  from  the  district  to  the  circuit  courts. 

A  writ  of  error  also  lies  to  re-examine  a  judgment  f^^ 
on  a  special  verdict ;  but  not  for  the  re-examination  ▼«****• 
of  questions  not  otherwise  presented  than  by  a  state- 
been  adopted  by  the  circuit  court  of  the  United  States,  and  resulted  in 
the  allowance  of  an  amendment  of  the  declaration,  of  rital  importance, 
in  an  action  of  ejectment  The  court  held  that  a  writ  of  error  would 
not  lie  for  the  re-examination  of  such  a  Judgment.  This  form  of  remedy, 
it  was  said,  has  long  been  superseded  in  England,  and,  it  is  supposed,  in 
most  of  the  states  of  the  Union,  by  summary  application  to  the  court  on 
motion. 

1  Aot  of  Sept.  24,  oh.  20 :  1  Stat  at  Large,  73. 
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PABT  5-  ment  signed  by  one  of  the  judges  of  the  circuit 
court,  purporting  to  contain  a  history  of  the  trial; 
but  being  neither  a  bill  of  exceptions  nor  a  special 
verdict.  Suydam  v.  Williamson  et  dL,  20  Howard, 
427.  The  statement  in  this  case  contained  a  recital 
of  the  evidence  given  on  both  sides,  and  of  farther 
evidence  offered  by  the  plaintiffs  which  was  objected 
to  by  the  defendant  and  overruled  by  the  court;  to 
which  decision,  it  was  stated,  the  plaintiff's  counsel 
excepted.  The  paper  concluded  as  follows:  "A" ver- 
dict was  then,  by  direction  of  the  court,  taken  for 
the  plaintiffs  for  the  premises  claimed,  subject  to  the 
opinion  of  the  court,  upon  the  question  of  law,  with 
liberty  to  either  party  to  turn  the  case  into  a  special 
verdict  or  bill  of  exceptions."  The  action  was  eject- 
ment. After  advisement,  the  circuit  court  gave  judg- 
ment for  the  plaintiffs  in  conformity  with  the  verdict. 
No  error  appearing  independently  of  the  statement, 
the  supreme  court  affirmed  the  judgment.  Mr.  Jus- 
tice Clifford,  in  pronouncing  the  judgment  of  the 
court,  gives  an  elaborate  and  instructive  exposition 
of  the  principles  and  rules  pertinent  to  the  case, 
regulating  the  practice  of  the  court. 

In  the  application  of  the  general  rule  above  stated, 
as  to  what  constitutes  error  for  which  a  writ  of  error 
will  lie,  numerous  decisions  have  been  made  by  the 
supreme  court.  But,  with  the  exception  of  such  as 
relate  to  the  amount  in  controversy,  most  of  which 
have  already  been  noticed  in  the  first  part  of  this 
work,  generally  speaking,  they  are,  or  at  least  were 
intended  to  be,  in  conformity  with  the  rules  and 
principles  of  the  common  law;  there  being  little  in 
the  acts  of  congress  rendering  these  rules  and  prin- 
ciples inapplicable. 

The  following  enumeration  of  points  decided  by 
the  supreme  court  will,  nevertheless,  be  found  useful. 
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No  one  but  a  parly  to  the  record  of  the  judgment  chap.*. 
is  entitled  to  sue  out  a  writ  of  error  for  its  revision. 
Payne  v.  Niles,  20  Howard,  219,  and  all  the  joint , 
parties  in  the  court  below  must  join  in  a  writ  of  error. 
Wilson's  Heirs  v.  The  N.  Y.  Life  and  Fire  Ins.  Co.,  12 
Peters,  140. 

A  writ  of  error  will  lie  upon  the  ground  of  want  ^t°Jfa 
of  jurisdiction  in  the  court  below,  and  that,  even  at  *™r  ^ 
the  suit  of  the  plaintiff  below.  Capron  v.  Van  Noor- 
den,  2  Oranch,  126.  When  the  question  upon  the 
writ  of  error  arises  upon  an  exception  to  the  decision 
of  the  court  below  upon  the  admissibility  of  testi- 
mony, the  party  excepting  will,  it  seems,  be  confined 
to  the  specific  ground  of  objection  urged  at  the  trial ; 
and  where  the  purpose  for  which  the  evidence  is 
offered  is  specifically  avowed,  the  court  will  not  look 
at  it  in  any  other  point  of  view,  or  inquire  Whether 
it  might  not  be  proper  for  some  other  purpose.  Hind's 
Lessee  v.  Longworth,  11  Wheat.,  199,  209. 

Error  will  not  lie  to  review  the  decision  of  a  circuit 
court  allowing  a  new  count  to  be  filed,  in  an  action 
of  ejectment,  alleging  a  new  demise  by  a  lessor  not 
named  in  the  original  counts,  nor  its  refusal  to 
allow  costs  on  leave  to  amend.  Wright  v.  HoUings- 
worth's  Lessee,  1  Peters,  165.  The  court  will  not  decide 
questions  not  raised  by  the  record,  though  both  parties 
desire  it.  Bradstreet  v.  Potter,  16  Peters,  317.  On  a 
writ  of  error  the  whole  record  is  to  be  inspected;  and 
if  there  is  a  demurrer  to  evidence,  not  this  merely, 
but  the  declaration  must  be  examined.  Bank  of  the 
United  States  v.  Smith,  11  Wheat.,  171.  The  decision 
of  the  circuit  court  overruling  &  motion  to  quash  an 
attachment  cannot  be  re-examined  on  writ  of  error. 
Toland  v.  Sprague,  12  Peters,  300.  The  question 
whether  there  was  any  evidence  to  be  submitted  to  a 
jury,  cannot  be  entertained  on  a  writ  of  error,  unless 
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pabt5.  a  decision  thereon  was  prayed  for  in  the  court  below, 
and  an  exception  regularly  taken.  Garrard  v.  Bey- 
nolds*  Lessee,  4  Howard,  123.  The  court,  on  a  writ  of 
error,  can  revise  evidence  only  to  ascertain  its  com- 
petency in  point  of  law,  as  tending  to  prove  the  fact 
it  was  offered  to  establish.  Whether  or  not  the  jury 
drew  the  correct  inference  from  it,  cannot  be  consi- 
dered. Hepburn  v.  Dubois,  12  Peters,  345.  If,  in  the 
progress  of  the  trial  of  a  suit  in  Louisiana,  a  party 
has,  in  fact,  had  the  fall  benefit  of  a  peremptory 
exception,  its  disallowance  when  first  offered  is  not  a 
ground  of  reversal.  Phillips  v.  Preston,  5  Howard,  278. 
An  exception  which,  in  the  course  of  the  trial,  became 
wholly  immaterial,  cannot  be  assigned  for  error. 
Philadelphia,  Wilmington  and  Baltimore  Railway  Com- 
pany v.  Howard,  13  Howard,  307.  The  departure  of 
the  jury  from  the  instructions  of  the  court  cannot  be 
corrected  on  a  writ  of  error.  Chesapeake  and  Ohio 
Canal  Company  v.  Knapp,  9  Peters,  641.  The  provi- 
sion contained  in  the  17th  section  of  the  patent  act 
of  July  4,  1836,  (5  Stat,  at  Large,  p.  124,)  for  the 
allowance  of  writs  of  error  and  appeals  "in  all  other 
cases  in  which  the  court  shall  deem  it  reasonable  to 
allow  the  same,"  does  not  include  a  suit  in  equity  to 
set  aside  an  assignment  of  a  patent  right.  Wilson  v. 
Sanford,  10  Howard,  99.  Final  process  is  not  a  fit 
subject  for  a  writ  of  error.  Amis  v.  Smith,  16  Peters, 
303.  For  the  correction  of  an  erroneous  proceeding 
under  a  mandate  from  the  supreme  court,  a  writ  of 
error  is  the  proper  remedy.  Martin  v.  Hunter's  Lessee, 
1  Wheat.,  304. 

A  writ  of  error  will  not,  in  general,  lie  for  an  alleged 
error  in  deciding  upon  an  application  addressed  to  the 
discretion  of  the  court;  and  therefore  the  grant  or 
denial  of  a  new  trial  is  not  a  ground  for  a  writ  of  error. 
Hardenon  v.  Moore,  7  Oranch,  11 ;  Bwrr  v.  Or  ante's 
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heirs,  4  Wheat.,  213;  BlunVs  Lessee  v.  Smith,  7  Wheat.,  chap.i. 
248.  N or  a  refusal  to  reinstate,  a  cause  on  motion 
after  dismissal.  Welch  v.  Mandeville,  7  Granch,  152. 
Nor  the  denial  of  a  motion  to  compel  a  party  to  join  in 
a  demurrer  to  evidence.  Young  et  al.  v.  Black,  7  Oranch, 
565.  Nor  to  reverse  a  decision  upon  an  application 
to  amend.  Waiden  v.  Oreig,  9  Wheat.,  576 ;  Chiroc  v. 
Beiniher,  11  Wheat,  280 ;  6  Oranch,  206 ;  1  Mason,  153. 
Nor  for  alleged  error  in  continuing  or  refusing  to  con- 
tinue a  cause.  Marine  Insurance  Company  of  Alexan- 
dria v.  Hodgson,  6  Oranch,  206;  Barrow  v.  HUl,  13 
Howard,  54.1  Nor  on  a  judgment  of  nonsuit  volun- 
tarily submitted  to  by  the  plaintiflF;  but  upon  a  per- 
emptory judgment  of  nonsuit  granted  at  the  instance 
of  the  defendant,  and  against  the  will  of  the  plain- 
tiff, a  writ  of  error  lies ;  the  courts  of  the  United  States 
having  no  authority  to  order  such  a  nonsuit.  Evans 
v.  Phillips,  4  Wheat.,  73 ;  supra,  p.  421.  And  so,  upon 
a  judgment  awarding  a  peremptory  mandamus.  Col- 
umbian Insurance  Company  v.  Wheelwright,  7  Wheat., 
534.  The  issue  of  nul  lid  record  being  an  issue  of 
fact,  though  triable  by  the  court,  no  writ  of  error  lies 
to  a  judgment  thereon.  2  Mason,  22.  Nor  will  a  writ 
of  error  lie  merely  to  review  a  question  of  costs.  Sizer 
v.  Many,  16  Howard,  98. 

After  a  case  has  been  decided  by  the  supreme  court 
on  a  writ  of  error  and  a  mandate  issued  to  the  court 
below,  if  a  second  writ  of  error  be  sued  out,  it  brings 
up  for  review  nothing  but  the  proceedings  subsequent 
to  the  mandate.  Roberts  v.  Cooper,  20  Howard,  467. 

The  act  of  May  31, 1844,  ch.  31  (5  Stat,  at  Large, 
658),  authorizing  a  writ  of  error  in  revenue  cases 
without  regard  to  the  amount  in  controversy,  does  not 
include  a  suit  brought  against  a  collector  to  recover 

'    'In  this  latter  cue  ten  per  cent  damages  was  awarded  on  the  ground 
that  the  writ  of  error  was  sued  oat  merelj  for  the  purpose  of  delay. 
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PABT5.  duties  paid  under  protest;  and  accordingly,  where  the 
judgment  was  for  a  sum  not  exceeding  $2,000,  the 
writ  of  error  was  dismissed  for  want  of  jurisdiction. 
Mason  v.  (humble,  21  Howard,  390. 

When  on  appeal  or  writ  of  error  the  cause  appears 
to  have  been  brought  before  the  court  by  collusion 
between  the  parties,  in  order  to  obtain  a  decision 
for  extraneous  purposes,  it  will  be  dismissed  with 
costs  upon  the  application  of  third  persons  whose 
interests  would  be  affected  by  the  decision.  Such 
proceedings  are  regarded  by  the  court  as  contemptu- 
ous and  highly  reprehensible.  Lord  v.  Veazie,  8  How- 
ard, 254;  Cleveland  v.  Chamberlain,  1  Black,  419. 
A  motion  for  a  new  trial  is  not  a  waiver  of  the  right 
to  bring  a  writ  of  error.  In  some  of  the  circuits 
there  is  a  rule  to  that  effect,  but  a  compliance  with 
it  can  in  no  otherwise  be  enforced  than  by  requir- 
ing the  party  to  waive  his  right  on  the  record,  as  the 
condition  on  which  his  motion  for  a  new  trial  shall  be 
heard.  United  States  v.  Hodge,  6  Howard,  279. 

Want  of  jurisdiction  and  irregularity  of  the  writ 
are  the  only  grounds  for  dismissal.  The  court  will 
not  entertain  a  motion  to  dismiss  or  quash  the  writ 
on  the  ground  that  no  error  appears  on  the  face  of  the 
record.  That  is  a  question  to  be  determined  on  the 
regular  final  hearing.  Hecker  v.  Fowler,  1  Black,  95. 
And  after  a  cause  has  been  dismissed  on  motion  for 
want  of  jurisdiction,  because  it  did  not  appear  that 
the  value  of  the  property  in  question  exceeded  two 
thousand  dollars,  a  motion  to  reinstate  the  cause  on 
affidavits  of  value,  cannot  be  entertained.  Richmond 
v.  The  city  of  Milwaukee  et  al.,  21  Howard,  391. 

When  a  writ  of  error  in  a  suit  at  common  law, 
has  been  dismissed  because  it  appeared  by  the  tran- 
script that  there  was  no  final  judgment  in  the  court 
below  a  motion  at  the  next  term,  to  reinstate  the  cause 
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founded  on  an  amended  transcript  and  the  certificate  chap.  % 
of  the  clerk  of  the  court  below  showing  that  the  judg- 
ment was  final,  cannot  be  entertained.  The  writ  of 
error  becomes  functus  officio,  and  the  decision  of  the 
court  final  at  the  close  of  the  first  term.  Bice  v.  The 
Minnesota  and  N.  W.  BB.  Co.,  21  Howard,  82.  K 
more  than  the  requisite  sum  is  claimed  in  the  quod 
damnum,  and  there  is  a  general  verdict  for  the  defend- 
ant, the  plaintiff  may  have  a  writ  of  error,  though  the 
bill  of  exceptions  relates  to  items  of  less  amount  than 
such  requisite  sum.  The  United  States  v.  WDaniel,  6 
Peters,  634.1 

CHAPTER  II. 

Of  the  form  of  rate  writ,  within  what  time  it 

MUST  BE  BROUGHT,  AND  ITS  OPERATION  AS  A  SU- 
PERSEDEAS. 

The  writ  of  error,  like  all  other  writs  from  the  style  of 
courts  of  the  United  States,  runs  in. the  name  of  the 
President.   It  issues  from  the  appellate  court,  whether  menoe  it 
the  supreme  court  or  a  circuit  court.    But  in  order  to  ****** 
avoid  the  inconvenience  of  obliging  suitors  throughout 
the  Union  to  apply  to  the  clerk  of  the  supreme  court 
for  the  writ,  this  officer  was,  by  an  early  act  which 
will  be  more  particularly  noticed  in  the  sequel,  directed 
to  transmit  to  the  clerks  of  the  several  circuit  courts, 
the  form  of  a  writ  of  error  from  the  supreme  court, 

1 A  large  proportion  of  the  questions  decided  in  the  oases  cited  in  the 
text  seem  too  plain  for  doubt,  and  yet  many  of  them,  at  a  large  expense 
to  the  parties,  have  had  to  he  decided  over  and  over  again,  some  of  them  • 
In  additional  cases  not  cited.  The  multiplication  of  reported  decisions 
seems  not  to  diminish  the  evil.  I  would  fain  hope  that  by  bringing  so 
large  a  number  of  adjudications  together  within  a  space  so  limited,  I  may 
contribute  somewhat  to  guard  my  professional  brethren  against  the  bewil- 
dering illusions  that  seem  so  easily  to  beset  them,  as  soon  as  they  leave 
the  familiar  preoinots  of  the  state  tribunals,  and  tread  the  ttrra  incognita 
of  the  national  courts. 

80 
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PAHT  5*  and  these  clerks  were  empowered  to  seal,  sign  and 

issue  this  writ  for  use  within  their  respective  districts. 

From  them,  therefore,  the  writ  is  generally  if  not 

uniformly  obtained* 

To  what        The  reader  will  not  require  to  be  told  that  the  writ 

directed,  should  ordinarily  be  directed  to  the  court  whose  judg- 
ment is  to  be  reviewed.  But  although  the  appellate 
jurisdiction  of  the  supreme  court  over  the  final  judg- 
ments and  decrees  of  a  state  court,  is  limited  to  those 
of  the  highest  court  in  which  a  decision  could  be  had, 
yet,  if  the  record  has  been  remitted  by  such  court  to 
another  court,  the  writ  may  be  directed  to  the  latter, 
and  the  record  be  brought  thence.  Gelston  et  dL  v.  Hoyt, 
3  Wheat.,  246. 

Teatand  The  writ,  whether  issuing  from  the  supreme  court 
or  from  a  circuit  court,  and  to  whatever  court  directed, 
must  be  tested  in  the  name  of  the  chief  justice,  or 
(if  that  office  be  vacant)  in  the  name  of  the  justice 
next  in  precedence :  but  with  respect  to  the  test  and 
return  days  there  is  no  statutable  regulation;  nor,  as 

Twt  day.  to  the  test  day,  is  there,  to  my  knowledge,  any  judi- 
cial decision  establishing  any  rule  more  definite  than 
this;  that  it  must  be  some  day  in  term.    When  issued 

SoJ**1"  in  vacation  it  may  I  presume,  be  tested  of  any  day 
in  the  last  preceding  term;  but,  as  the  first  day  is 
fixed  by  law  and  known,  it  is  best  to  test  it  on  that 
day:  and  when  issued  in  term,  it  ought  doubtless  to 

in  term,     be  tested  on  the  first  day  of  that  term. 

Return  With  respect,  however,  to  the  return  day,  the  su- 

y'         preme  court  has  at  length  laid  down  a  definite  rule  to 

be  observed  in  all  cases.    It  is  not  in  conflict  with  any 

express  prior  decisions  of  the  court,  but  in  the  later 

decisions  to  which  allusion  is  here  made,  it  is  for  the 

in  ail  oases  first  time  declared  to  be  absolute  and  universal.    The 

day  of  the  rule  is  this:  that  on  whatever  day  the  writ  is  issued,  it 

next  term.  ^^  ^  mB^e  returnable  on  the  first  day  of  the  next 
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ensuing  term.  The  Insurance  Company  of  the  Valley  of  CHAP- 2- 
Yvrgima  v.  Mordecai,  21  Howard,  195 ;  Porter  v.  Foley, 
21  Howard,  393.  In  the  first  of  these  cases  the  writ 
was  issued  on  the  18th  of  October,  1858,  and  was 
made  retainable  on  the  second  Monday  of  January, 
instead  of  the  first  Monday  of  December,  then  next; 
and  the  day  specified  in  the  citation  for  the  appear- 
ance of  the  defendant  in  error  was  the  same.  On 
motion  in  behalf  of  the  defendant  in  error  to  dismiss 
the  cause  for  this  reason,  the  court  held  the  writ  void,  Reason  of 
and  dismissed  it  for  want  of  jurisdiction ;  founding  ° 
its  decision  upon  the  process  act  of  May  8, 1792  (1  Stat, 
at  Large,  278),  by  the  9th  section  of  which  the  clerk 
of  the  supreme  court  was  required  to  transmit  to  the 
clerks  of  the  several  circuit  courts,  for  use  in  their 
respective  districts,  the  form  of  a  writ  of  error  to  be 
approved  by  two  of  the  judges  of  that  court,  which 
was  accordingly  done,  and  the  first  day  of  the  term 
(next  ensuing)  was  made  the  return  day  of  the  writ* 
The  legal  return  day  was  held  to  have  been  thus  fixed 
under  the  authority  of  the  act.  The  reason  assigned 
for  the  decision,  it  will  be  seen,  admits  of  no  excep- 
tions to  the  rule.  When  the  judgment  happens  to  be 
rendered  so  shortly  before  the  first  day  of  the  term  as 
to  sender  it  difficult  or  impossible  to  sue  out  the  writ 
and  serve  the  citation  before  the  return  day,  it  would 
doubtless  be  convenient  to  the  party  deeming  himself 
aggrieved,  to  be  permitted  to  make  his  writ  returnable 
on  a  later  day  of  the  term.1  But  on  the  other  hand, 
to  say  nothing  of  the  legal  difficulty  supposed  to  be 

1  This  would  be  in  accordance  with  the  direction  giren  by  Judge  Cubtis, 
in  his  summary  directions  for  suing  out  writs  of  error  in  the  appendix 
to  his  Digest,  and  according  also  to  my  own  prepossessions .  The  attention 
of  the  oourt  was  distinctly  called  to  these  directions  by  Mr.  Robinson, 
in  opposition  to  the  motion  to  dismiss  the  oause ;  but,  as  already  stated, 
suoh  an  exception  would  hare  been  inconsistent  with  the  ground  on 
which  the  decision  was  placed. 
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parts.  ^  ^e  way  0f  g^ci!  a  modification  of  the  role,  there 
are  grave  objections  to  it.  It  would  introduce  a  new 
element  of  controversy.  How  short  a  time  before  the 
term  must  the  judgment  be  rendered  to  warrant  this 
departure  from  the  general  rule?  In  strict  justice  this 
ought  to  depend  on  the  particular  circumstances 
attending  each  case,  and  the  court  would  be  called 
upon  to  weigh  these  circumstances  and  to  conform 
its  decision  to  them.  The  duration  of  the  term, 
moreover,  is  uncertain,  and  the  return  day  selected 
might  happen  to  be  after  its  termination,  and  the  writ 
be  thus  rendered  nugatory.  In  the  second  of  the 
above  cited  cases,  the  writ  of  error  (to  revise  the 
judgment  of  a  state  court)  was  issued  on  the  27th  of 
December,  and  made  returnable  on  the  3d  Monday 
of  January  next  ensuing.  It  was  dismissed  on  motion ; 
the  court  merely  referring,  briefly,  to  its  decision  in 
the  above  mentioned  case  of  The  Insurance  Company 
of  the  Valley  of  Virginia  v.  Mordecai,  as  settling  the 
law  upon  the  subject,  and  conclusive  with  respect  to 
the  case  before  the  court.  In  this  case,  it  will  be  seen, 
the  writ  was  issued  during  the  term,  and  made  return- 
able about  three  weeks  later  in  the  same  term.  It 
serves  therefore,  further  to  demonstrate  the  inflexibility 
of  the  rule,  by  removing  all  doubt  with  respect  to  the 
only  class  of  cases  concerning  which  any  doubt  could 
otherwise  have  possibly  been  entertained.  The  writ 
should  have  been  made  returnable,  not  on  a  later  day 
in  the  same  term,  but  on  the  first  day  of  the  next  teem. 
The  court,  in  conclusion,  said,  that  if  the  plaintiff 
desired  it,  he  might,  in  order  to  save  expense,  with- 
draw the  transcript,  leaving  a  receipt  therefor  with 
the  clerk,  and  use  it  in  connection  with  a  new  writ  of 
error. 

The  test  and  return  days  in  the  several  circuit  courts 
are  regulated  by  local  usage  and  roles  of  court 
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The  roles  applicable  to  aU  process  in  the  national  chap.  2. 
courts  in  New  York  may  be  seen,  supra,  p.  314  et  seq. 

Before  proceeding  to  the  consideration  of  the  re-  statute 
maining  subjects  of  this  chapter,  it  is  necessary  to  ™0^" 
bring  under  review  the  brief  legislative  enactments, 
which,  in  conferring  the  appellate  jurisdiction,  also 
prescribe  in  outline,  the  manner  in  which  it  is  to  be 
exercised.  They  have  been  referred  to  in  the  first 
part  of  this  work,  for  the  purpose  of  defining  the  scope 
of  this  jurisdiction,  but  in  order  clearly  to  understand 
the  regulations  they  eojoin,  it  is  important  to  recite 
them  verbatim* 

The  22d  section  of  the  judicial  act  of  24th  Septem- 
ber, 1789,  enacts: 

44  That  final  decrees  and  judgments,  in  civil  actions  in  a  dis- 
trict court,  where  the  matter  in  dispute  exceeds  the  sum  or 
value  of  fifty  dollars,  exclusive  of  costs,  may  be  re-examined 
and  reversed,  or  affirmed,  in  a  circuit  court  holden  in  the  same 
district,  upon  a  writ  of  error,  whereto  shall  be  annexed  and 
returned  therewith,  at  the  day  and  place  therein  mentioned,  an 
authenticated transcript  and assignment  of  errors,  and  prayer 
for  reversal,  with  a  citation  to  the  adverse  party,  signed  by 
the  judge  of  such  district  court  or  a  justice  of  the  supreme  court, 
the  adverse  party  having  at  least  twenty  day  sJ  notice.  And  upon 
a  like  process  may  final  judgments  and  decrees  in  civil  actions, 
and  suits  in  equity,  in  a  circuit  court,  brought  thereby  original 
process,  or  removed  there  from  the  courts  of  the  several  states, 
or  removed  there  by  appeal  from  a  district  court,  where  the 
matter  in  dispute  exceeds  the  sum  or  value  of  two  thousand  dol- 
lars, exclusive  of  costs,  be  re-examined  and  reversed  or  affirmed, 
in  the  supreme  court,  the  citation  being  in  such  case  signed  by  a 
judge  of  such  circuit  court,  or  justice  of  the  supreme  court,  and 
the  adverse  party  having  at  least  thirty  days'  notice.  But  there 
shall  be  no  reversal  in  either  court,  on  such  writ  of  error,  for 
error  in  ruling  any  plea  in  abatement,  other  than  a  plea  to 
the  jurisdiction  of  the  court,  or  to  suoh  plea  to  a  petition  or 
bill  in  equity,  as  is  in  the  nature  of  a  demurrer,  or  for  any 
error  in  fact.    And  writs  of  error  shaU  not  be  brought  but 
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part  5.  within  Jive  years  after  rendering  or  passing  the  Judgment  or 
decree  complained  of,  or  in  case  the  person  entitled  to  such 
writ  of  error,  be  an  infant,  feme  covert,  non  compos  mentis, 
or  imprisoned,  then  within  five  years  as  aforesaid,  exclusive 
of  such  disability.  And  every  justice  or  judge,  signing  a  ci- 
tation, or  any  writ  of  error  as  aforesaid,  shall  take  good  and 
sufficient  security  that  the  plaintiff  in  error  shall  prosecute  his 
writ  to  effect,  and  answer  all  damages  and  costs,  if  he  faUs 
to  make  his  plea  good" l 

The  23d  section  of  the  same  act  provides 

"  That  a  writ  of  error  as  aforesaid  shall  be  a  supersedeas 
and  stay  of  execution,  in  cases  only  where  the  writ  of  error  is 
served  by  a  copy  thereof  being  lodged  for  the  adverse  party  in 
the  clerk's  office  where  the  record  remains,  within  ten  days, 
Sundays  exclusive,  after  rendering  the  judgment  or  passing 
the  decree  complained  of  Until  the  expiration  of  which  term 
often  days,  executions  shall  not  issue  in  any  case  where  a  writ 
of  error  may  be  a  supersedeas;  *  and  where,  upon  such  writ  of 
error,  the  supreme  or  a  circuit  court  shall  affirm  a  judgment 
or  decree,  they  shall  adjudge  or  decree  to  the  respondent  in 
error,  just  damages  for  his  delay,  and  single  or  double  costs, 
at  their  discretion." 

The  25th  section  of  the  same  act,  which  gives  the 
writ  of  error  to  the  state  courts,  provides  that  a  final 
judgment  or  decree  in  such  courts,  in  the  cases  there- 
in specified,  "  may  be  re-examined  and  reversed  or 
affirmed  in  the  supreme  courts  of  the  United  States, 
upon  a  writ  of  error,  the  citation  being  signed  by  the 
chief  justice,  or  judge  or  chancellor  of  the  court,  render- 
ing or  passing  the  judgment  or  decree  complained  of,  or 
by  a  justice  of  the  supreme  court  of  the  United  States,  in 
the  same  manner,  and  under  the  same  regulations,  and 

1  Ch.  20 : 1  Stat,  at  Large,  p.  84.  But  in  causes  of  whatever  nature,  car- 
ried for  revision  to  the  supreme  court  by  the  United  States,  or  by  direc- 
tion of  any  department  of  the  government,  no  bond  or  security  is  required  ; 
but  all  costs  taxable  against  the  United  States  are  to  be  paid  out  of  the  con- 
tingent fund  of  the  proper  department.  Act  of  Feb.  21, 1863,  ch.  50 :  12 
8tat  at  Large,  p.  657. 

*  Vide,  supra,  p.  430,  note  4. 
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the  writ  of  error  shall  have  the  same  effect,  as  if  the  CHAP-2- 
judgment  or  decree  complained  of  had  heen  rendered  or 
passed  in  a  circuit  court."1 

The  only  remaining  legislative  provision  which 
requires  to  be  noticed  in  this  place  is  the  act  of  12th 
December,  1794,  relative  to  the  amount  of  the  secu- 
rity required  by  the  22d  section  of  the  judicial  act. 
After  a  recital  of  the  provisions  of  this  section,  rela- 
tive to  such  security,  and  of  the  fact  that  doubts  had 
arisen  as  to  the  extent  of  the  security  to  be  required 
in  certain  cases,  it  enacts,  "  that  the  security  to  be 
required  and  taken  on  the  signing  of  a  citation  on 
any  writ  of  error  which  shall  not  he  a  supersedeas,  and 
stay  of  execution,  shall  be  only  to  such  an  amount  as,  < 

in  the  opinion  of  the  justice,  or  judge  taking  the  same, 
shdU  he  sufficient  to  answer  all  such  costs  as,  upon  an 
affirmance  of  their  judgment  or  decree,  may  be  judged 
or  decreed  to  the  respondent  in  error."* 

In  proceeding  to  notice  those  parts  of  the  foregoing 
enactments  now  requiring  attention,  I  propose  in  the  g*  £». 
first  place,  to  consider  that  which  limits  the  right  to  SSJfiVe 
bring  a  writ  of  error  to  five  years  "  after  rendering  or  i*"9' 
passing  the  judgment  or  decree  complained  of."    It  is 
important  to  determine  from  what  date  the  period  of  statute 
limitation  is  to  be  computed ;  and,  to  do  this,  it  be-  run!11**0 
comes  necessary  to  ascertain  when,  in  the  sense  of 
the  statute,  a  judgment  may  be  said  to  have  been 
rendered.    No  answer  appears  to  have  been  given  to 

1  The  reader  has  already  seen  that  by  the  act  of  March  3, 1808,  ch.  11 
(2  Stat  at  Large,  244),  the  22d  and  23d  sections  of  the  Judiciary  acf  have 
been  modified  by  the  substitution  of  an  appeal,  subject,  however,  to  the 
same  regulations,  in  lieu  of  a  writ  of  error  in  oases  of  equity,  and  of  ad- 
miralty and  maritime  jurisdiction.  This  modification  comprehends  all 
eases  arising  in  the  district  and  circuit  oourte  of  the  United  States.  A 
writ  of  error  still  continues  to  be  the  only  process  by  which  the  judg- 
ments or  decrees  of  a  state  court  can  be  reviewed  by  the  supreme  oouri 
of  the  United  States. 

■Ch,  3 : 1  Stat,  at  Large,  p.  404. 
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pabt5.  this  question  by  any  decision  of  the  supreme  court, 
nor  am  I  aware  that  it  has  been  decided  in  any  of  the 
Decimon*  circuit  courts.  But  in  the  case  of  Fleet  v.  Young,  in 
£i££of  the  court  of  errors  of  the  State  of  New  York  (11  Wen- 
New  York,  fl^  522),  the  question  was  whether  or  no  the  writ  of 
error  was  barred  by  the  state  statute,  the  words  of 
which  ("after  the  rendering  of  the  judgment")  were 
essentially  the  same  as  those  of  the  act  of  congress ; 
and  in  order  to  determine  this  question,  it  became 
necessary  for  the  court  to  decide  whether  the  statute 
began  to  run,  when  the  judgment  was  given,  or  when 
the  record  of  judgment  was  subsequently  filed.  .  The 
decision,  in  accordance  with  an  elaborate  opinion 
pronounced  by  Chancellor  Kent,  was,  that  the  day 
on  which  the  judgment  was  given,  was  the  day  con- 
templated by  the  statute.  The  same  question,  under 
different  circumstances,  arose  in  a  subsequent  case 
before  the  supreme  court  of  New  York.  There  had 
been  a  motion  to  set  aside  the  report  of  a  referee, 
which  was  denied  at  the  July  term,  1840;  and  the 
judgment  record  was  not  filed  until  several  months 
afterwards.  The  court  decided  that  the  denial  of  the 
motion  to  set  aside  the  referee's  report  was  the  render- 
ing of  the  judgment  in  the  sense  of  the  statute,  and 
consequently  that  the  period  of  limitation  then  began 
to  run;  Mr.  Justice  Bbonson,  with  characteristic 
perspicacity,  observing,  that  "the  record  was  not  the 
judgment,  but  only  a  written  memorial  of  the  judg- 
ment which  had  previously  been  rendered."  Lee  v. 
TiUotson,  4  Hill,  27. 

It  may,  I  think,  with  considerable  confidence,  be 
presumed,  that  the  supreme  court  of  the  United  States 
would  arrive  at  the  same  conclusion  as  the  New  York 
courts  have  done. 

ataSEfcT*      ^u*  *kere  remains  another  question  which  may 
and  nia.     happen  to  be  one  of  vital  importance.    A  writ  of 
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error  will  lie  for  the  revision  only  of  final  judgments;  CHAP-8' 
and  the  period  of  limitation  cannot  therefore  com- 
mence at  the  date  of  an  interlocutory  judgment.  But 
a  final  judgment  may  be  either  absolute  at  the  time 
it  is  given,  as  a  judgment  for  the  defendant,  on  a  de- 
murrer, or  for  the  plaintiff  on  a  plea  in  abatement,  to 
the  declaration ;  or  it  may  be  a  judgment  nisi,  not  to 
become  absolute  until  a  future  day,  the  quarto  die 
post,  or  on  the  last  day  of  the  term,  as  a  judgment 
upon  the  verdict  of  a  jury,  or  by  default ;  and  from 
what  day,  in  the  case  of  a  judgment  of  the  latter  kind, 
does  the  statute  begin  to  run  J1  It  is  to  be  considered 
that  until  the  judgment  becomes  absolute,  it  remains 
uncertain,  in  contemplation  of  law,  and  perhaps  in 
fact,  whether  it  will  ever  become  so,  and,  consequent- 
ly, whether  a  writ  of  error  will  become  necessary. 
The  more  reasonable  conclusion  seems,  therefore,  to 
be,  that  the  day  on  which  a  judgment  becomes  abso- 
lute, is  that  whence  the  limitation  is  to  be  computed. 

A  writ  of  error  is  not  to  be  deemed  "brought,"  221  Soi 
until  it  is  filed  in  the  court  to  which  it  is  directed ;  JJS^d 
and  therefore,  though  the  writ  bear  test  within  five 
years,  if  it  be  not  filed  within  that  period,  it  is  barred. 
Brooks  v.  Norris,  11  Howard,  204.    This  is  an  im- 
portant case,  and  it  determines  another  question  of 

*  It  will  be  recollected  that  in  the  courts  of  the  United  States,  all  trials 
are  at  bar.  Under  the  nisi  print  system  and  common  law  praotioe,  no 
order  can  be  entered  for  judgment  on  a  yerdiot  until  the  next  term  of 
the  court  in  bank,  on  the  return  of  the  postea ;  and  then  the  order  is 
nisi,  for  the  purpose  of  affording  the  unsuccessful  part/  by  motion  in 
arrest,  or  for  judgment  nan  obstante  veredicto,  or  for  a  new  trial,  to  show 
cause  why  the  order  should  not  be  allowed  to  become  absolute.  And 
a  like  opportunity  is  in  like  manner  afforded  to  the  defendant  in  judg- 
ments by  default  They  are  entered  nisi  on  the  return  of  the  writ  of 
Inquiry,  or  the  report  of  the  clerk.  The  same  reason  exists  for  a  like 
practice,  in  both  oases,  in  the  courts  of  the  United  States,  and  suoh, 
doubtless,  is  their  praotioe  in  all  the  districts.  In  the  New  York  districts 
it  is  regulated  by  rule.  See  Appendix,  Rules  80  and  32,  of  the  district 
court  of  the  northern  district,  and  Bale  6  of  the  circuit  oourt. 

81 
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parts,  practice  of  considerable  interest.  The  judgment  of 
the  court  was  pronounced  by  the  chief  justice,  and 
I  shall  need  no  apology  for  inserting  the  following 
extract  from  it. 

"  The  writ  of  error  is  not  brought  in  the  legal  mean- 
ing of  the  term,  until  it  is  filed  in  the  court  which 
rendered  the  judgment.  It  is  the  filing  of  the  writ 
that  removes  the  record  from  the  inferior  to  the  ap- 
pellate court,  and  the  period  of  limitation  prescribed 
by  the  act  of  congress,  must  be  calculated  accordingly. 
The  day  on  which  the  writ  may  be  issued  by  the 
clerk,  or  the  day  on  which  it  is  tested,  is  not  material 
in  deciding  the  question.  In  this  case,  therefore, 
five  years  had  elapsed  before  the  writ  of  error  was 
brought,  and  the  limitation  of  time  in  the  act  of  con- 
gress was  a  bar  to  the  suit." 
The  statute      "  According  to  the  English  practice,  the  defendant 

oar  may  do 

taken  ad-    in  error  niust  avail  himself  of  this  defense  by  plea. 

vantage  of 

on  motion.  He  cannot  take  advantage  of  it  by  motion ;  nor  can 
the  court  take  judicial  notice  of  it,  as  the  limitation 
of  time  is  not  an  objection  to  the  jurisdiction  of  the 
court.  It  is  a  defense  which  the  defendant  in  error 
may,  or  may  not,  rely  upon,  as  he  himself  thinks 
proper.  But  according  to  the  established  practice  of 
this  court,  he  need  not  plead  it,  but  may  take  advan- 
tage of  it  by  motion.  The  forms  of  proceeding  in  the 
English  courts  of  error  have  not  been  adopted  or  fol- 
lowed in  this  court."  *  *  #  *  »  In 
this  case  the  bar  arising  from  the  lapse  of  time,  is  ap- 
parent on  the  face  of  the  record,  and  the  defendant 
may  take  advantage  of  it  by  motion  to  quash  or  dis- 
miss the  writ." 
We  are,  in  the  next  place,  to  consider  that  part  of 

Writ  of 

enor  when  the  statute  which  prescribes  the  conditions  on  which 

d^M****    a  writ  of  error  shall  operate  as  a  supersedeas.    It  must, 

for  this  purpose,  as  we  have  seen,  be  sued  out,  and 
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served  by  lodging  a  copy  of  it  in  the  clerk's  office  CHAP- 2- 
for  the  adverse  party  "  within  ten  days,  Sundays  ex- 
clusive, after  rendering  the  judgment  complained  of" 
This  regulation  is  virtually  a  statute  of  limitation, 
and  it  will  be  observed  that  the  time  from  which  the 
limitation  is  to  be  recorded,  is  designated  by  the  same 
words  that  are  used  to  fix  the  time  at  which  the  five 
years  limitation  is  to  commence.  It  would  seem  to 
follow,  therefore,  that  the  interpretation  to  be  given 
to  these  words,  ought  to  be  the  same  in  both  cases, 
and  I  can  discern  no  reason  to  the  contrary.  The 
just  conclusion,  then,  seems  to  be  that  in  this  case  as 
in  the  other,  the  time  of  limitation  begins  to  run 
when  the  judgment  is  given,  and  has  become  abso- 
lute. 

There  is,  moreover,  a  decision  of  the  supreme  court  To  be 

served 

relative  to  the  proper  time  for  bringing  an  appeal,  within  ten 

<3av8  After 

which  seems  to  favor  this  conclusion*.  The  phrase  of  judgment 
the  statute  with  respect  to  appeals  is,  "  after  passing 
the  decree  complained  of;"  and  the  word  "passing" 
thus  applied  to  appeals,  seems  to  be,  and  doubtless 
was  designed  to  be,  equivalent  to  the  term  "render- 
ing" as  applied  to  judgments.  In  the  case  of  Silsby 
et  al.  v.  Foots  (20  Howard,  290),  above  alluded  to,  a 
"final  decision"  is  stated  to  have  been  made  in  the 
circuit  court,  on  the  coming  in  of  the  master's  report 
on  the  28th  of  August,  1854,  and  an  appeal  was  taken 
within  less  than  ten  days  thereafter;  but  the  decree 
was  special,  and  "  was  not  settled  or  signed  by  the 
judge  till  the  11th  of  December,  1856 ;"  and  on  that 
day,  a  second  appeal  was  taken.  At  the  December 
term  of  the  supreme  court,  1857,  a  motion  was  made 
in  behalf  of  the  appellee,  to  dismiss  the  second  appeal, 
on  the  ground  that  a  prior  appeal  had  already  been 
taken,  and  the  question  was,  whether  or  not,  the  first 
appeal  had  been  taken  prematurely,  and  thereby  ren- 
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pakts.  detect  ineffectual.  The  court  held  that  it  had  not; 
the  decision  made  in  August,  1854,  being  "  the  pass- 
ing of  the  decree"  according  to  the  true  interpre- 
tation of  the  act;  and  the  court  accordingly  dismissed 
the  second  appeal  as  superfluous. l 
When  a  writ  of  error  has  been  regularly  sued  out 
8npe««-  within  ten  days  after  the  judgment  was  given  in  the 
«**£*'  court  below,  and  an  execution  has  nevertheless  been 
issued,  a  supersedeas  may  be  granted  by  the  supreme 
court,  or  by  the  court  below.  Stockton  et  al.  v.  Buhop, 
2  Howard,  74.  But  where  a  writ  of  error,  though 
seasonably  issued,  has  been  dismissed,  and  a  second 
writ  of  error  has  been  sued  out,  the  court  has  no  power 
to  grant  a  supersedeas  unless  the  second  writ  also  was 
issued  within  ten  days  from  the  date  of  the  judgment. 
Nevertheless,  when  a  cause  is  reinstated  after  dismis- 
sal from  a  writ  of  error  which  was  a  supersedeas,  the 
appellate  court  may  in  its  discretion,  grant  a  superse- 
deas on  having  the  cause  again  brought  before  it  on  a 

1  The  force  of  this  decision  is  weakened,  however,  by  the  terms  in 
which  it  is  expressed ;  or,  rather,  bj  the  declarations  which  aooompan y 
its  annunciation.  After  stating  its  decision  in  the  case  before  it,  that 
an  appeal  may  be  regularly  taken  at  any  time  after  the  decision  ia  pro- 
nounced and  entered  on  the  minutes  by  the  clerk,  and  that,  if  taken 
within  ten  days,  it  will  stay  execution,  the  court  adds,  "  and  we  are  also 
of  opinion,  that  if  taken  within  ten  days  after  the  decree  is  settled  and 
signed  by  the  judge,  and  filed  with  the  olerk,  that  it  is  in  time  to  stay 
the  proceedings."  It  is  no  great  fault  of  the  reporter,  therefore,  that  his 
syllabus  is  in  the  following  words :  "  Where  an  appeal  is  taken  within 
ten  days  from  the  rendition  of  the  decree,  it  is  in  time  to  operate  as  a 
supersedeas ;  and  so,  also,  if  taken  within  ten  days  after  the  decree  is 
settled  and  signed.'  • 

With  a  slight  amendment,  by  the  substitution  of  the  words,  it  u  regu- 
lar o*d  will  operaU,  &c,  in  lieu  of  the  words  "  it  is  in  time  to  operate," 
it  is  a  faithful  abstract  of  the  language  of  the  court  So  that  both  of  the 
two  appeals  that  had  been  taken  in  the  case  before  the  court,  were  held 
to  be  regular,  and  eaoh  of  them  a  supersedeas,  although  there  was  an 
interval  of  more  than  two  years  between  them.  It  seems  to  follow,  that 
with  respect  to  appeals,  a  like  latitude  is  to  be  aUowed  as  to  the  five 
years  limitation. 
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second  writ  of  error,  because  when  reinstated,  it  would  CHAP-S- 
stand  upon  the  first  writ  of  error.  This  is  the  true 
interpretation  of  the  case  of  Haldeman  et  ah  v.  Ander- 
son, 4  Howard,  640.  In  the  order  granted  in  this 
case  it  is  erroneously  stated  to  have  been  made  in 
virtue  of  the  14th  section  of  the  judiciary  act  of  1789, 
empowering  the  courts  of  the  United  States  to  issue 
writs  of  scire  facias,  habeas  corpus,  and  all  other  writs 
not  specially  provided  for  by  statute,  which  may  be 
necessary,  &c,  and  agreeable,  &c.  Hogan  et  dl.  v. 
Ross,  11  Howard,  294.  So  where  an  appeal  was 
taken  in  a  suit  at  common  law  within  ten  days  after 
judgment,  and  an  execution  was  nevertheless  issued, 
the  appeal  being  a  nullity,  it  was  error  in  the  circuit 
court  to  supersede  the  execution,  on  the  ground  that 
the  party  appealing,  on  discovering  his  mistake,  sued 
out  a  writ  of  error  after  the  expiration  of  ten  days. 
Saltmarsh  v.  Tuthiil,  12  Howard,  387. 

CHAPTER  III. 

OF  THE  PROCEEDINGS  FROM  THEIE  COMMENCEMENT  TO 

THE  BETUBN  INCLUSIVE. 

When  a  party  deeming  himself  aggrieved  by  a  judg-  Plaintiff  ^ 
ment  against  him,  which  he  is  entitled  to  have  re-  JJJ^. 
viewed  by  writ  of  error,  desires  to  resort  to  that tie8- 
remedy,  the  first  thing  it  behooves  him  to  do,  is  to 
find  one  or  more  responsible  persons  who  are  willing 
to  become  his  sureties  in  the  "security"  which  the 
statute  requires.    The  statute  is  silent  as  to  the  form 
of  the  security.    In  England,  where  the  plaintiff  in 
error  is  also  required  to  give  security,  it  is  in  the  form 
of  a  recognizance,  and  is  called  bail  in  error;  but  the 
engagement  is  held  to  be  absolute,  the  bail  not  being 
permitted  to  exonerate  themselves  by  the  surrender 
of  the  principal    The  established  form  in  the  courts  boJf™* 
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parts.  0f  the  United  States,  is  a  bond  with  one  or  more 
J**         sureties,  and  in  a  penalty  sufficient,  when  the  writ  is 
sued  out  in  season  to  render  it  a  supersedeas,  to  secure 
the  amount  recovered  in  the  court  below,  whether 
debt  or  damages,  and  costs,  or  costs  only,  together 
with  such  costs  and  damages  as  may  be  adjudged 
against  him,  should  he  fail  in  the  appellate  court. 
When  not  sued  out  within  ten  days,  a  penalty  suffi- 
cient to  cover  all  such  costs,  as,  upon  affirmance,  may 
be  adjudged  against  him,  is  all  that  is  required.    This 
security  is  indispensable;  and,  therefore,  where  the 
missed  for  bond  was  in  a  small  sum  to  respond  the  damages  and 
w,n         costs   which   might  be  adjudged  in  the  supreme 
court,  it  was  upon  motion  ordered  that  the  cause 
stand  dismissed  unless  the  plaintiff  in  error  should 
file  sufficient  security  within  thirty  days  after  the 
rising  of  the  court.  Cartiet  v.  Brodie,  9  Wheat.,  553. 
objection,  But  the  objection  to  the  sufficiency  of  the  security 
takS.       ought  to  be  taken  by  way  of  preliminary  motion  to 
dismiss  the  writ  of  error  for  irregularity ;  and  it  is  too 
late  to  object  at  the  argument  upon  the  merits.  Man- 
deville  et  al.  v.  Biggs,  2  Peters,  482. 
Thecitar        Th©  "citation"  required  by  the  statute  is  a  sum- 
mon, what  mon8  ^  ^  adverse  party,  admonishing  him  to  appear 
and  show  cause,  if  any  there  be,  why  the  judgment 
should  not  be  reversed.    The  service  of  it  is  the  "no- 
its  date     tice"  ©^joined  by  the  statute.    Its  proper  date  is  the 
and  return  day  on  which  it  is  signed ;  and  the  day  designated 
for  the  appearance  of  the  adverse  party,  or  return  day, 
as  it  is  often  called,  is  the  same  as  that  of  the  writ, 
tht^ne    **  k  *ested  in  the  name  of  the  judge  by  whom  it  is 
?ndw  and  g1811*6^  and  must  be  signed  by  him.    If  signed  by 
St**   the  clerk  instead  of  the  judge,  it  is  bad,  and  the  cause 
will  be  dismissed.    The  United  States  v.  Hodge,  3 
toward,  534. 
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Forms  for  the  bond,  the  writ  of  error,  and  the  CHAP  3- 
citation,  are  given  in  the  Appendix. 

The  steps  to  be  next  taken,  are,  to  draw  np,  and  Bond  w  t* 
execute  the  bond  in  due  form  ;l  to  obtain  a  writ  of  ST"1"1, 
error  from  the  clerk  of  the  circuit  court;  to  prepare 
the  required  "citation;"  and,  if  the  writ  of  error  is  to 
be  brought  in  virtue  of  the  25th  section  of  the  judicial 
act  to  reverse  the  decision  of  a  state  court,  to  prepare 
a  petition  addressed  to  the  judge  to  whom  the  appli- 
cation is  to  be  made,  setting  forth  distinctly  the  facts 
which  are  supposed  to  bring  the  case  within  that  sec- 
tion, and  praying  the  allowance  of  the  writ  and  a 
citation  ;*  and  then,  thus  armed,  to  apply  to  the  proper  Appiica- 
judge  designated  in  the  22d  and  23d  sections  of  the  judge. 
act  above  recited,  to  approve  the  bond,  allow  the  writ, 
and  sign  the  citation.    If  the  judge  is  convinced  of 
the  sufficiency  of  the  bond,  he  will  indorse  upon  it 
his  certificate  to  that  effect,  and  perform  the  other 
acts  required  of  him. 

The  bond  must  be  delivered  to  the  clerk  of  the  Jjy*!  ** 
court,  where  the  record  remains,  and  this  should  to  b« nBed 
be  done  without  unnecessary  delay.    So,  also,  must  wW 
the  writ  of  error,  and  a  copy  of  it  for  the  adverse 
party,  at  some  time  before  the  return  day,  and  in 

1  Bat  unless  the  pecuniary  ability  of  the  sureties  is  already  well  known 
to  the  judge,  they  should  appear  before  him  in  person,  to  the  end  that 
he  may  interrogate  them  upon  this  point  And  he  would  have  a  right, 
I  suppose,  to  insist  on  their  answering  under  oath.  Indeed  the  act  seems 
to  contemplate  their  personal  attendance.  It  requires  the  Judge  "  to 
take  good  and  sufficient  security ; "  though  this  language  was  probably 
suggested  by  the  English  practice  of  taking  a  recognizance,  and  in  the 
expectation  of  the  adoption  of  that  practice  here. 

*  Snoh  a  petition  is  stated  to  be  usual,  by  Judge  Curtis  In  the  sum- 
mary directions  for  suing  out  writs  of  error  and  appeals,  whioh  he  had 
laid  the  profession  under  obligation  by  appending  to  his  digest ;  and 
the  very  special  nature  of  the  jurisdiction  oonferred  by  the  25th  section, 
may  be  a  good  reason  for  this  distinction.  In  all  other  respects  the  pro-, 
oeedings  are  the  same  as  when  the  writ  of  error  is  directed  to  a  oourt  of 
the  United  States. 
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pasts,  aeason  for  transmission,  along  with  the  transcript  of 
the  record,  to  the  appellate  court;  and  if  it  is  intended 
to  make  the  writ  of  error  a  supersedeas,  the  copy  of 
the  writ  must  be  lodged  with  the  clerk  within  tea 
days,  Sundays  exclusive,  after  judgment.  It  is  highly 
a  proper,  though  perhaps  not  necessary  that  this  copy 
should  have  a  descriptive  indorsement,  showing  it  to 
have  been  so  lodged,  pursuant  to  law,  for  the  defend- 
ant in  error.  For  any  other  purpose,  except  to  stay 
the  execution,  it  has  been  held  to  be  sufficient,  if 
lodged  at  any  time  before  the  return  day.  Woo&y. 
Lide>  4  Oranch,  180 ;  but  it  is  unwise  so  to  defer  it1 

'The  lodging  of  a  copy  of  the  writ  in  the  clerk's  offioe,  for  the  de- 
fendant in  error,  is  peculiar  to  our  national  courts.  The  22d  section  of 
the  judicial  act,  which  gives  the  writ  of  error  and  also  prescribes  the 
formalities  to  be  observed  in  suing  it  out,  makes  no  mention  of  the  copies. 
It  is  by  the  23d  section]  that  it  is  required,  and  as  the  sole  purpose  of 
that  part  of  the  section  appears  to  me  to  have  been  to  regulate  the  ope- 
ration of  the  writ  of  error  as  a  supersedeas.  I  cannot  but  doubt  whether 
it  was  intended  to  require  this  formality,  except  as  the  condition  on  whioh 
the  writ  of  error  should  become  a  supersedeas.  It  seems  to  have  been 
assumed,  however,  from  the  outset,  that  it  was  requisite  in  all  eases. 

Judge  Cubtis,  in  the  appendix  of  his  Digest,  mentioned  in  the  last  pre- 
ceding note,  advises  the  deposit  in  the  clerk's  offioe,  of  an  additional 
■copy  of  the  writ,  and  of  the  citation,  as  well  as  of  a  copy  of  the  bond. 
I  presume  he  does  not  intend  to  be  understood  as  asserting  that  the  de- 
livery of  these  copies  to  the  olerk  is  necessary  to  the  regularity  of  the 
proceedings,  because  there  is  no  statute,  nor  any  decision,  or  general 
rule  of  the  oourt,  nor  is  there  any  thing  in  the  practice  of  the  Bnglish 
•court  of  king's  bench  requiring  it ;  nor  does  he  assign  any  reason  for 
recommending  it    For  these  reasons  I  have  not  felt  at  liberty  to  enu- 
merate it  among  the  requirements  of  the  law.    He  states  also  that  the 
•copies  of  the  writ  and  citation  remain  in  the  clerk's  offioe.    It  must,  I 
presume,  be  for  this  purpose,  therefore,  that  he  enjoins  the  deposit  of 
them ;  and  as  a  precaution  against  the  possible  loss  of  the  original  writ 
and  citation,  in  their  transmission,  to  the  olerk  of  the  appellate  oourt, 
along  with  the  transcript  of  the  record ;  it  may  be  worth  while  to  deposit 
•copies  of  them.    This,  I  imagine,  is  the  view  of  the  subject  taken  bj 
Judge  Cubtis.    His  laudable  purpose  was  to  point  out  what  it  is  bt$t  ts> 
do,  whether  that  law  peremptorily  exacts  it  or  not ;  it  is  my  business 
mUo  to  show  what  is,  and  what  is  not,  absolutely  indispensable. 
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The  next  thing  requiring  attention,  is  the  proper  chap.  3. 
service  of  the  citation,  without  which  the  writ  of  error 
becomes  a  nullity.    The  service  is  to  be  made  by  de-  be  aerve*, 
livering  a  true  copy  to  the  party,  his  attorney,  or  how' 
counsel;  and  there  must  be  an  affidavit  appended  to, 
or  indorsed  upon  the  original,  showing  due  service, 
and  the  day  on  which  it  was  made,  which,  with  the 
writ,  must  be  filed  with  the  clerk  of  the  court  below. 

A  service  on  the  executrix  of  the  deceased  attorney 
of  record,  and  also  on  a  member  of  the  bar,  who  was 
the  former  law  partner  of  the  deceased  attorney,  was 
held  to  be  nugatory,  and  the  writ  of  error  was  accord- 
ingly dismissed.  Bacon  v.  Hart,  1  Black,  38.  But 
when  a  female  is  a  party  to  the  suit  in  the  court  be- 
low, and  marries  after  judgment  therein,  a  service  on 
the  husband  is  good.  5  Cranch,  21,  note.  Service  on 
the  attorney  of  record  is  good,  unless  his  name  as 
such  has  been  withdrawn  by  leave  of  the  court.  The 
United  States  v.  Cwrry,  6  Howard,  106.  When  the 
writ  of  error  is  brought  upon  a  judgment  in  favor  of 
the  United  States,  the  service  must  be  upon  the  dis- 
trict attorney  of  the  United  States. 

We  come  now  to  the  answer  or  return  to  be  made  n* 

retain. 

to  the  writ  of  error.  It  is  addressed  to  the  judge  or 
judges  of  the  court  whose  judgment  is  to  be  re- 
viewed, and  its  mandate  is  to  send  to  the  appellate, 
under  their  seal,  the  record  and  proceedings,  with  all 
things  concerning  the  same;  but  this  may  be  done  How 
through  the  clerk,  by  the  transmission,  under  the 
seal  of  the  court,  to  clerk  of  the  appellate  court,  of 
a  transcript  of  the  record,1  with  whatever  else  is 
requisite  to  enable  that  court  to  understand  correctly, 
and  properly  to  decide,  the  questions  in  controversy. 
If  there  be  a  bill  of  exceptions  that  must  of  course 

1  Bat  where  a  blank  was  left  instead  of  the  names  of  the  juron,  the 
omission  was  held  to  be  immaterial.  9  Cranoh,  180. 

.       82 
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PART  5-  be  included.    But  the  return  must  also  contain  with- 
JJJjJ*1*     in  itself,  sufficient  evidence,  direct  or  presumptive 
contain,     (except  with  respect  to  the  amount  in  controversy 
where  that  is  material),  to  show  that  the  appellate 
court  has  jurisdiction,  and  that  the  statute  has  been 
complied  with  in  suing  out  the  writ. 
taP&md        ^*e  re*urn  should,  therefore,  contain  a  copy  of  the 
bond  to  show  that  the  required  security  has  been 
given.    This,  however,  has  been  held  not  to  be  indis- 
pensable; and,  in  the  same  case,  it  was  also  said  that 
if  no  bond  had,  in  fact,  been  given,  the  omission 
would  not  vitiate  the  writ,  this  part  of  the  statute 
being  only  directory.  Martin  v.  Hunter's  Lessee,  1 
Wheat.,  304,  361.    But  the  reverse  of  this  has  been 
held,  or,  at  least,  assumed  as  unquestionable,  in  later 
cases.    Thus,  in  Anson  et  ah  v.  The  Blue  Ridge  Bail- 
road  Co.  (23  Howard,  1),  no  bond  having  been  given, 
the  court  granted  leave  to  supply  the  deficiency, 
citing  former  decisions  to  the  like  effect. 
25ta.         ^e  rata111  °f  the  citation,  as  we  have  seen,  is 
required  by  the  express  terms  of  the  statute,  and  in 
%  several  early  cases  it  was  accordingly  held  to  be 
indispensable.    But  in  Itineray  v.  Byre  (5  Howard, 
295),  the  reverse  was  decided,  the  court  observing 
that  the  presumption  was  that  a  citation  had  been 
issued,  and  it  might  be  proved  aliunde.    This  de- 
cision, in  conflict  with  several  prior  decisions,  does 
not  appear  to  have  been  followed,  and  being  also  in 
conflict  with  the  statute,  we  may,  with  some  confi- 
dence, predict  that  it  will  not  be.    A  citation  regu- 
larly served  is  indispensable  to  the  validity  of  the 
writ,  and,  unquestionably,  it  is  incumbent  on  the 
plaintiff  in  error  or  appellant,  to  show,  affirmatively, 
that  this  condition  has  been  complied  with.    Nor  can 
it  be  doubted  that  the  citation  itself,  with  the  evi- 
dence of  its  service,  accompanying  the  return,  is  the 
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proper  mode  of  showing  such  compliance.  See  Bacon  char  3. 
et  al  v.  Hart,  1  Black,  38.1 

With  respect  to  the  time  allowed  in  the  supreme  within 
court  for  making  the  return,  it  is  now  definitively  set-  Je^eSm 
tied,  in  accordance  with  all  analogous  usage,  that  it  JJJJk** 
must,  in  all  cases,  be  made  before  or  during  the  next 
term,  or  if  not,  that  the  cause  will  be  dismissed  on 
motion  of  the  defendant  in  error  or  appellee,  for 
that  reason  alone.  The  Steamer  Virginia  v.  West,  19 
Howard,  102;  Bacon  et  al.  v.  Sort,  1  Black,  36;  Mesa 
y.  The  United  States,  2  Black,  721.    This  limitation 
exists  independently  of  the  9th  general  rule  of  the 
supreme  court,  which,  as  we  shall  see  in  the  next 
chapter,  requires  the  return  to  be  filed,  and  the  cause 
placed  upon  the  docket  (calendar),  either  by  the  sixth 
or  the  thirtieth  day  of  the  term,  according  to  circum- 
stances, on  pain  of  dismissal. 

T  

It  has  been  declared  by  law,  that  in  all  cases  of  appeal? 
appeal  duly  taken  by  both  parties  from  the  judgment  SSp?"1" 
or  decree  of  any  district  or  circuit  court  to  the  *    cwnt" 
supreme  court,  a  transcript  of  the  record  filed  in  the 
supreme  court  by  either  party,  on  his  appeal,  may  be 

0 

used  on  both  appeals,  and  both  appeals  may  be  heard 
as  if  records  had  been  filed  by  the  appellants  in  both 
cases.1  When  the  record  contains  any  document, 
paper,  testimony,  or  other  proceedings,  in  a  foreign 

1  There  is,  probably,  among  the  several  oourts  of  the  United  States,  a 
want  of  uniformity  in  the  formal  part  of  the  return.  The  English  form, 
recommended  by  its  neatness  and  strict  propriety,  is  as  follows :  "The 
answer  of  (naming  the  Chief  Justice)  to  the  foregoing  writ 

The  record  and  prooess,  whereof  mention  is  therein  made,  follow  in 
these  words,  to  wit:" 

Then  follows  a  oopy  of  the  record,  commencing  with  the  piaoita.  See- 
Sellon's  Practice. 

The  customary  form  in  New  York  is  (or  was)  less  graceful.    See  Bur- 

■ 

ril's  Forms. 
*  Act  of  August  6, 1861,  oh.  61,  §  1 :  12  Stat  at  Large,  p.  319. 
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parts,  language,  it  must  contain  also  a  translation  of  such 
■j^1*     document,  &C.1 

The  clerk  is  required,  in  all  cases,  to  have  fifteen 
xax*d  to   copies  of  the  record  printed,  at  the  expense  of  the 
vm    *  United  States-1 


Diminu- 
tion. 


Return  to 
certiorari 
maybe 
made  b j 
the  clerk. 


CHAPTER  IV. 

PROCEEDINGS   SUBSEQUENT  TO  THE  RETURN. 

The  cause  being  now  in  the  appellate  court,  it 
behooves  the  parties  to  ascertain  whether  the  return 
is  complete,  and  if  not,  to  pray  a  certiorari  to  the 
court  below  to  supply  the  deficiency.  Either  party 
may  allege,  or,  as  it  is  usually  termed  in  the  reports, 
suggest  diminution ;  and  formerly  it  appears  to  have 
been  the  practice  to  make  the  suggestion  orally. 
But  by  one  of  the  general  rules  of  the  court  the 
motion  for  a  certiorari  must  be  in  writing;  and  the 
facts  on  which  it  is  founded,  if  not  admitted  by  the 
adverse  party,  must  be  verified  by  affidavit.  The 
rule  also  requires  the  motion  to  be  made  at  the  first 
term.3 

In  the  case  of  Fmemore  v.  The  United  States  (S 
Dallas,  360,  note),  it  became  a  question  whet&er  the 
rule  authorizing  a  return  to  a  writ  of  error  to  be 
made  by  the  transmission,  by  the  clerk  of  the  court 

1  Appendix,  Role  11,  Rales  S.  C. 

*  Rale  10.    For  farther  particulars,  see  these  rules.  Appendix. 

•  Appendix,  Rule  14,  S.  C.  Bales.  The  practice  ef  the  supreme  court 
in  this  respect,  is  much  more  simple,  and  at  the  same  time  more  efleetrte, 
than  that  of  the  English  courts,  apon  writs  of  error  directed  to  one  of 
the  superior  courts ;  where  the  right  to  allege  diminution  appears  to 
be  confined  to  the  plaintiff,  and  where  the  allegation  is  to  be  made  in 
the  form  of  an  assignment  of  error.  The  practice  of  the  supreme  court 
nearly  resembles  the  English  practice  said  to  be  applied  to  cases  brought 
for  review  from  an  inferior  court,  in  which  the  plaintiff  in  error  is  not 
allowed  to  assign  diminution  for  error,  but  the  court  directs  a  certiorari 
to  issue  ad  informandum  contcientiam. 
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to  which  the  writ  of  error  was  directed,  of  a  transcript  char  4. 
under  his  hand  and  the  seal  of  his  office,  was  to  be 
construed  as  extending  to  a  certiorari  issued  upon  an 
allegation  of  diminution,  so  as  to  authorize  a  return 
thereto  in  the  same  manner;  and  it  was  the  opinion 
of  a  majority  of  the  court  that  such  ought  to  be  its 
construction ;  and  in  Stewart  v.  Ingle  et  at.  (9  Wheat., 
526),  this  practice  was  sanctioned  and  confirmed. 
In  the  case  of  Barton  v.  Petit  et  al.  (7  Oranch,  288),  sp*?1** 

*  '    writ,  wbn 

a  writ  of  error  was  brought  to  reverse  a  judgment  necessary. 
on  a  bond  given  to  the  marshal  with  condition  to 
have  certain  goods  forthcoming  at  the  day  of  sale 
appointed  by  the  marshal;  being  goods  which  he 
had  seized  under  a  fi.  fa.  issued  upon  a  former  judg- 
ment recovered  by  the  defendants  in  error  against 
the  plaintiffs  in  error,  which  judgment  was  reversed 
at  the  last  preceding  term  of  the  supreme  court  of 
the  United  States.  The  ground  upon  which  it  was 
contended  that  the  judgment  upon  the  bond  ought 
to  be  reversed,  was  the  reversal  of  the  original  judg- 
ment. Under  these  circumstances  it  became  a  ques- 
tion in  what  manner  the  fact  should  be  verified,  that 
the  execution,  upon  the  levy  under  which  the  bond 
had  been  taken,  was  issued  upon  the  identical  judg- 
ment which  had  been  reversed.  Upon  this  question 
the  court  was  of  opinion  that  a  certiorari,  upon  sug- 
gestion of  diminution,  was  not  the  appropriate 
remedy;  and,  moreover,  that  it  would  not  be  regular 
to  receive  the  certificate  of  the  clerk  of  the  court 
below,  of  the  dependency  of  the  latter,  upon  the 
former  judgment.  The  court,  therefore,  ordered  a 
special  writ  to  be  framed  applicable  to  such  cases, 
directed  to  the  clerk  of  the  court  below,  requiring 
him  to  certify,  under  the  seal  of  the  court,  the  exe- 
cution recited  in  the  bond  on  which  the  second  judg- 
ment was  rendered.    The  case  being  novel,  the  court 


654  Practice  on  Writs  of  Error. 

PABT5'  would  not  permit  the  plaintiff  in  error  to  suffer  in 
consequence  of  his  delay  in  moving,  but  remarked 
that  "  in  future  the  party  must  take  the  consequences 
of  his  neglect  if  he  should  fail  to  have  the  execution 
certified  in  time." 

The  appellate  jurisdiction  of  the  supreme  court 
from  the  judgment  of  the  inferior  courts  of  the  United 
States  being,  as  we  have  seen,  limited  to  cases  in 
^JJJJU*  m  which  the  matter  in  dispute  exceeds  the  sum  or  value 
veny-       of  two  thousand  dollars  exclusive  of  costs,  it  must 
always  appear  upon  the  return  of  the  writ  of  error 
that  the  cause  involves  that  amount;  and  unless  the 
fact  is  sufficiently  established  by  the  record,  it  is 
incumbent  upon  the  plamtiff  in  error  to  prove  it  to 
the  satisfaction  of  the  court.1    The  supreme  court 
have  deemed  it  necessary,  therefore,  to  adopt  the 
MU  ^      practice  of  permitting  the  plaintiff  in  error  to  show, 
fjjfi^7   6y  affidavit,  to  the  satisfaction  of  the  court,  that  the 
matter  in  dispute  amounts  to  the  requisite  sum  or 
value.9    So  the  appellate  jurisdiction  of  the  circuit 
courts  from  the  judgments  of  the  district  courts  being 
restricted  to  cases  in  which  the  matter  in  dispute, 
exclusive  of  costs,  exceeds  fifty  dollars,  the  same 
necessity  for  proof  aliunde  as  to  the  amount  in  'con- 
troversy, exists  in  these  courts,  and  the  rule  of  the 
supreme  court  being  founded  in  necessity,  is,  it  is 
presumed,  followed  in  all  the  circuit  courts. 
In  the  case  of  The  United  States  v.  The  Brig  Union, 

1  It  has  already  been  shown,  (tupra,  p.  42,  et  teq.)  under  what  circum- 
stances the  reoord  is  to  be  considered  as  furnishing  this  evidence,  and 
when  it  is  necessary  to  resort  to  proof  aliunde. 

•  There  was  formerly  a  general  rule  of  the  court,  or  rather  an  early 
decision  of  the  court  printed  among  the  rules,  as  rule  13,  to  this  effect, 
which  required  notice  to  the  opposite  party  and  entitled  him  to  produce 
counter  affidavits.  But  this  rule  is  omitted  in  the  revised  rules  of  1858, 
as  will  be  seen  by  referring  to  the  appendix. 
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4  Oranch,  116,  (which,  though  an  appeal,  was  sub-  chap.  4. 
ject  in  this  respect  to  the  same  rules  as  a  writ  of 
error),  a  witness  was  introduced  and  sworn  viva  voce 
in  open  court  as  to  the  value,  and  upon  the  evidence 
thus  taken,  and  such  further  evidence  as  the  record 
was  supposed  to  afford,  the  cause  was  dismissed  for 
want  of  jurisdiction,  the  court  not  being  satisfied 
that  the  amount  in  controversy  was  sufficient.  On 
the  next  day  the  attorney  general,  in  behalf  of  the 
plaintiffs,  moved  for  a  continuance  of  the  cause,  and 
for  leave  to  take  affidavits  respecting  the  value  in 
controversy,  so  as  to  sustain  the  jurisdiction  of  the 
court,  but  the  motion  was  denied  upon  the  ground 
that  the  parties  had  once  put  themselves  on  trial 
upon  the  evidence  already  adduced,  and  a  decision 
had  been  made.  The  reporter  adds,  that  no  objection 
wns  made  to  the  viva  voce  examination  of  the  witness 
upon  the  question  of  value. 

It  is  necessary,  in  the  next  place,  to  inquire  to  what  Amend- 
extent  the  parties  are  entitled  to  relief  by  amend-  m*nU' 
ments  granted  in  the  appellate  court.    No  amend-  2ro?nl£ 
ment  of  a  writ  of  error  could  be  allowed  at  common  2J£nd' 
law,  it  being  a  maxim  that  all  amendments  are 
granted  for  the  support  of  judgments ;  but  the  design 
of  writs  of  error  is  to  reverse  them.  Ld.  Baym.,  71. 
Nor  was  there  in  England  any  statute  of  jeofails  em- 
bracing writs  of  error  until  the  passage  of  a  special 
act  with  respect  to  them,  in  the  reign  of  George  I. 
They  are  not  named  in  the  32d  section  of  the  judicial 
act  of  24th  September,  1789,  and  by  the  late  deci- 
sions of  the  supreme  court  it  has  become  a  settled 
doctrine  of  that  court  that  a  writ  of  error  is  not 
amendable.    It  is  only  in  virtue  of  the  writ  that  the 
court  can  take  cognizance  of  the  cause  at  all,  and  if 
the  writ  is  defective,  the  court  has  no  power  to  amend 
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PABT&  it,  even  by  consent  of  parties.  Hodgeet&.v.WiUiamSj 

22  Howard,  87. l 

This  principle  comprehends  all  amendments  reqni- 

mentrf^e  s^  *°  *"16  main*enance  of  jurisdiction,  and,  therefore, 

«<»rf .     where  the  amount  in  dispute  as  shown  to  the  record, 

allowed  to  K  . 

flopport      Was  insufficient,  the  court  refused  to  allow  the  lnser- 

JIU1M10*  . 

tion.  tion  of  a  claim  for  interest,  which  would  have  in- 
creased the  amount  to  the  requisite  sum.  UdaM  v. 
The  Steamship  Ohio,  17  Howard,  17;  Olney  v.  The 
Steamship  Falcon,  Id.,  19.  And  so,  if  the  requisite 
allegations  of  citizenship  are  wanting,  the  supreme 
court  will  not  allow  them  to  be  inserted.  This  can 
be  done  only  in  the  court  below  after  the  cause  has 
been  remanded  on  dismission.  Jackson  v.  Ashton,  10 
Peters,  180.  But  it  is  otherwise  with  matters  not 
2*JJ  affecting  the  jurisdiction  of  the  court.  Thus  where 
gjj*  it  was  shown  by  the  certificate  of  the  clerk  that  there 
was  a  clerical  error  in  the  transcript  of  the  record 
sent  to  be  filed  in  the  supreme  court,  that  court 
allowed  the  error  to  be  corrected  without  the  formal- 
ity of  a  certiorari.  Woodward  v.  Brown,  13  Peters,  1. 

'There  ire  reported  eases  of  very  early  date  in  which  defects  in  a  writ 
of  error  were  allowed  to  be  amended  or  disregarded ;  and  these  cases  ought 
not  to  be  left  unnotioed,  although  the  comprehensive  and  decided  lan- 
guage of  the  court  in  the  case  cited  in  the  text  seems  scarcely  to  warrant 
an  expectation  that  they  will  be  followed.  In  Mouman  ▼.  Hifgins  (4 
Dallas,  12.)  a  blank  was  left  in  the  writ  for  the  return  day.  But  the  writ 
was  regularly  tested,  and  was  indorsed  by  the  clerk,  "  Returnable  to 
February  term,  1799."  By  other  indorsements  it  appeared  when  it  was 
returned  into  the  office  of  the  olerk  of  the  court  below,  and  when  in  the 
supreme  oonrt,  a  motion  was  made  in  behalf  of  the  plaintiff  in  error  to 
amend  by  filling  the  blank  on  the  ground  that  "  there  was  enough  to 
amend  by ;  "  and  the  court  answered,  "  Let  the  amendment  be  made." 
In  Caurat  v.  8ttad  (4  Dallas,  22),  the  writ  being  tested  in  vacation,  was 
held  to  be  amendable.  And  in  Blakewell  v.  Patttn  et  al.  (7  Cranch,  277), 
the  writ,  issued  in  September  and  made  returnable  at  the  next  February 
term,  was  tested  of  the  preceding  February  term,  instead  of  the 
[now  obsolete]  August  term ;  and  a  motion  to  dismiss  or  quash  the  writ 
on  account  of  this  defect,  was  denied. 
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And  in  a  celebrated  early  case,  the  supreme  court  chap^4. 
having  reversed  the  judgment  of  the  court  below,  on 
a  demurrer  to  a  plea,  the  pleadings  were  amended  in 
accordance  with  the  decision  of  the  court  by  consent 
of  the  parties,  and  the  cause  was  heard  on  the 
amended  pleadings.  Fletcher  v.  Peck,  6  Oranch,  87. 
And  where  in  a  suit  brought  to  recover  the  amount 
of  a  great  number  of  promissory  notes,  the  judgment 
of  the  court  below  had  been  given  for  too  large  a 
sum,  in  consequence  of  the  accidental  omission  of  the 
plaintiff  to  describe  one  of  the  notes  in  this  declara- 
tion, the  supreme  court  allowed  a  remittitur  to  be 
entered  for  the  excess  of  damages.  Bank  of  Kentucky 
v.  Ashley  et  al,  2  Peters,  327. 

The  reports  show  it  to  have  happened,  in  many 
instances,  that  the  transcript  was  accompanied  either  Sj^Tof" 
by  a  defective  citation,  or  by  none  at  all ;  and  this  ^S^7 
we  have  seen  to  be  a  fatal  irregularity,  if  the  objee-  2©^ 
tion  be  seasonably  made,  by  motion  to  dismiss  the 
cause.  But  it  has  been  held  that  the  objection  is  to 
be  deemed  waived  by  the  voluntary  appearance  and 
implied  acquiescence  of  the  defendant  in  error.  The 
cases  by  which  the  rule  thus  generally  expressed  has 
been  established,  are  variant  in  their  circumstances; 
and  instead  of  a  particular  reference  to  them,  for  the 
purpose  of  more  exactly  defining  the  rule.  I  shall 
better  accomplish  this  purpose  by  availing  myself 
of  the  language  of  Mr.  Chief  Justice  Taney  in  one 
of  the  latest  of  these  cases,  where  the  rule,  with  its 
just  qualifications,  is  laid  down,  and  the  reasons  on 
which  it  rests  are  stated, .  with  characteristic  preci- 
sion and  clearness.  The  writ  was  sued  out  in  October, 
1856,  returnable  at  the  December  term  next  follow- 
ing ;  but  the  citation  was  signed  by  the  clerk  of  the 
circuit  court  instead  of  a  judge.  The  record  was 
filed  with  the  clerk  of  the  supreme  court,  and  the 
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parts,  cause  was  placed  upon  the  docket  on  the  24th  of 
November;  and  on  the  4th  of  December,  1856,  the 
defendant  appeared  in  that  court  by  counsel.  At  the 
next  term,  December,  1857,  (the  cause,  it  is  presumed, 
not  having  been  reached  on  the  docket  during  the 
first  term,)  a  motion  was  made  to  dismiss  it  on  ac- 
count of  the  insufficiency  of  the  citation.  The  chief 
justice,  in  disposing  of  the  motion,  said: 

Scope uid  "The  citation  in  undoubtedly  irregular  in  this  respect,  and 
$£ril£?  the  defendant  in  error  was  not  bound  to  appear  under  it,  and 
if  a  motion  had  been  made  at  the  last  term,  within  a  reason* 
able  time,  to  dismiss  the  cause  on  this  ground,  it  would  have 
been  dismissed.  But  the  appearance  of  the  party  in  this 
court,  without  making  a  motion  to  dismiss  during  the  first 
term,  is  a  waiver  of  any  irregularity  in  the  citation,  and  is  an 
admission  that  he  had  received  notice  to  appear  to  the  writ  of 
error.  This  point  was  decided  in  the  cases  of  McDonogh  v. 
MiUaiidon,  3  Howard,  693;  The  United  State*  v.  Yulee,  6 
Howard,  605 ;  and  Buckingham  et  al.  v.  McLean  et  al.9  13 
Howard,  150.  And  these  cases  have  been  recognized  and 
affirmed  in  the  case  of  Carroll  et  al.  v.  Dorsey  et  a/.,  decided 
at  the  present  term. 

"  Indeed,  any  other  rule  would  be  unjust  to  the  plaintiff 
in  error,  and  is  not  required  for  the  protection  of  the  defend- 
ant. The  latter  is  not  bound  to  appear  unless  he  is  legally 
cited,  except  for  the  purpose  of  moving  to  dismiss.  He 
knows,  or  must  be  presumed  to  know,  whether  the  notice 
which  the  law  requires  has  been  served  on  him  or  not.  And 
if  the  objection  is  made  at  the  first  term,  the  plaintiff,  by  a 
new  writ  and  proper  citation,  might  bring  up  the  case  to  the 
succeeding  term.  But  if  the  defendant  does  not,  by  motion 
at  the  first  term,  apprise  him  of  the  irregularity  of  his  pro- 
ceeding in  this  respect,  and  of  his  intention  to  take  advantage 
of  it,  the  plaintiff  is  put  off  his  guard  by  the  defendant's 
appearance;  and  if  the  motion  is  permitted  at  the  second 
term,  he  will  be  delayed  an  entire  year  in  the  prosecution  of 
his  suit,  whenever  it  is  the  interest  of  the  defendant  in  error 
to  delay  and  harass  his  adversary. 
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"An  affidavit  has  been  filed  by  one  of  the  counsel  for  the  CHAP.  4. 
defendant  in  error,  stating  that  he  is  the  junior  counsel  in  the 
case,  and  that  he  did  not  make  the  motion  at  the  last  term, 
because  the  senior  counsel  was  absent  in  Europe,  and  the 
deponent  did  not  wish  to  decide  on  the  expediency  of  the 
motion  to  dismiss  without  consulting  him;  that  he  expected 
him  to  return  before  the  term  ended,  but  the  court  adjourned 
sooner  than  he  anticipated,  and  the  senior  counsel  did  not 
return  until  the  court  had  finally  adjourned  to  the  next  term. 
The  facts  stated  in  the  affidavit  cannot  influence  the  decision 
of  the  motion.  The  absence  of  one  or  of  all  the  counsel  em- 
ployed by  one  party,  in  pursuit  of  other  business,  furnishes 
no  ground  for  delaying  a  case  in  this  court  without  the  con- 
sent of  the  adverse  party.  The  motion  comes  too  late,  and 
is,  therefore,  overruled."  Chaffee  v.  Bayvwvrd,  20  Howard, 
208. 

The  observations  near  the  beginning  of  thi^  quo- 
tation, that  "if  the  motion  had  been  made  at  the 
last  term,  within  a  reasonable  time,  <fcc.,  should,  at 
least,  serve  as  a  caution  against  deferring  the  motion 
to  dismiss,  especially  after  appearance,  even  during 
the  first  term,  and,  on  the  other  hand,  it  seems  perti- 
nent to  suggest,  that  before  allowing  the  plaintiff  in 
error  to  proceed,  ex  parte,  in  the  absence  of  the 
defendant  in  error,  to  argue  the  cause,  the  court 
doubtless  holds  itself  bound  to  see  that  it  is  regu- 
larly before  the  court,  and  that,  unless  it  should 
appear  from  the  return  that  a  proper  citation  had 
been  duly  served,  it  may  be  presumed  the  cause 
would  be  dismissed.  It  is  proper  to  add,  however, 
that  I  have  met  with  no  reported  decision  to  this 
effect. 

The  appearance  of  the  defendant  in  error  is  no  waiw  by 
impediment  to  a  motion  to  dismiss  the  cause  for  umitedto 

w&nt  of 

want  of  jurisdiction,  or  for  any  irregularity  other  citation. 
than  the  want  of  a  citation.  The  United  States  v. 
Totes  et  aL,  6  Howard,  605. 
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PABT5.      By  one  of  the  rules  of  the  supreme  court,  Friday 
of  each  week  is  appointed  for  the  hearing  of  such 


tk€k  Ha 

made  on     motions,  not  required  to  be  put  on  the  docket,  as 

y      shall  be  made  before  the  court  shall  have  entered 

upon  the  hearing  of  a  cause  upon  the  docket,1  and 

by  another  rule,  all  motions  are  required  to  be  in 

To  be  in     writing,  stating  the  facts  of  the  case  and  the  object 

wnung. 

of  the  motion.* 

The  rules  are  silent  with  respect  to  notice  of  mo- 
tions to  the  adverse  party.  They  are,  on  Friday, 
publicly  announced  by  the  counsel  offering  them 
and  delivered  to  the  clerk.  If,  as  is  usually  the  case, 
the  opposite  counsel  is  present,  no  further  notice  is 
required,  and  the  motion  may  be  called  up,  either  at 
a  later  hour  on  the  same  day,  if  the  counsel  for  the 
advene  party  consents ;  or  on  the  next  motion  day. 
If  counsel  has  appeared  but  is  not  present,  the  court 
expects  him  to  have  timely  notice,  and  will,  if  neces- 
sary, give  the  proper  directions  for  that  purpose.  If, 
which  rarely  happens,  the  motion  is  founded  on  some 
paper  dehors  the  retard,  a  copy  of  it  is  to  be  fur- 
nished to  the  opposite  counsel. 
Motions  to     The  reader  has  already  been  made  aware,'  that  in 


when        the  practice  of  the  supreme  court,  the  word  dismiss, 

ximiMible.  .  # 

is  generally  used,  instead  of  the  common  law  term, 
quash,  to  dignify  the  summary  disposition  of  a  writ 
of  error  or  appeal  in  that  court,  without  inquiring 
into  the  merits  of  the  controversy;  and  it  is  well  to 
understand  clearly,  for  what  causes  a  motion  for  this 
purpose  will  be  granted.  In  the  case  of  Brooks  v. 
Norris  (11  Howard,  204),  it  was  decided  that  the 
defendant  in  error  might,  in  this  form,  avail  himself 
of  the  five  years9  limitation  of  the  right  to  bring  a 
writ  of  error.3 

1  Appendix,  Rale  27,  Ralee  S.  C. 

9  Appendix,  Rale  6,  Rules  S.  C.     ■  Vidt,  tupra,  p.  837. 
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It  has  been  uniformly  held,  that  a  writ  of  error  chap.  4. 
will  be  dismissed  on  motion  for  want  of  appellate 
jurisdiction  of  the  case;  as  where  the  amount  is  in- 
sufficient, or  the  judgment  or  decree  of  the  court 
below  is  not  filial,  or  the  case  is  not  embraced  by  the  when  not. 
25th  section  of  the  judiciary  act  when  the  writ  of 
error  is  to  a  state  court  And  in  the  case  of  The 
Steamer  Brigadier-General  R.  H.  Stokes  (22  Howard, 
48),  a  motion  was  made  to  dismiss  the  cause  on  the 
ground  of  a  want  of  jurisdiction  in  the  court  below. 
But  the  motion  was  denied;  the  chief  justice  observ- 
ing, that  the  question  of  jurisdiction  in  that  court 
was  a  proper  one  for  appeal  to  the  supreme  court, 
and  for  argument  when  the  case  should  be  reached. 
In  HecJcer  v.  Fowler  (1  Black,  95),  a  like  motion  was 
made  on  the  ground  that  no  error  appeared  on  the 
face  of  the  record.  The  court  denied  the  motion, 
saying,  that  where  a  judgment  appears  to  have  been 
rendered  which  the  party  is  entitled  to  have  revised 
in  this  court,  and  it  is  brought  here  for  revision  upon 
proper  process,  duly  issued,  the  case  must  await  the 
final  hearing.1  It  was  incidentally  said,  in  this  case, 
also,  that  "want  of  jurisdiction  and  irregularity  of 
the  writ  are  the  only  grounds  for  dismissal."  We 
have  just  seen,  however,  that  the  lapse  of  five  years 
before  bringing  the  writ  is  a  ground  for  dismissal, 
and  it  is  not  to  be  supposed  that  the  court  designed 
to  exclude  that  case.  The  omission,  in  direct  terms 
to  include  it,  must  either  have  been  inadvertent,  or 
else  it  must  have  been  intended  to  include  it  as  an 
irregularity.  The  general  rules  of  the  supreme  court, 
as  we  shall  see  in  the  sequel,  moreover,  entitle  the 
defendant  in  error  to  a  dismissal  of  the  cause  upon 

the  failure  of  the  plaintiff  or  appellee,  or,  in  case  of 

• 

18ee,  also,  Taylor  y.  Morton,  2  Blaok,  481. 
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pabt  5.  i^  death,  of  his  representatives  to  appear  and  prose- 
cute the  writ  or  appeal. 
The  re«ut.     The  result  then  is»  that  want  of  jurisdiction  in  the 
appellate  court,  the  statute  bar,  irregularity  in  the 
process  and  non-appearance,  are  the  only  grounds 
on  which  a  writ  of  error  or  appeal  will  be  dismissed 
on  motion. 
2^**"      After  a  cause  has  been  dismissed  for  irregularity, 
JSJ*}^  it  cannot  be  reinstated  at  a  subsequent  term.    The 
rabeeqnent  ^t  of  error  is  then  functus  officio,  and  cannot  be 
revived.  Bice  v.  The  Minnesota  and  N.  W.  B.  JL  Gfc, 
21  Howard,  82. 
*jjjfljf         We  have  seen  that  the  statute  expressly  requires  an 
ggyd    assignment  of  errors  and  prayer  for  reversal,  to  be 
annexed  to  the  writ  of  error  and  returned  with  it,  along 
with  the  transcript  of  the  record;  and  it  is  evident  that 
this  requirement  can  be  complied  with  only  by  filing 
the  assignment  with  the  clerk  of  the  court  below, 
before  the  transmission  of  the  transcript  to  the  ap- 
pellate court    At  the  outset,  this  clause  of  the  sta- 
tute appears  by  the  reported  cases,  to  have  been 
considered  obligatory  according  to  its  literal  mean- 
ing.   The  assignment  of  errors  was  filed  with  the 
clerk  of  the  court  below,  and  the  joinder  in  the 
appellate  court;  nor  is  it  to  be  doubted  that  this  may 
with  strict  legal  propriety  still  be  done.    But  I  learn 
Toj»  Hied  from  the  best  authority,  that  the  more  usual  practice 
appelate    in  the  supreme  court,  now  is,  to  defer  the  assignment 
until  after  the  return  has  been  made.    Indeed,  there 
is  an  early  rule  of  the  supreme  court  requiring  the 
defendant  in  error  to  assign  errors  at  the  commence- 
ment of  the  term  of  that  court,  or  as  soon  thereafter 
as  the  record  shall  be  filed  with  the  clerk,  "if  error* 
shall  not  home  hem  assigned  in  the  court  below"    This 
rule  is  omitted  in  the  revised  rules  of  1858,  and  of 
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course  has  ceased  to  operate.  It  shows,  however,  chap.  4. 
that  even  at  this  early  date,  the  statute  was  not  al- 
ways complied  with, — a  fault  perhaps  attributable 
to  the  anomaly  of  requiring  errors  to  be  assigned  in 
a  cause  before  it  has  reached  the  appellate  court. 
How  this  anomaly  found  its  way  into  a  statute 
drawn  up  with  so  much  ability,  and  marked  by  so 
much  skill  and  learning;  or  under  what  views  of  the 
subject  the  supreme  court  felt  itself  warranted  in 
permitting  the  law  to  become  a  dead  letter,  it  would 
be  impertinent  to  inquire. 

The  assignment  is  entitled  in  the  appellate  court,  How^ 
and  of  the  term  at  which  the  writ  of  error  is  return- 
able. And  so  of  the  joinder  in  error.  As  none  but 
questions  of  law  are  subject  to  revision  in  the  na- 
tional courts  by  writ  of  error,  and  as  these  questions 
must  always  appear  upon  the  record,  there  can  rarely, 
if  ever,  be  occasion  for  any  other  than  a  general  as- 
signment of  errors  or  joinder;  forms  for  which  are 
given  in  the  appendix. 

At  the  close  of  the  last  chapter  mention  was  made  &***,  L 

when  to  m 

of  the  9th  rule  of  the  supreme  court,  requiring  the  &£*£*- 
plaintiff  in  error  or  appellant,  when  the  judgment  or 
decree  to  be  brought  up  for  review,  was  given  thirty 
days  before  the  term  of  the  supreme  court,  to  see 
that  the  record  is  filed,  and  the  cause  docketed  within 
the  first  six  days  of  the  term;  and  when  given  less 
than  thirty  days  before  the  term,  within  the  first 
thirty  days  of  the  term,  on  pain  of  having  the  cause 
docketed  at  the  instance  of  the  defendant  in  error, 
or  appellee,  and,  on  his  motion,  dismissed,  upon  the 
production  of  the  certificate  of  the  clerk  of  the  court 
Jtelow,  "stating  the  cause,  and  certifying  that  a  writ 
of  error  or  appeal  had  been  sued  out  and  allowed" 
therein.  The  rule  also  declares  (rather  unnecessarily, 
I  should  think),  that  after  such  dismissal  the 
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pacts,  his  death,  of  his  repreeentativee  to  appear  and  prose- 
cute the  writ  or  appeal. 
The  remit.     The  result  then  is,  that  want  of  jurisdiction  in  the 
appellate  court,  the  statute  bar,  irregularity  in  the 
process  and  non-appearance,  are  the  only  grounds 
on  which  a  writ  of  error  or  appeal  will  be  dismissed 
on  motion. 
Sffi**      After  a  cause  has  been  dismissed  for  irregularity, 
££££4*,!  it  cannot  be  reinstated  at  a  subsequent  term.    The 
rabMqtMnt  ^t  of  error  is  then  functus  officio,  and  cannot  be 
revived.  Bice  v.  The  Minnesota  and  N.W.ILB.  Cb«, 
21  Howard,  82. 
^f^         We  have  seen  that  the  statute  expressly  requires  an 


emr«id  assignment  of  errors  and  prayer  for  reversal,  to  be 
annexed  to  the  writ  of  error  and  returned  with  it,  along 
with  the  transcript  of  the  record ;  and  it  is  evident  that 
this  requirement  can  be  complied  with  only  by  filing 
the  assignment  with  the  clerk  of  the  court  below, 
before  the  transmission  of  the  transcript  to  the  ap- 
pellate court  At  the  outset,  this  clause  of  the  sta- 
tute appears  by  the  reported  cases,  to  have  been 
considered  obligatory  according  to  its  literal  mean- 
ing. The  assignment  of  errors  was  filed  with  the 
clerk  of  the  court  below,  and  the  joinder  in  the 
appellate  court;  nor  is  it  to  be  doubted  that  this  may 
with  strict  legal  propriety  still  be  done.  But  I  learn 
To^be  AM  from  the  best  authority,  that  the  more  usual  practice 
appellate  in  the  supreme  court,  now  is,  to  defer  the  assignment 
until  after  the  return  has  been  made.  Indeed,  there 
is  an  early  rule  of  the  supreme  court  requiring  the 
defendant  in  error  to  assign  errors  at  the  commence- 
ment of  the  term  of  that  court,  or  as  soon  thereafter 
as  the  record  shall  be  filed  with  the  clerk,  "if  error* 
shall  not  have  hem  assigned  in  the  court  below"  This 
rule  is  omitted  in  the  revised  rules  of  1868,  and  of 
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course  has  ceased  to  operate.  It  shows,  however,  chap.  4. 
that  even  at  this  early  date,  the  statute  was  not  al- 
ways complied  with, — a  fault  perhaps  attributable 
to  the  anomaly  of  requiring  errors  to  be  assigned  in 
a  cause  before  it  has  reached  the  appellate  court. 
How  this  anomaly  found  its  way  into  a  statute 
drawn  up  with  so  much  ability,  and  marked  by  so 
much  skill  and  learning;  or  under  what  views  of  the 
subject  the  supreme  court  felt  itself  warranted  in 
permitting  the  law  to  become  a  dead  letter,  it  would 
be  impertinent  to  inquire. 

The  assignment  is  entitled  in  the  appellate  court,  f*«^ 
and  of  the  term  at  which  the  writ  of  error  is  return- 
able. And  so  of  the  joinder  in  error.  As  none  but 
questions  of  law  are  subject  to  revision  in  the  i%a- 
tional  courts  by  writ  of  error,  and  as  these  questions 
must  always  appear  upon  the  record,  there  can  rarely, 
if  ever,  be  occasion  for  any  other  than  a  general  as- 
signment of  errors  or  joinder;  forms  for  which  are 
given  in  the  appendix. 

At  the  close  of  the  last  chapter  mention  was  made  cubm, 

*  when  to  b« 

of  the  9th  rule  of  the  supreme  court,  requiring  the  i^6^ 
plaintiff  in  error  or  appellant,  when  the  judgment  or 
decree  to  be  brought  up  for  review,  was  given  thirty 

m 

days  before  the  term  of  the  supreme  court,  to  see 
that  the  record  is  filed,  and  the  cause  docketed  within 
the  first  six  days  of  the  term;  and  when  given  less 
than  thirty  days  before  the  term,  within  the  first 
thirty  days  of  the  term,  on  pain  of  having  the  cause 
docketed  at  the  instance  of  the  defendant  in  error, 
or  appellee,  and,  on  his  motioti,  dismissed,  upon  the 
production  of  the  certificate  of  the  clerk  of  the  court 
J>elow,  "stating  the  cause,  and  certifying  that  a  writ 
of  error  or  appeal  had  been  sued  out  and  allowed" 
therein.  The  rule  also  declares  (rather  unnecessarily, 
I  should  think),  that  after  such  dismissal  the  plaintiff 
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PABT5-  his  death,  of  his  representatives  to  appear  and  prose- 
cute the  writ  or  appeal. 
ifceiwuh.      The  result  then  is,  that  want  of  jurisdiction  in  the 
appellate  court,  the  statute  bar,  irregularity  in  the 
process  and  non-appearance,  are  the  only  grounds 
on  which  a  writ  of  error  or  appeal  will  be  dismissed 
on  motion. 
S^*5**      After  a  cause  has  been  dismissed  for  irregularity, 
JUJJJJJa^  it  cannot  be  reinstated  at  a  subsequent  term.    The 
rabMqiient  ^jft  of  error  is  then  functus  officio,  and  cannot  be 
revived.  Bice  v.  The  Minnesota  and  N.W.B.B.  Co., 
21  Howard,  82. 
£££*,         We  have  seen  that  the  statute  expressly  requires  an 
enwMd    assignment  of  errors  and  prayer  for  reversal,  to  be 
annexed  to  the  writ  of  error  and  returned  with  it,  along 
with  the  transcript  of  the  record;  and  it  is  evident  that 
this  requirement  can  be  complied  with  only  by  filing 
the  assignment  with  the  clerk  of  the  court  below, 
before  the  transmission  of  the  transcript  to  the  ap- 
pellate court.    At  the  outset,  this  clause  of  the  sta- 
tute appears  by  the  reported  cases,  to  have  been 
considered  obligatory  according  to  its  literal  mean- 
ing.   The  assignment  of  errors  was  filed  with  the 
Glerk  of  the  court  below,  and  the  joinder  in  the 
appellate  court;  nor  is  it  to  be  doubted  that  this  may 
with  strict  legal  propriety  still  be  done.    But  I  learn 
£°,i£ fUed  fr°m  the  best  authority,  that  the  more  usual  practice 
an»i]ate    in  the  supreme  court,  now  is,  to  defer  the  assignment 
until  after  the  return  has  been  made.    Indeed,  there 
is  an  early  rule  of  the  supreme  court  requiring  the 
defendant  in  error  to  assign  errors  at  the  commence- 
ment of  the  term  of  that  court,  or  as  soon  thereafter 
as  the  record  shall  be  filed  with  the  clerk,  "if  error* 
shall  not  home  been  assigned  in  the  court  below"    This 
rule  is  omitted  in  the  revised  rules  of  1858,  and  of 
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coarse  has  ceased  to  operate.  It  shows,  however,  chap.  4. 
that  even  at  this  early  date,  the  statute  was  not  al- 
ways complied  with, — a  fault  perhaps  attributable 
to  the  anomaly  of  requiring  errors  to  be  assigned  in 
a  cause  before  it  has  reached  the  appellate  court. 
How  this  anomaly  found  its  way  into  a  statute 
drawn  up  with  so  much  ability,  and  marked  by  so 
much  skill  and  learning;  or  under  what  views  of  the 
subject  the  supreme  court  felt  itself  warranted  in 
permitting  the  law  to  become  a  dead  letter,  it  would 
be  impertinent  to  inquire. 

The  assignment  is  entitled  in  the  appellate  court,  °°^ 
and  of  the  term  at  which  the  writ  of  error  is  return- 
able. And  so  of  the  joinder  in  error.  As  none  but 
questions  of  law  are  subject  to  revision  in  the  na- 
tional courts  by  writ  of  error,  and  as  these  questions 
must  always  appear  upon  the  record,  there  can  rarely, 
if  ever,  be  occasion  for  any  other  than  a  general  as- 
signment of  errors  or  joinder;  forms  for  which  are 
given  in  the  appendix. 

At  the  close  of  the  last  chapter  mention  was  made  Cmum, 

when  to  m 

of  the  9th  role  of  the  supreme  court,  requiring  the  &*f  e£dd- 
plaintiff  in  error  or  appellant,  when  the  judgment  or 
decree  to  be  brought  up  for  review,  was  given  thirty 

m 

days  before  the  term  of  the  supreme  court,  to  see 
that  the  record  is  filed,  and  the  cause  docketed  within 
the  first  six  days  of  the  term;  and  when  given  less 
than  thirty  days  before  the  term,  within  the  first 
thirty  days  of  the  term,  on  pain  of  having  the  cause 
docketed  at  the  instance  of  the  defendant  in  error, 
or  appellee,  and,  on  his  motion,  dismissed,  upon  the 
production  of  the  certificate  of  the  clerk  of  the  court 
Jbelow,  "stating  the  cause,  and  certifying  that  a  writ 
of  error  or  appeal  had  been  sued  out  and  allowed'9 
therein.  The  rule  also  declares  (rather  unnecessarily, 
I  should  think),  that  alter  such  dismissal  the  plaintiff 
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PABT5.  jjjg  death,  of  his  representatives  to  appear  and  prose- 
cute the  writ  or  appeal. 
The  result.     The  result  then  is,  that  want  of  jurisdiction  in  the 
appellate  court,  the  statute  bar,  irregularity  in  the 
process  and  non-appearance,  are  the  only  grounds 
on  which  a  writ  of  error  or  appeal  will  be  dismissed 
on  motion. 
S^**      After  a  cause  has  been  dismissed  for  irregularity, 
JJJS^a6^  it  cannot  be  reinstated  at  a  subsequent  term.    The 
rabeeqnant  ^ft  0f  etror  fe  then  functus  officio,  and  cannot  be 

revived.  Bice  v.  The  Minnesota  and  N.  W.  £.  JR.  Cb., 
21  Howard,  82. 
^JJJf^r         We  have  seen  that  the  statute  expressly  requires  an 


222£ld  assignment  of  errors  and  prayer  for  reversal,  to  be 
annexed  to  the  writ  of  error  and  returned  with  it,  along 
with  the  transcript  of  the  record;  and  it  is  evident  that 
this  requirement  can  be  complied  with  only  by  filing 
the  assignment  with  the  clerk  of  the  court  below, 
before  the  transmission  of  the  transcript  to  the  ap- 
pellate court.  At  the  outset,  this  clause  of  the  sta- 
tute appears  by  the  reported  cases,  to  have  been 
considered  obligatory  according  to  its  literal  mean- 
ing. The  assignment  of  errors  was  filed  with  the 
clerk  of  the  court  below,  and  the  joinder  in  the 
appellate  court;  nor  is  it  to  be  doubted  that  this  may 
with  strict  legal  propriety  still  be  done.  But  I  learn 
feta fQed  fr°m  the  best  authority,  that  the  more  usual  practice 
appellate  in  the  supreme  court,  now  is,  to  defer  the  assignment 
until  after  the  return  has  been  made.  Indeed,  there 
is  an  early  rule  of  the  supreme  court  requiring  the 
defendant  in  error  to  assign  errors  at  the  commence- 
ment of  the  term  of  that  court,  or  as  soon  thereafter 
as  the  record  shall  be  filed  with  the  clerk,  "if  errors 
shall  not  have  been  assigned  in  the  court  below"  This 
rule  is  omitted  in  the  revised  rules  of  1858,  and  of 
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coarse  has  ceased  to  operate.  It  shows,  however,  chap.  4. 
that  even  at  this  early  date,  the  statute  was  not  al- 
ways complied  with, — a  fault  perhaps  attributable 
to  the  anomaly  of  requiring  errors  to  be  assigned  in 
a  cause  before  it  has  reached  the  appellate  court. 
How  this  anomaly  found  its  way  into  a  statute 
drawn  up  with  so  much  ability,  and  marked  by  so 
much  skill  and  learning;  or  under  what  views  of  the 
subject  the  supreme  court  felt  itself  warranted  in 
permitting  the  law  to  become  a  dead  letter,  it  would 
be  impertinent  to  inquire. 

The  assignment  is  entitled  in  the  appellate  court,  f™^ 
and  of  the  term  at  which  the  writ  of  error  is  return- 
able. And  so  of  the  joinder  in  error.  As  none  but 
questions  of  law  are  subject  to  revision  in  the  na- 
tional courts  by  writ  of  error,  and  as  these  questions 
must  always  appear  upon  the  record,  there  can  rarely, 
if  ever,  be  occasion  for  any  other  than  a  general  as- 
signment of  errors  or  joinder;  forms  for  which  are 
given  in  the  appendix. 

At  the  close  of  the  last  chapter  mention  was  made  canm, 

when  to  M 

of  the  9th  rule  of  the  supreme  coipt,  requiring  the  jgSS-- 
plaintiff  in  error  or  appellant,  when  the  judgment  or 
decree  to  be  brought  up  for  review,  was  given  thirty 
days  before  the  term  of  the  supreme  court,  to  see 
that  the  record  is  filed,  and  the  cause  docketed  within 
the  first  six  days  of  the  term;  and  when  given  less 
than  thirty  dayB  before  the  term,  within  the  first 
thirty  days  of  the  term,  on  pain  of  having  the  cause 
docketed  at  the  instance  of  the  defendant  in  error, 
or  appellee,  and,  on  his  motion,  dismissed,  upon  the 
production  of  the  certificate  of  the  clerk  of  the  court 
J>elow,  "stating  the  cause,  and  certifying  that  a  writ 
of  error  or  appeal  had  been  sued  out  and  allowed" 
therein.  The  rule  also  declares  (rather  unnecessarily, 
I  should  think),  that  after  such  dismissal  the  plaintiff 
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pabt5.  his  death,  of  his  representatives  to  appear  and  prose- 
cute the  writ  or  appeal. 
Then*uit.      The  result  then  is,  that  want  of  jurisdiction  in  the 
appellate  court,  the  statute  bar,  irregularity  in  the 
process  and  non-appearance,  are  the  only  grounds 
on  which  a  writ  of  error  or  appeal  will  be  dismissed 
on  motion. 
£££4**      After  a  cause  has  been  dismissed  for  irregularity, 
JSJ^^fta  it  cannot  be  reinstated  at  a  subsequent  term.    The 
mbMqii*nt  ^jft  0f  etror  fe  fl^  functus  officio,  and  cannot  be 

revived.  Rice  v.  The  Minnesota  and  N.  W.  B.  JL  Co., 
21  Howard,  82. 
£j£j£^         We  have  seen  that  the  statute  expressly  requires  an 


enwuid  assignment  of  errors  and  prayer  for  reversal,  to  be 
annexed  to  the  writ  of  error  and  returned  with  it,  along 
with  the  transcript  of  the  record;  and  it  is  evident  that 
this  requirement  can  be  complied  with  only  by  filing 
the  assignment  with  the  clerk  of  the  court  below, 
before  the  transmission  of  the  transcript  to  the  ap- 
pellate court.  At  the  outset,  this  clause  of  the  sta- 
tute appears  by  the  reported  cases,  to  have  been 
considered  obligatory  according  to  its  literal  mean- 
ing. The  assignment  of  errors  was  filed  with  the 
clerk  of  the  court  below,  and  the  joinder  in  the 
appellate  court;  nor  is  it  to  be  doubted  that  this  may 
with  strict  legal  propriety  still  be  done.  But  I  learn 
foti£ fQed  fr°m  the  best  authority,  that  the  more  usual  practice 
appellate  in  the  supreme  court,  now  is,  to  defer  the  assignment 
until  after  the  return  has  been  made.  Indeed,  there 
is  an  early  rule  of  the  supreme  court  requiring  the 
defendant  in  error  to  Assign  errors  at  the  commence- 
ment of  the  term  of  that  court,  or  as  soon  thereafter 
as  the  record  shall  be  filed  with  the  clerk,  "if  errors 
shall  not  have  hem  assigned  in  the  court  below"  This 
rule  is  omitted  in  the  revised  rules  of  1868,  and  of 
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coarse  has  ceased  to  operate.  It  shows,  however,  chap.  4. 
that  even  at  this  early  date,  the  statute  was  not  al- 
ways complied  with, — a  fault  perhaps  attributable 
to  the  anomaly  of  requiring  errors  to  be  assigned  in 
a  cause  before  it  has  reached  the  appellate  court. 
How  this  anomaly  found  its  way  into  a  statute 
drawn  up  with  so  much  ability,  and  marked  by  so 
much  skill  and  learning;  or  under  what  views  of  the 
subject  the  supreme  court  felt  itself  warranted  in 
permitting  the  law  to  become  a  dead  letter,  it  would 
be  impertinent  to  inquire. 

The  assignment  is  entitled  in  the  appellate  court,  How^ 
and  of  the  term  at  which  the  writ  of  error  is  return- 
able. And  so  of  the  joinder  in  error.  As  none  but 
questions  of  law  are  subject  to  revision  in  the  Wr 
tional  courts  by  writ  of  error,  and  as  these  questions 
must  always  appear  upon  the  record,  there  can  rarely, 
if  ever,  be  occasion  for  any  other  than  a  general  as- 
signment of  errors  or  joinder;  forms  for  which  are 
given  in  the  appendix. 

At  the  close  of  the  last  chapter  mention  was  made  cmsm, 

*  when  to  m 

of  the  9th  rule  of  the  supreme  court,  requiring  the  ^efd- 
plaintiff  in  error  or  appellant,  when  the  judgment  or 
decree  to  be  brought  up  for  review,  was  given  thirty 
days  before  the  term  of  the  supreme  court,  to  see 
that  the  record  is  filed,  and  the  cause  docketed  within 
the  first  six  days  of  the  term;  and  when  given  less 
than  thirty  days  before  the  term,  within  the  first 
thirty  days  of  the  term,  on  pain  of  having  the  cause 
docketed  at  the  instance  of  the  defendant  in  error, 
or  appellee,  and,  on  his  motion,  dismissed,  upon  the 
production  of  the  certificate  of  the  clerk  of  the  court 
.below,  "stating  the  cause,  and  certifying  that  a  writ 
of  error  or  appeal  had  been  sued  out  and  allowed" 
therein.  The  rule  also  declares  (rather  unnecessarily, 
I  should  think),  that  after  such  dismissal  the  plaintiff 
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PABT5-  his  death,  of  his  representative©  to  appear  and  prose- 
cute the  writ  or  appeal. 
lie  molt.     The  result  then  is,  that  want  of  jurisdiction  in  the 
appellate  court,  the  statute  bar,  irregularity  in  the 
process  and  non-appearance,  are  the  only  grounds 
on  which  a  writ  of  error  or  appeal  will  be  dismissed 
on  motion. 
22Sddis"      After  a  cause  has  been  dismissed  for  irregularity, 
JJSoreJfti  it  cannot  be  reinstated  at  a  subsequent  term.    The 
robjequent  ^ft  0f  error  fa  ^en  functus  officio,  and  cannot  be 

revived.  Bice  v.  The  Minnesota  and  N.  W.  JR.  B.  Cb., 
21  Howard,  82. 
££j£*  We  have  seen  that  the  statute  expressly  requires  an 
amvid  assignment  of  errors  and  prayer  for  reversal,  to  be 
annexed  to  the  writ  of  error  and  returned  with  it,  along 
with  the  transcript  of  the  record;  and  it  is  evident  that 
this  requirement  can  be  complied  with  only  by  filing 
the  assignment  with  the  clerk  of  the  court  below, 
before  the  transmission  of  the  transcript  to  the  ap- 
pellate court  At  the  outset,  this  clause  of  the  sta- 
tute appears  by  the  reported  cases,  to  have  been 
considered  obligatory  according  to  its  literal  mean- 
ing. The  assignment  of  errors  was  filed  with  the 
clerk  of  the  court  below,  and  the  joinder  in  the 
appellate  court;  nor  is  it  to  be  doubted  that  this  may 
with  strict  legal  propriety  still  be  done.  But  I  learn 
Toj*  filed  from  the  best  authority,  that  the  more  usual  practice 
appellate  in  the  supreme  court,  now  is,  to  defer  the  assignment 
until  after  the  return  has  been  made.  Indeed,  there 
is  an  early  rule  of  the  supreme  court  requiring  the 
defendant  in  error  to  assign  errors  at  the  commence- 
ment of  the  term  of  that  court,  or  as  soon  thereafter 
as  the  record  shall  be  filed  with  the  clerk,  "if  errors 
shall  not  have  "been  assigned  in  the  court  below"  This 
rule  is  omitted  in  the  revised  rules  of  1868,  and  of 
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coarse  has  ceased  to  operate*  It  shows,  however,  chap.  4. 
that  even  at  this  early  date,  the  statute  was  not  al- 
ways complied  with, — a  fault  perhaps  attributable 
to  the  anomaly  of  requiring  errors  to  be  assigned  in 
a  cause  before  it  has  reached  the  appellate  court. 
How  this  anomaly  found  its  way  into  a  statute 
drawn  up  with  so  much  ability,  and  marked  by  so 
much  skill  and  learning ;  or  under  what  views  of  the 
subject  the  supreme  court  felt  itself  warranted  in 
permitting  the  law  to  become  a  dead  letter,  it  would 
be  impertinent  to  inquire. 

The  assignment  is  entitled  in  the  appellate  court,  How^ 
and  of  the  term  at  which  the  writ  of  error  is  return- 
able. And  so  of  the  joinder  in  error.  As  none  but 
questions  of  law  are  subject  to  revision  in  the  ua- 
tional  courts  by  writ  of  error,  and  as  these  questions 
must  always  appear  upon  the  record,  there  can  rarely, 
if  ever,  be  occasion  for  any  other  than  a  general  as- 
signment of  errors  or  joinder;  forms  for  which  are 
given  in  the  appendix. 

At  the  close  of  the  last  chapter  mention  was  made  cmsm, 

*  when  to  be 

of  the  9th  rule  of  the  supreme  court,  requiring  the  ^^ 
plaintiff  in  error  or  appellant,  when  the  judgment  or 
decree  to  be  brought  up  for  review,  was  given  thirty 
days  before  the  term  of  the  supreme  court,  to  see 
that  the  record  is  filed,  and  the  cause  docketed  within 
the  first  six  days  of  the  term;  and  when  given  less 
than  thirty  days  before  the  term,  within  the  first 
thirty  days  of  the  term,  on  pain  of  having  the  cause 
docketed  at  the  instance  of  the  defendant  in  error, 
or  appellee,  and,  on  his  motion,  dismissed,  upon  the 
production  of  the  certificate  of  the  clerk  of  the  court 
Aelow,  "stating  the  cause,  and  certifying  that  a  writ 
of  error  or  appeal  had  been  sued  out  and  allowed" 
therein.  The  role  also  declares  (rather  unnecessarily, 
I  should  think),  that  after  such  dismissal  the  plaintiff 
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pabts.  j^  error  or  appellant  shall  not  be  entitled  to  have  the 
record  filed,  and  the  cause  docketed  unless  by  order 
of  the  court. 

But,  inasmuch  as  the  party  defendant  may  prefer 
to  have  the  cause  heard'  and  decided  at  once,  rather 
than  run  the  risk  of  a  second  writ  of  error  or  appeal, 
the  rule  further  provides  that  he  may,  at  his  option, 
file  a  copy  of  the  record,  and  docket  the  cause,  and 
it  shall  then  stand  for  argument  at  the  same  term, 
as  it  also  shall,  when  docketed  by  the  plaintiff  in 
compliance  with  the  rule. 

With  respect  to  writs  of  error  and  appeals  from 
California,  Oregon,  Washington,  New  Mexico  and 
Utah,  the  rule  substitutes  sixty  days  in  lieu  of  the 
thirty  days  mentioned  in  the  rule, 
ranrii?  ^k*8  ru*e  was  d68!^11^  *°  prevent  delay  arising 
role  £ith e  fr°m  negligence,  or  a  desire  to  protract  the  proceed- 
thtf  statute.  mgsy  on  the  part  of  the  plaintiff  in  error  or  appellant. 
But  it  seems,  on  its  face,  hardly  consistent  with  the 
express  requirement  of  the  statute,  that  the  adverse 
party  shall  have  thirty  days'  notice,  especially  as  the 
later  decisions  of  the  court  peremptorily  require  the 
writ  of  error  and  citation  to  be  made  returnable,  in 
all  cases,  on  the  first  day  of  the  next  term.  For 
whatever  may  be  the  date  of  the  judgment  or  decree, 
the  writ  of  error  or  appeal  may  not  be  brought  until 
within  a  few  days  before  the  term;  and  yet  the  rule 
requires  the  record  to  be  filed  and  the  cause  plaeed 
upon  the  docket,  within  the  first  six  days  of  the 
term,  in  all  cases  where  the  judgment  or  decree  was 
given  thirty  days  before  its  commencement,  and 
directs  that  the  cause  shall  stand  for  argument  at  the 
same  term.  The  earlier  decisions,  in  order  to  secure 
a  compliance  with  the  statute,  left  it  optional  with 
the  defendant,  when  the  citation  was  served  less  than 
thirty  days  before  the  term,  whether  the  cause  should 
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be  brought  to  argument  at  that  term,  or  continued  CHAP-4- 
to  the  next  term;  and  there  was  a  general  rule  to 
this  effect;  and  in  one  case  it  was  said  that  the  cita- 
tion must  in  all  cases  be  served  thirty  days  before 
the  return  day  of  the  writ.  It  may  be  presumed  Hown- 
however,  that  the  court  will  hold  itself  bound,  not-  with  the 
withstanding  the  rule,  to  allow  the  defendant  or 
appellee,  when  he  desires  it,  the  fall  period  of  thirty 
days  after  service  of  the  citation,  to  prepare  for  the 
argument.  Besides,  the  court  always  continues  in 
session  long  after  the  expiration  of  that  period ;  and 
the  causes  being  arranged  upon  the  docket,  accord- 
ing to  the  dates  of  the  issues,  no  writ  of  error  or 
appeal  brought  shortly  before  a  term,  is  likely,  more- 
over, to  be  reached  until  very  late,  if  at  all,  during 
that  term. 

That  part  of  the  9th  rule  which  gives  to  the  defen- 
dant in  error,  or  appellee,  the  right  to  have  the  cause 
docketed  and  dismissed,  has  given  rise  to  several 
decisions,  most  of  them  relating  to  the  certificate  of 
the  clerk  of  the  court  below,  on  which  the  motion  to 
dismiss  is  to  be  founded.  Touching  this  subject  the  JjjJjS^ 
following  points  have  been  decided:  The  certificate  ne<*"*7. 
must  be  produced,  although  the  transcript  of  the 
record  has  been  lodged  by  the  plaintiff  in  error  or  ap- 
pellant, with  the  clerk.  Macomb  v.Armstead,  10  Peters, 
407 ;  West  v.  Brasier,  12  Peters,  101 .    But  the  produc-  2* n€*  ?f 

*  toe  origin- 

tion  of  the  original  writ  of  error  and  citation  super-  a?  w.rit  *°d 

°  *         citation  be 

sedes  the  necessity  of  a  certificate.  Amis  v.  Pearle,  15  pieced. 
Peters,  211. 

The  certificate  must  name  all  the  parties  to  the  fiaT1"- 
record  in  full.  "A  B  and  others"  is  insufficient.  The  3T£2L 
"others"  must  be  named.  Smithy.  Clark,  12  Howard, infiMm 
21 ;  HoUiday  v.  Batson,  4  Howard,  645.    Although  J^JjgJJ  £ 
the  plaintiff  in  error  or  appellant  has  failed  to  com-  *tf* 
ply  strictly  with  the  rule,  by  having  the  record  filed 

84 
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pabts.  an^  cauge  docketed  within  the  times  prescribed  by 
the  rule,  yet  if  the  record  be  filed  afterwards,  before 
the  motion  to  dismiss,  the  motion  will  be  denied. 
Pickett's  Heirs  v.  Legerwood,  7  Peters,  144.  And 
where  a  motion  on  the  part  of  the  defendant  to  dis- 
miss the  cause  was  deferred  to  the  next  term  after 
the  retain  term,  and  then  was  made  simultaneously 
'  with  a  motion  by  the  plaintiff  in  error  to  docket  the 

cause,  the  latter  motion  was  granted.  Ourings  v.  Tier- 
man's  Lessee  (10  Peters,  24),  under  the  amended  rale 
and  the  later  decisions,  this  case,  I  imagine,  is  not 
d£|£L£i,   likely  to  be  followed*  A  judgment  of  dismissal  under 
tETterm"*  ft*6  rate  ta  ****  only  during  the  term,  and,  when  it  can 
be  done  without  substantial  injustice  to  the  defen- 
dant, the  court  may  reinstate  the  cause.   Gxvin  v. 
Breedlave,  15  Peters,  284.1 
certificate      To  bring  a  case  within  that  part  of  the  rule  which 
toM  m  to    relates  to  cases  in  which  the  writ  of  error  or  appeal 
""'        was  brought  thirty  days  before  the  return  term,  the 
certificate  must  show  with  certainty  when  it  was 
rendered ;  and,  therefore,  where  the  statement  was 
that  a  final  judgment  was  rendered  in  April  term, 
1850,  of  the  circuit  court,  it  was  held  insufficient, 
because,  non  constat,  that  the  term  was  not  continued 
by  adjournment  until  within  thirty  days  of  the  com- 
mencement of  the  term  of  the  supreme  court,  when 
the  motion  was  made.    The  certificate  should  have 
specified  the  day  on  which  the  judgment  was  given. 
Rhodes  v.  The  Steamship  Qafoeston,  10  Howard,  144. 
security        But  there  is  another  rule  to  which  it  is  necessary 
foL?     s  now  to  advert.    It  is  the  10th  of  the  revised  rules, 
by  which  the  clerk  of  the  supreme  court  is  required, 

1  This  caee  was  deoided  before  the  rule  assumed  its  present  form,  hut 
would,  I  presume,  still  be  adhered  to,  as  would  probabl  j,  also,  another 
decision  in  harmony  with  it,  that  the  clerk  oannot  properlj  oertifj  the 
dismissal,  until  the  close  of  the  term.  Tkt  Bunk  of  tht  United  SttUmr. 
&»«»,  8  Peters,  6& 
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in  all  cases,  to  "take  of  the  party  a  bond,  with  com-  chap^4. 
petent  security,  to  secure  his  fees,  in  a  penalty  of  two 
hundred  dollars,  or  a  deposit  of  that  amount,  to  be 
placed  in  bank,  subject  to  his  draft"  And  accord- 
ingly, in  a  case  where  the  clerk,  ujion  the  request  of 
the  plaintiff  in  error  to  docket  the  cause,  declined 
to  do  so  for  want  of  such  bond,  the  court  refused  to 
allow  it  to  be  done ;  but  gave  time  to  the  plaintiff  t 
to  comply  with  the  rule;  in  default  whereof,  the 
cause  was  to  be  docketed  and  dismissed,  on  motion 
of  the  defendant.  Owings  v.  Tiermarts  Lessee,  10 
Peters,  447.  The  same  rule  also  directs,  that  upon 
service  and  non-payment  of  the  clerk's  bill  of  fees, 
an  attachment  shall  issue  against  the  party  or  his 
sureties,  to  compel  the  payment.  The  party  is  sub- 
ject to  an  attachment  independently  of  the  rule,  and 
need  not  therefore  join  in  the  bond.  The  rule  ap- 
plies to  the  plaintiff  in  error  or  appellant  only ;  not 
to  the  adverse  party. 

"  Party,"  in  the  rule,  means  the  actor — the  plaintiff 
in  error  or  appellee,  who  come  into  the  appellate 
court  voluntarily — not  the  party  defendant 

Upon  the  death  of  either  party  to  a  writ  of  error  Death  of  » 
or  appeal,  during  its  pendency  in  the  supreme  court,  J' 
the  representatives  of  the  real  or  personal  estate  of 
the  deceased  party,  according  to  the  nature  of  the 
case,  are  entitled  to  be  admitted  as  parties  to  the  suit. 
The  rule  prescribes  in  detail  the  consequences  of  their 
omission  to  avail  themselves  of  this  privilege.1 

On  the  second  day  of  the  term  the  court  com-  caiiof  tb« 
mences  calling  the  causes  in  their  order  on  the  ^ 
docket.    If  either  of  the  parties  is  ready  for  the  ar- 
gument, he  will  be  heard.    If  neither  is  ready,  the 
cause  shall  go  down  to  the  foot  of  the  docket,  unless 
good  cause  to  the  contrary  be  shown.    No  more  than 

1  Appendix,  Rule  16,  Unlet  9.  C. 
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parts,  ten  causes  will  be  called  on  the  same  day,  including 
the  one,  if  any,  under  argument,  continued  from  the 
preceding  day. 

No  cause  shall  be  taken  np  out  of  its  order  on  the 
docket,  or  set  down  for  any  particular  day,  except 
under  special  and   peculiar  circumstances,  to  be 
shown  to  the  court    Causes  called  in  their  order 
'  and  put  at  the  foot  of  the  docket,  if  not  again  reached 

during  the  same  torn,  are  continued  to  the  next 
term.1 
JUJ^at     When  a  cause  has  been  called  at  two  successive 
J^™1       terms,  and,  on  being  called  at  the  second  tenon, 
neither  party  is  prepared  to  argue  it,  it  shall  be  dis- 
missed at  the  cost  of  the  plaintiff,  unless  good  cause 
be  shown  for  further  postponement.9 
pimitiff  to      The  plaintiff  in  error,  or  appellant,  is  entitled  to 
<***■        open  and  conclude  the  argument. 
o^  Gross  appeals  are  to  be  argued  together,  and  the 

•m**1*-     argument  is  to  be  opened  and  closed  by  the  plaintiff 

in  the  court  below.3 
Jea^Sce        If,  when  a  cause  is  called  for  argument  there  is  no 
of  plaintiff.  appearance  for  the  plaintiff  in  error,  the  defendant 

may  have  him  called,  and  the  writ  dismissed,  or  may 
open  the  record  and  pray  an  affirmance.4 

££J££e  If  there  be  no  appearance  for  the  defendant  in 
error,  the  court  may  proceed  to  hear  an  argument 
on  the  part  of  the  plaintiff,  and  give  judgment 
according  to  the  right  of  the  case.5 

arguments.  In  all  cases  brought  before  the  supreme  court  by 
writ  of  error,  appeal,  or  otherwise,  the  parties  have  a 
right,  by  mutual  agreement,  within  the  first  fifteen 

1  Appendix,  Rule  26,  Rales  S.  a 
"Appendix,  Rale  19,  Rales  S.  C. 
'  Appendix,  Rale  22,  Rales  8.  C. 

*  Appendix,  Rale  16,  Rules  S.  C.    This  rale,  and  the  next,  apparent]/ 
from  inadvertence,  is  silent  as  to  the  non-appearance  of  an  appellant. 
•Appendix,  Role  17,  Rales  8.  C. 
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days  of  the  term,  to  submit  their  cause  to  the  deci-  char«. 
sion  of  the  court,  upon  printed  instead  of  oral  argu- 
ments, signed  by  an  attorney  or  counselor  of  the 
court,  and  filed  within  the  time  above  specified, 
without  regard  to  the  number  of  the  cause  on  the 
docket. 

When  this  has  not  been  done  until  the  cause  is 
called  for  argument,  the  cause  may  nevertheless  be 
so  submitted  by  either  or  both  of  the  parties,  pro- 
vided that  when  a  printed  argument  is  offered  only 
on  one  side,  it  must  be  filed  before  the  commence- 
ment of  the  oral  argument  on  the  other  side,  other- 
wise the  cause  will  be  heard  and  decided  ex  parte.1 

Printed  briefs  or  abstracts  of  the  case,  signed  by  Printed 
an  attorney  or  counselor  of  the  court,  must  be  filed  fonuahed. 
before  the  argument  will  be  heard.  If  famished  by 
the  counsel  on  one  side  and  not  on  the  other,  the 
former  will  be  heard  ex  parte.*  But  the  case  of 
Wright  et  al  v.  SM  (2  Black,  544),  is  stated  by  the 
reporter  to  have  been  "  submitted  to  the  court  upon 
the  record,  without  any  argument,  written  or  oral." 
Possibly,  however,  briefs  containing  the  points  and 
the  authorities  relied  on  may  be  submitted. 

The  same  rule  directs  that  no  more  than  two  Number* 
counsel  shall  be  heard  for  each  party ;  and  no  coun-  and  time 
sel  shall  speak  more  than  two  hours  without  special 
leave  granted  before  the  argument  is  commenced. 
And  the  circumstances  that  the  cause  involves  many 
points,  makes  no  difference  with  respect  to  the  num- 
ber of  counsel.  7  Oranch,  1.  But  in  the  case  of 
McCuUoch  v.  The  State  of  Maryland  (4  Wheaton, 
322,  note  a),  which  involved  a  constitutional  ques- 
tion of  great  importance,  and  in  which  the  govern- 
ment had  directed  the  attorney-general  to  appear 

1  Appendix,  Bole  20,  Rules  8.  0. 
'Appendix,  Bole  21,  Rules  8.  C. 
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parts.  for  the  plaintiff  in  error,  the  rale  was  dispensed 
with. 

This  role  contains  other  regulations  relative  to  the 
argument  of  causes,  for  which  I  refer  the  reader  to 
the  rule  itself. 

inter**.  On  affirmance,  interest  is  to  be  computed  on  the 
judgment  of  the  inferior  court  from  its  date,  at  the 
rate  allowed  in  the  state  whence  it  was  brought  for 
review.  The  same  rule  is  applied  to  decrees  in 
equity,  unless  otherwise  specially  ordered. 

i**mm       The  23d  section  of  the  judiciary  act,  directs  that 

on  Murm*1 

****.  upon  the  affirmance  of  a  judgment  or  decree,  either 
in  the  supreme  or  a  circuit  court,  "just  damages  for 
his  delay,  and  single  or  double  costs  at  their  discre- 
tion," shall  be  adjudged  to  the  defendant  in  error. 
The  language  of  the  act  would  seem  to  render  it 
obligatory  on  the  courts,  in  all  cases  of  affirmance, 
to  adjudge  damages,  and  to  give  them  a  discretion- 
ary power  with  respect  only  to  costs.  But  such  has 
not  been  its  practical  effect  in  the  supreme  court ; 
for,  according  to  the  23d  rule  of  that  court,  it  is  only 
when  a  writ  of  error,  operating  as  a  supersedeas, 
appears  to  have  been  sued  out  merely  for  delay, 
that  damages  are  to  be  awarded.  The  rule  fixes  the 
amount  at  ten  per  centum  per  annum  on  the  amount 
of  the  judgment1 

oats.  The  right  to  recover  costs  on  error  or  appeal  to 

the  supreme  court,  on  dismissal,  on  affirmance,  and 
on  reversal,  is  regulated  by  the  24th  rule.1 

2?J£  On  dismissal,  except  for  want  of  jurisdiction,  costs 

are  allowed  to  the  defendant  in  error  or  appellee, 
unless  otherwise  agreed  by  the  parties. 

on  affirm-  On  affirmance,  costs  are  allowed  to  the  defendant 
in  error  or  appellee,  unless  otherwise  specially 
ordered. 

1  Appendix. 
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On  reversal,  costs  are  allowed  in  like  manner  to  chapj. 
the  plaintiff  in  error  or  appellant.  ^JJ- 

In  suits  to  which  the  United  States  are  a  party  whentfae 
no  costs  are  allowed  for  or  against  them.  states  are 

The  same  role  requires  the  clerk,  on  the  dismissal  ^^ 
of  a  cause,  to  issue  a  mandate,  or  other  proper  pro-  ™*+ 
cess,  in  the  nature  of  a  procedendo,  to  the  court  below, 
for  the  purpose  of  informing  it  of  the  decision,  so 
that  the  requisite  further  proceedings  may  be  had ; 

Costs  to  be 

and  if  costs  are  adjudged,  the  amount  is  to  be  in-  inserted. 
serted,  and  a  taxed  bill  of  items  annexed. 

The  court  will  not  hear  arguments  on  Saturday  S^ELm 
(unless  for  special  cause  it  shall  order  the  contrary),  <£  Satur. 
but  will  devote  that  day  of  each  week  to  the  other 
business  of  the  court.1 

The  day  fixed  upon  for  adjournment  will  be  an-  ^JJ1^ 
nounced  ten  days  before;  and  no  cause  will  be 
taken  up  for  argument  or  allowed  to  be  submitted 
during  the  last  three  days.' 

It  may  happen  to  be  the  mutual  desire  of  the  pi«miN*i 
parties  to  a  writ  of  error  or  appeal,  to  have  it  dis-  tion 
missed  in  vacation;  and  this  they  are  entitled  to 
have  done,  on  filing  with  the  clerk  an  agreement 
to  that  affect,  stating  the  terms  agreed  on  as  to 
costs,  and  paying  his  fees,  who  will  thereupon  enter 
a  dismissal.3 

The  agreement  may  be  signed  by  the  parties, 
without  the  concurrence  of  their  attorneys  or  coun- 
sel, and  the  cause  will  not  be  reinstated  at  the 
instance  of  the  latter,  on  a  representation  that  their 
lien  for  costs  would  otherwise  be  lost  Piatt  v. 
Jerome,  19  Howard,  384. 

In  the  case  of  Hudson  etaLy.  Guestier  (7  Oranch, 

1  Appendix,  Rule  27,  Boles  8.  C. 
•  Bnle  28. 
•Bole  28. 
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pabt5.  ijf  a  ruie  having  been  obtained  on  the  first  day  of 
term,  to  show  cause  why  the  case  (which  had  been 

Blearing,  decided  ten  years  before),  should  not  be  reheard,  the 
rule  was  on  a  subsequent  day  discharged — the  court 
remarking  that  "the  case  could  not  be  reheard  after 
the  term  in  which  it  had  been  decided,"  See,  also,  7 
Wheat,  58.  And  in  a  subsequent  case  it  was  said 
that  "no  re-argument  will  be  granted  in  any  case, 
unless  a  member  of  the  court  who  concurred  in  the 
judgment  desires  it;  and  when  that  is  the  case  it  will 
be  ordered  without  waiting  for  the  application  of 
counsel."  Brawn  et  dL  v.  Aspden  et  al.,  14  Howard, 
25.  In  this  case  the  judgment  had  been  affirmed  by 
an  equally  divided  court,  eight  judges  only  being 
present,  and  this  circumstance  was  held  to  make  no 
difference  in  the  applicability  of  the  above  men- 
tioned rule. 

judgment       But  by  the  24th  section  of  the  judicial  act  it  is 

And  oxbcH" 

tion.  enacted,  "  that  when  a  judgment  or  decree  shall  be 
reversed,  in  a  circuit  court,  such  court  shall  proceed 
to  render  such  judgment,  or  pass  such  decree,  as  the 
district  court  should  have  rendered  or  passed;  and 
the  supreme  court  shall  do  the  same  on  reversals 
therein,  except  where  the  reversal  is  in  favor  of  the 
plaintiff  or  petitioner  in  the  original  suit,  and  the 
damages  to  be  assessed,  or  the  matter  to  be  decreed, 
are  uncertain,  in  which  case  they  shall  remand  the 
cause  for  a  final  decision.  And  the  supreme  court 
shall  not  issue  execution  in  causes  that  are  removed 
before  them  by  writ  of  error,  but  shall  send  a  special 
mandate  to  the  circuit  court  to  award  execution 
thereupon." l 

And  the  25th  section  of  the  same  act,  providing 
for  the  prosecution  of  writs  of  error  in  certain  cases 

Act  of  24th  September,  1789,  oh.  20 :  1  SUt  at  Large,  p.  7a 
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from  the  state  courts  to  the  supreme  court,  directs  chap.  4. 
that  such  writs  of  error  "shall  have  the  same  effect, 
as  if  the  judgment  or  decree  complained  of  had  been 
rendered  or  passed  in  a  circuit  court,  and  the  pro- 
ceeding upon  the  reversal  shall  also  be  the  same, 
except  that  the  supreme  court,  instead  of  remanding 
the  cause  for  final  decision,  as  before  provided,  may, 
at  their  discretion,  if  the  cause  shall  have  been  once 
remanded  before,  proceed  to  a  final  decision  of  the 
same,  and  award  execution." 

In  the  case  of  The  United  States  v.  Sawyer  (1  Gal- 
lis.,  86),  the  question  was  discussed  whether  the 
exception  contained  in  the  second  clause  of  the  24th 
section  of  the  judicial  act,  above  recited  is  appli- 
cable as  well  to  reversals  in  the  circuit  courts,  as  in 
the  supreme  court,  so  as  to  make  it  the  duty  of  the 
former  courts,  as  well  as  of  the  latter,  upon  reversals 
therein,  when  further  proceedings  are  necessary,  to 
"  remand  the  cause  for  a  final  decision,"  to  the  court 
below.  The  exception  was  held  not  to  extend  to  the 
circuit  courts ;  and  that  a  venire  facias  de  novo,  might 
be  awarded  returnable  in  the  appellate  court,  to 
enable  it  to  •* render  such  judgment,"  &c,  "as  the 
district  court  should  have  rendered."  No  reasonable 
doubt  can  be  entertained  of  the  soundness  of  this 
decision ;  but  on  the  contrary,  it  will  probably  occur 
to  the  reader,  inasmuch  as  the  language  of  the  sec- 
tion relative  to  reversals  in  the  circuit  courts  is 
imperative,  that  "such  court  shall  proceed  to  render," 
&c,  that  it  must,  therefore  be  obligatory  upon  the 
circuit  courts,  in  all  cases  where  upon  reversal  resort 
to  a  jury  is  necessary,  to  award  a  venire  returnable 
before  themselves.  But  from  the  reports  of  subse- 
quent cases  in  the  circuit  court  for  the  first  circuit 
(in  which  the  above  mentioned  decision  was  made), 
and  also  in  the  circuit  court  for  the  second  circuit, 

85 
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fast  5.  it  appears  that  it  is  the  practice  of  those  court*  to 
direct  a  venire  facias  de  novo,  returnable  in  the  dis- 
trict or  circuit  court  indifferently,  at  discretion. 

After  reversals  in  favor  of  the  plaintiff,  in  the 
supreme  court  in  error  from  tfce  circuit  court,  when 
the  instrumentality  of  a  jury  is  requisite  to  settle  the 
rights  of  the  parties,  the  cause  is  always  to  be  re- 
manded to  the  circuit  court  for  a  final  decision;  and 
so  also  where  the  writ  of  error  is  from  a  state  court, 
except,  as  we  have  seen,  that  when  the  case  has  been 
already  once  remanded,  the  court  may,  in  its  discre- 
tion, proceed  to  a  final  decision  and  award  execution. 
Should  a  case  arise  in  which  it  should  be  necessary 
for  the  supreme  court  to  exert  this  discretionary 
power,  the  judgment  in  such  case  would  of  course  be 
entered  up,  and  the  record  thereof  remain  in  the 
supreme  court.1  And  so  in  a  circuit  court,  where, 
upon  a  reversal  therein,  a  venire  facias  de  novo  is 

1  The  design  of  congress  in  vesting  the  supreme  court  with  the  autho- 
rity  conferred  in  this  exception,  doubtless  was  to  provide  against  the 
possible  concurrence  of  a  refusal  by  a  state  court,  to  execute  a  mandate 
of  the  supreme  court.  And  experience  has  shown  that  the  apprehen- 
sion of  such  an  occurrence  was  not  wholly  groundless. 

In  the  case  of  Fairfax1*  Devine  v.  Hwmter>$  Luk*  (7  Cranoh,  603),  the 
court  of  appeals  of  Virginia  declined  to  obey  the  mandate  of  the 
supreme  court  issued  upon  the  reversal  of  a  judgment  of  the  court  of 
appeals,  reversing  the  Judgment  of  an  inferior  state  court,  upon  the 
ground  that  so  much  of  the  twenty-fifth  section  of  the  Judicial  act  a* 
extends  the  appellate  Jurisdiction  of  the  supreme  court  to  state  oourte, 
was,  in  their  opinion,  unconstitutional  and  void.  To  this  decision  a 
new  writ  of  error  was  brought  1  Wheat.,  304.  This,  therefore,  was 
a  case  (and  so  the  supreme  court  pronounced  it)  falling  within  the 
exception,  and  from  the  reporter's  abstract  ef  the  points  decided,  pre* 
|  fixed  to  the  report  of  the  case,  it  would  seem  that  the  supreme  court 

I  did  proceed  to  final  judgment  and  award  of  execution.    But  from  the 

report  itself  it  does  not  distinctly  appear  what  course  was  adopted.    The 

court  expressly  waived  a  decision  upon  the  question  whether  it  had 

I  authority  to  issue  a  mandamus  to  the  court  of  appeals,  to  enforce  the 

former  judgment ;  and  for  aught  that  appears  in  the  report,  the  man- 
date may  have  been  sent  to  the  inferior  state  oourt,  whose  judgment  was 
affirmed,  ae  was  done  in  the  case  of  Clark  v.  Harwood,  3  Dallas,  342. 
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awarded,  and  a  trial  bad  in  that  court;  the  judgment  chap. 4. 
is  in  like  manner  perfected  in  the  same  court,  and 
execution  issued  therefrom. 

But  in  all  other  cases  of  reversal  in  either  court, 
there  is  a  remittitur  to  the  court  below,  as  from  the 
bouse  of  lords  in  England  to  the  king's  bench,  accom- 
panied by  a  mandate  to  enter  such  judgment,  as, 
according  to  the  decision  of  the  appellate  court,  the 
court  below  ought  to  have  rendered;  or,  if  further 
proceedings  are  necessary  to  bring  the  cause  to  a 
final  determination,  to  institute  such  proceedings. 
Thus,  when  the  judgment  below  was  upon  a  special 
verdict,  or  case  agreed  in  lieu  of  a  special  verdict, 
the  appellate  court  proceed  to  give  judgment,  and 
merely  direct  the  court  below  to  enter  such  judg- 
ment. Hudson  et  at.  v.  Smith,  6  Oranch,  285,  note. 

But  when  a  judgment  upon  a  verdict  for  the  plain* 
tiff  is  reversed  upon  a  writ  of  error,  founded  upon  a 
bill  of  exceptions  to  the  opinion  of  the  court  below 
the  direction  to  such  court  is  to  award  a  venire  de 
novo.  Id.  And  where  a  judgment  upon  a  special 
verdict  is  reversed  upon  the  ground  that  such  special 
verdict  is  too  defective  to  enable  the  court  to  give 
judgment  upon  the  merits,  the  cause  is  remanded, 
with  directions  to  award  a  venire  de  novo.  The  Chesar 
pedke  Insurance  Co.  v.  Stark,  6  Oranch,  268 ;  Living* 
ston  et  al.  v.  The  Maryland  Insurance  Co.,  id.,  274. 
Where  a  judgment  in  favor  of  the  defendant  upon 
demurrer,  drawing  into  question  the  validity  of  a 
plea  to  the  plaintiffs  declaration,  was  reversed,  the 
appellate  court  holding  the  plea  to  be  bad,  the  cause 
was  remanded,  with  directions  to  the  court  below  to 
permit  the  defendant  to  plead  anew  to  the  action,  if 
he  should  think  proper  to  do  so.  McKnight  v.  Craig9 s 
Administrator,  6  Oranch,  183.  In  like  manner,  when 
the  judgment  of  the  court  below  upon  demurrer  to 
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pabt  5.  the  defendant's  plea,  was  in  favor  of  the  plaintiff, 
and  such  judgment  was  reversed ;  the  judgment  was, 
that  the  plaintiff  take  nothing  by  his  writ.  Thornr 
dike  v.  The  United  States,  2  Mason,  1.  In  the  case 
of  Slacum  y.  Pomery  (6  Cranch,  221),  the  error  relied 
upon  was  a  defect  in  the  plaintiff's  declaration ;  and 
the  defect  being  considered  fatal  by  the  supreme 
court,  the  judgment  of  that  court  was,  that  the 
judgment  should  be  arrrested,  and  that  the  cause 
should  be  remanded  to  the  circuit  court,  with  a  direc- 
tion to  that  effect.  In  the  case  of  Lanusse  v.  Barker 
(3  Wheat.,  101),  the  judgment  below  was  in  favor  of 
the  defendant  upon  a  general  verdict,  and  the  writ 
of  error  was  founded  upon  a  bill  of  exceptions  taken 
at  the  trial.  The  counsel  in  the  court  below  had 
entered  into  an  agreement,  which  appeared  upon  the 
transcript  of  the  record,  that  if  the  judgment  should 
be  reversed,  judgment  should  be  rendered  by  the 
supreme  court  for  some  one  of  several  specified  sums, 
according  as  that  court  might  be  of  opinion  that  the 
plaintiff  below  was  entitled  to  recover  the  one  or 
the  other  of  such  sums.  The  judgment  was  reversed, 
but  the  court  refused  to  give  effect  to  the  agreement, 
or  to  direct  the  circuit  court  to  enter  judgment  for  a 
specified  amount.  They  considered  the  agreement 
as  forming  no  part  of  the  record,  and  were  of  opinion, 
moreover,  that  to  act  upon  it  would  be  to  exercise  a 
power  too  nearly  approaching  the  province  of  a  jury, 
and,  therefore,  merely  directed  that  a  venire  de  novo 
should  be  issued. 

Where,  on  a  writ  of  error,  it  appears  that  the 
jurisdiction  exercised  by  the  circuit  court  was  unau- 
thorized, the  judgment  is  reversed,  and  the  cause 
remanded  with  a  mandate  to  dismiss  it.  CuUen  v.  JRea, 
7  Howard,  729.    When  the  judgment  of  the  circuit 
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Court  was  a  rightful  judgment  of  dismissal  for  want  chap.  5. 
of  jurisdiction,  the  judgment  is  affirmed. 

When  the  appellate  jurisdiction  does  not  extend  to 
the  case,  the  writ  of  error,  as  we  have  seen,  is  simply 
dismissed.  But  when  the  appellate  jurisdiction  is 
abrogated,  or  ceases  to  exist  during  the  penden&y  of 
the  writ  of  error,  the  judgment  is,  that  it  be  abated, 
and  in  such  case  no  mandate  is  to  be  sent  to  the 
court  below,  but  only  a  certified  copy  of  the  judg- 
ment McNulty  v.  Batty  et  al.,  10  Howard,  72 ;  S.  C, 
id.,  646. 

CHAPTER  V. 

OF  THE  PROCEEDINGS  UPON  CERTIFICATE  OF  DISAGREE- 
MENT IN  OPINION  BETWEEN  THE  JUDGES  OF  THE 
CIRCUIT  COURTS. 

This  mode  of  bringing  into  action  the  advisory 
power  of  the  supreme  court  is  provided  for  by  the 
"  act  to  amend  the  judicial  system  of  the  United 
States,"  passed  April  29,  1802.1  This  provision  has 
already  been  recited  in  the  first  part  of  this  work,  in 
treating  of  the  jurisdiction  of  the  supreme  court. 
Several  judicial  decisions  affecting  the  jurisdiction  of 
the  supreme  court  under  it  have  also  been  stated. 
It  embraces  criminal  as  well  as  civil  proceedings ;  and 
extends  to  all  causes  in  the  circuit  courts,  whether 
originally  commenced  therein,  or  removed  thereto 
from  a  state  court,  except  that  it  is  inapplicable  to 
cases  removed  by  writ  of  error  or  appeal  from  the 
district  court ;  because  in  such  case  the  district  judge 
is  precluded  from  expressing  any  opinion.  It  extends 
also  to  every  question  of  law  the  determination  of 
which  is  necessary  to  the  decision  of  a  cause,  however 
it  may  arise,  whether  for  example  upon  the  trial  t 

"Ch.  31,  §  6:  2  Stat,  at  Large,  p.  156. 
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part  5.  upon  motion  in  arrest  of  judgment  upon  special 
verdict,  or  verdict  taken  subject  to  the  opinion  of  the 
court.  But  not  to  questions  of  fact ;  and  therefore 
were  one  of  the  questions  certified  was  whether  the 
evidence  was  sufficient  to  prove  an  averment  in  the 
pleadings,  it  was  held  to  be  inadmissible.  SUKman  v. 
The  Hudson  River  Bridge  Company,  1  Black,  582. 
Nor  to  questions  of  practice  subject  to  the  discretion 
of  the  court ;  the  true  rule  being,  that  the  question 
must  be  one,  a  decision  upon  which,  in  the  circuit 
court,  would  be  subject  to  review  on  writ  of  error  or 
appeal.  Wiggins  et  ah  v.  Gray  et  ah,  24  Howard,  303 ; 
and  see,  also,  Davis  v.  Braden,  10  Peters,  288 ;  and 
Parker  Nixon,  id.,  410. 

A  recurrence  to  the  state  of  the  law  before  the 
passage  of  this  act,  and  a  glance  at  the  important 
changes  introduced  by  it  in  the  organization  of  the 
circuit  courts,  will  render  the  design  and  necessity  of 
the  provision  in  question  sufficiently  manifest.  Pre- 
vious to  that  time,  the  circuit  courts  were  composed 
of  two  judges  of  the  supreme  court  and  the  district 
judge  of  the  district  where  the  court  was  held,  and  the 
judges  of  the  supreme  court  changed  their  circuits.  If 
all  the  three  judges  were  present,  no  division  of  opinion 
could  take  place.  If  only  one  judge  of  the  supreme 
court  attended,  and  a  division  occurred,  the  cause  was 
continued  until  next  term,  when  a  different  judge 
would  attend.  Should  the  same  division  continue, 
there  would  then  be  the  opinion  of  two  judges  against 
one;  and  the  law  provided,  that  in  such  case,  that 
opinion  should  be  the  judgment  of  the  court.  But 
the  act  of  1802,  made  the  circuit  courts  to  consist  of 
one  judge  of  the  supreme  court  and  the  district  judge, 
and  confined  the  several  judges  of  the  supreme  court 
to  their  respective  circuits,  so  that  the  same  judge 
constantly  attends  the  same  circuit.    This    great 
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improvement  of  the  pre-existing  system,  was  attended  chap.  *. 
with  this  difficulty.  The  court  being  always  composed 
of  the  same  two  judges,  any  division  of  opinion  would 
remain,  and  the  question  would  continue  unsettled ; 
and  it  was  to  remedy  this  inconvenience  that  this 
mode  of  proceeding  was  introduced.  See  the  case  of 
The  United  States  v.  Daniel,  6  Wheat.,  542. 

It  is  proper  to  remark,  however,  that,  in  practice, 
this  convenient  method  or  obtaining  an  authoritative 
decision  upon  questions  of  difficulty  and  importance, 
is  sometimes  resorted  to,  without  the  actual  expres- 
sion or  even  formation  of  hostile  opinions  between 
the  judges  of  the  circuit  court.  But  it  has  been  justly 
observed  by  Mr.  Chief  Justice  Taney,  that  no  party 
has  a  right  to  ask  such  a  certificate,  nor  can  it  be 
made  consistently  with  the  duty  of  the  court,  if  the 
judges  are  agreed  and  do  not  think  there  is  sufficient 
ground  for  doubt  to  justify  them  in  submitting  the 
question  to  the  judgment  of  the  supreme  court. 

The  act  provides  that  nothing  therein  contained 
shall  prevent  the  case  from  proceeding,  if,  in  the 
opinion  of  the  court,  further  proceedings  can  be  had 
without  prejudice  to  the  merits.  And  generally,  when 
the  question,  arises  upon  the  trial,  the  cause  may 
nevertheless  proceed.  Ab,  for  example,  when  the  ques- 
tion respects  the  admissibilty  of  evidence,  the  evi- 
dence may  be  received,  reserving  the  question  of  its 
admissibility,  to  be  decided,  if  necessary,  upon  a 
certificate  of  disagreement  of  opinion. 

The  general  rule,  with  respect  to  the  form  and  con- 
tents of  the  statement  to  be  certified  to  the  supreme 
court,  is,  that  it  must  contain  so  much  of  the  pleadings 
and  evidence  as  is  necessary,  in  order  fully  to  present 
the  point  or  points  upon  which  the  judges  disagree, 
and  that  these  points  must  be  stated  with  precision. 
Thus,  in  the  case  of  Perkins  v.  Hart  (11  Wheat,  237), 
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pjlbt  5.  the  statement  was  held  to  be  defective,  because  the 
points,  as  stated,  involved  questions  of  fact,  which 
ought  to  have  been  settled  by  the  jury,  as  well  as 
questions  of  law* 

So  in  the  case  of  Barnes  v.  Williams  (11  Wheat,, 
415),  the  difference  of  opinion  occurred  upon  a  special 
verdict ;  and  the  statement  was  held  defective  in  that 
the  special  verdict  stated  the  evidence  of  the  fact  instead 
of  the  fact  itself.  In  the  case  of  Wolf  v.  Usher  (3 
Peters,  269),  and  of  Saunders  v.  Gould  (4  Peters,  292), 
the  particular  point  upon  which  the  judges  differed 
was  not  stated ;  but  the  whole  record  was  sent  up, 
and  it  was  certified  merely  that  the  court  had  differed 
in  opinion,  without  stating  what  that  difference  was; 
and  on  this  account  the  statements  were  held  to  be 
defective. 

In  such  cases  the  supreme  court  refuse  to  take 
jurisdiction  of  the  cause,  but  merely  certify  the 
insufficiency  of  the  statement,  and  remand  the  cause 
to  the  circuit  court  for  further  proceedings,  according 
to  law.  Such,  at  least,  appears  to  have  been  the 
disposition  of  all  the  cases  with  which  I  have  met 
except  one.  And,  indeed,  in  the  case  of  Perkins  v. 
Hart  (11  Wheat.,  237),  Judge  Washington,  who 
delivered  the  opinion  of  the  court,  after  pointing  out 
at  length  the  defects  in  the  statement  sent  up,  con- 
cluded with  the  following  observations :  "  Were  this 
cause  before  the  court  upon  a  writ  of  error,  the 
imperfections  in  the  points  reserved  which  have  been 
noticed  would  render  it  proper  to  reverse  the  judg- 
ment, and  to  direct  a  venire  de  novo  to  be  awarded. 
Being  an  adjourned  cause  it  would  be  improper  for 
this  court  to  give  any  such  direction  to  the  court 
below."  But  in  the  case  above  cited  of  Barnes  v. 
Williams  (forming  the  exception  above  alluded  to), 
Chief  Justice  Ma-rmtatjti,  in  delivering  the  opinion 
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of  the  court,  is  stated  by  the  reporter  to  have  con-  chap.s. 
eluded  by  saying  that  "  the  case  was,  therefore,  too 
imperfectly  stated  to  enable  the  court  to  decide  the 
question  upon  which  the  opinions  of  the  judges  of 
the  circuit  court  were  opposed,"  and  the  cause  was 
remanded  to  that  court,  with  directions  to  award  a 
venire  de  novo. 

The  point  upon  which  the  disagreement  happens 
is,  "  during  the  same  term,"  to  be  "  stated  under  the 
direction  of  the  judges,  and  certified  under  the  seal 
of  the  court,  to  the  supreme  court,  at  their  next 
session  to  be  held  thereafter;  and  shall,  by  the  said 
court,  be  finally  decided*  And  the  decision  of  the 
supreme  court  and  their  order  in  the  premises  shall 
be  remitted  to  the  circuit  court,  and  be  there  entered 
on  record,  and  shall  have  effect  according  to  the 
nature  of  said  judgment  and  order." 

With  respect  to  the  proceedings  upon  these  state- 
ments after  they  are  sent  to  the  supreme  court,  it  is 
sufficient  to  say  that  they  are  the  same  with  those  in 
cases  carried  up  for  revision  by  writ  of  error. 

The  parties,  as  plaintiff  and  defendant  respectively, 
are  to  be  placed  on  the  docket  in  the  same  manner 
in  which  they  stand  in  the  circuit  court.1 

No  other  points  than  those  upon  which  the  judges 
of  the  circuit  court  differed  are  to  be  argued  or 
decided.  Ogle  v.  Lee,  2  Oranch,  33,  and  many  subse- 
quent cases. 

A  resort  to  this  proceeding  does  not  preclude  the 
parties  from  afterwards  bringing  a  writ  of  error  upon 
the  judgment  of  the  circuit  court.  Id. 

When,  upon  a  certificate  of  disagreement,  the 
judges  of  the  supreme  court  are  also  equally  divided, 

1  Then  was  a  rale  of  the  supreme,  court  to  this  effect  (No.  67),  but  it 
seems  not  to  have  been  included  among  the  roles  of  that  court  as 
"  revised  and  corrected  "  in  Deoember  Term,  1868.    See  Appendix. 

86 
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past  5.  the  cause  is  to  be  sent  back  to  the  circuit  court,  and 


thence  dismissed.  SiUiman  v. 
Co.,  1  Black.,  582. 

A  form  for  the  certificate  is  given  in  the  appendix. 
The  manner  in  which  the  certificate  is  to  be  drawn 
up  and  settled  in  the  northern  district  of  New  York, 
is  prescribed  by  role  7  of  the  circuit  court  See  Ap- 
pendix. 
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OF  CERTAIN  ANOMALOUS  SUBJECTS. 


CHAPTER  I. 

PRIORITY  OP  THE  UNITED  STATES. 

This  is  an  important  subject,  which  has  led  to 
much  forensic  discussion,  and  many  judicial  deci- 
sions ;  but  which  it  is  believed,  is  in  general  but  little 
understood. 

By  the  act  of  3d  March,  1797,  "to  provide  more 
effectually  for  the  settlement  of  accounts  between 
the  United  States  and  the  receivers  of  public  mo- 
ney,9'1 it  is  enacted : 

"  That  where  any  revenue  officer  or  other  person,  hereafter 
becoming  indebted  to  the  United  States,  by  bond  or  other- 
wise, shall  become  insolvent,  or  where  the  estate  of  any 
deceased  debtor,  in  the  hands  of  executors  or  administrators, 
shall  be  insufficient  to  pay  all  the  debts  due  from  the  deceased, 
the  debt  due  to  the  United  States  shall  be  first  satisfied ;  and 
the  priority  hereby  established  shall  be  deemed  to  extend,  as 
well  to  cases  in  which  a  debtor  not  having  sufficient  to  pay 
his  debts,  shall  make  a  voluntary  assignment  thereof,  or  in 
which  the  estate  and  affects  of  an  absconding,  concealed  or 
absent  debtor,  shall  be  attached  by  process  of  law,  as  to  oases 
in  which  an  act  of  legal  bankruptcy  shall  be  committed." 

'Oh.  20,  g  5 : 1  Stat,  at  Large,  p.  112. 
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part  6.      By  the  collection  act  of  March  2,  1799,  it  is  en- 
acted: 

"That  where  any  bond  for  the  payment  of  duties  shall  not 
be  satisfied  on  the  day  it  may  become  due,  the  collector  shall 
without  delay,  cause  a  prosecution  to  be  commenced  for  the 
recovery  of  the  money  thereon,  by  action  or  suit  at  law,  in 
the  proper  court  haying  oognissanoe  thereof;  and  in  all  cases 
of  insolvency,  or  where  any  estate  in  the  hands  of  executors, 
administrators  or  assignees  shall  be  insufficient  to  pay  all  the 
debts  due  from  the  deceased,  the  debt  or  debts  due  to  the 
United  States,  on  any  such  bond  or  bonds,  shall  be  first  satis- 
fied ;  and  any  executor,  administrator  or  assignees,  or  other 
person  who  shall  pay  any  debt  due  by  the  person  or  estate 
from  whom,  or  for  which  they  are  acting,  previous  to  the 
debt  or  debts  due  to  the  United  States  from  such  person  or 
estate,  being  first  duly  satisfied  and  paid,  shall  become  answer- 
able in  their  own  person  or  estate  for  the  debt  or  debts  so 
due  to  the  United  States,  or  so  much  thereof  as  may  remain 
due  and  unpaid ;  and  actions  or  suits  at  law  may  be  com- 
menced against  them  for  the  recovery  of  the  said  debt  or 
debts,  or  so  much  thereof  as  may  remain  due  or  unpaid,  in 
the  proper  court  having  cognizance  thereof;  Provided,  That 
if  the  principal  in  any  bond  which  shall  be  given  to  the 
United  States  for  duties  on  goods,  wares  or  merchandise 
imported,  or  other  penalty,  either  by  himself  or  his  factor, 
agent  or  other  person  for  him,  shall  be  insolvent,  or  if  such 
principal  being  deceased,  his  or  her  estates  and  effects,  which 
shall  come  to  the  hands  of  his  or  her  executors,  administrators 
or  assignees,  shall  be  insufficient  for  the  payment  of  his  or 
her  debts,  and  if,  in  either  of  the  said  cases,  any  surety  on 
the  said  bond  or  bonds,  or  the  executors,  administrators,  or 
assignees,  of  such  surety,  shall  pay  to  the  United  States  the 
money  due  upon  such  bond  or  bonds,  such  surety,  his  or  her 
executors,  administrators  or  assignees,  shall  have  and  enjoy 
the  like  advantage,  priority  or  preference,  for  the  recovery 
and  receipt  of  the  said  moneys,  out  of  the  estate  and  effects 
of  such  insolvent,  or  deceased  principal,  as  are  reserved  and 
secured  to  the  United  States ;  and  shall  and  may  bring  and 
maintain  a  suit  or  suits  on  the  said  bond  or  bonds,  in  law  or 
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equity,  in  his,  her  or  their  own  name  or  names,  for  the  moneys  CHAP.  l. 
paid  thereon.  And  the  cases  of  insolvency  mentioned  in  this  ~ 
Bection,  shall  be  deemed  to  extend  as  well  to  cases  in  which 
a  debtor  not  having  sufficient  property  to  pay  all  his  or  her 
debts,  shall  make  a  voluntary  assignment  thereof,  for  the 
benefit  of  bis  or  her  creditors,  or  in  which  the  estate  and 
effects  of  an  absconding,  concealed  or  absent  debtor,  shall 
have  been  attached  by  process  of  law,  as  to  cases  in  which 
an  aot  of  legal  bankruptcy  shall  have  been  committed." l 

The  following  are  the  principles  which  appear  to 
have  been  established  by  the  judicial  constructions 
which  have  been  given  to  these  enactments,  in  the 
numerous  cases  to  which  they  have  given  rise. 

1.  Congress  had  the  constitutional  power  to  enact 
these  regulations,  in  virtue  of  their  authority  to  make 
all  laws  which  shall  be  necessary  and  proper  to  cany 
into  execution  the  powers  vested  by  the  constitution 
in  the  government  of  the  United  States  or  in  any 
department  or  officer  thereof.  In  construing  this 
clause  of  the  constitution,  it  would  be  incorrect  and 
would  produce  endless  difficulties,  if  the  opinion 
should  be  maintained  that  no  law  was  authorized 
which  was  not  indispensably  necessary  to  give  effect 
to  a  specified  power. 

Where  various  systems  might  be  adopted  for  that 
purpose,  it  might  be  said  with  respect  to  each,  that 
it  was  not  necessary,  because  the  end  might  be 
obtained  by  other  means.  Congress  must  possess  the 
choice  of  means,  and  must  be  empowered  to  use  any 
means  which  are  in  fact  conducive  to  the  exercise  of 
a  power  granted  by  the  constitution.  The  United 
States  v.  Fisher,  2  Oranch,  358. 

2.  The  fifth  section,  above  recited,  of  the  act  of 
1797,  extends  to  debtors  of  the  United  States  of 
every  description,  and  not  merely  to  delinquent  revc- 

1  Ch.  22,  g  65  ;  1  Stat,  at  Large,  p.  676. 
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past  e.  nue  officers  and  persons  accountable  for  public  mo- 
~  neys,  to  which  the  preceding  sections  are  limited; 
while  the  65th  section  of  the  act  of  1799  applies  only 
to  persons  bound  for  the  payment  of  those  duties  on 
imports  and  tonnage,  which  are  the  subject  of  the 
act  Id.,  and  Beaston  v.  The  Bank  of  the  United  States, 
12  Peters,  102.  The  act  of  1797  was,  therefore,  held 
to  embrace  the  case  of  an  indorser  of  a  foreign  bill 
of  exchange  of  which  the  United  States  were  the 
holders.  The  United  States  v.  Fisher,  cited  above. 

3.  These  acts  create  no  lien  in  favor  of  the  United 
States,  but  only  a  priority  in  payment,  limited  to  the 
particular  cases  or  states  of  things  specified  in  the 
acts,  while  the  debtor  is  living ;  but  taking  effect 
generally  if  he  is  dead.  No  transfer  of  property  in 
the  ordinary  course  of  business,  which  would  other- 
wise be  valid,  is  therefore  affected  by  them.  The 
United  States  v.  Fisher,  2  Oranch,  358 ;  The  United 
States  v.  Sooe  et  <ri.,  3  Oranch,  73 ;  Conrad  v.  The  At- 
lantic Insurance  Company,  Peters,  386;  Beaston  v. 
Bank  of  the  United  States,  12  Peters,  102.  The  pri- 
ority of  the  United  States,  therefore,  does  not  divest 
a  specific  lien,  whether  accompanied  by  possession  or 
not ;  and  a  fortiori,  it  does  not  supersede  the  rights 
of  a  mortgagee.  Thus,  in  the  case  of  Conrad  v.  The 
Atlantic  Insurance  Company,  above  cited,  it  was  held 
that  an  assignment  of  a  bill  of  lading  of  an  outward 
bound  ship,  "  and  of  the  specie,  goods,  &c,  to  be 
procured  thereon  and  thereby,  and  any  return  cargo 
to  be  obtained,  &c,  by  the  proceeds  thereof,"  as  col- 
lateral security  for  money  loaned  on  a  respondentia 
bond,  was  valid  and  effectual  in  favor  of  the  assignee 
against  the  right  of  priority  of  the  United  States,  as 
to  a  debt  due  to  them  from  the  assignor.  Such  a 
transfer  gives  to  the  assignee  a  right  to  take  and 
hold  the  proceeds  of  the  outward  bound  cargo  against 
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any  person  but  the  consignee  of  the  cargo,  or  a  pur*  chap.  1. 
chaser  from  the  consignee  without  notice.1  See,  also, 
to  the  same  point,  the  cases  of  Harris  v.  D'  Wolf,  4 
Peters,  147  ?  Conrad  v.  NiehoU,  4  Peters,  291 ;  Conrad 
v.  The  Pacific  Insurance  Company,  6  Peters,  262 ;  and 
The  United  States  v.  The  Canal  Bank,  3  Story's  E., 
79.  The  importance  of  the  case  of  Conrad  v.  The 
Atlantic  Insurance  Company,  is  enhanced  by  the  ela- 
borate review  and  explanation  it  contains  of  the  case 
of  TheUuson  et  ah  v.  Smith,  2  Wheat.,  396.  Accord- 
ing to  the  report  of  that  case,  it  decides  that  the 
general  lien  of  a  judgment  creditor  upon  the  lands 
of  his  debtor  is  overreached  and  displaced  by  the 
priority  of  the  United  States ;  and  that  to  render  it 
valid  as  against  such  priority  with  respect  to  any 
portion  of  the  property  of  the  debtor,  it  is  necessary 
to  take  out  an  execution  and  make  a  levy  on  such 
property.  The  controversy  in  that  case  was  concern- 
ing the  proceeds  of  a  part  of  the  lands  of  the  debtor, 
called  the  "  Sedgely  estate,"  which  had  been  sold  on 
a  junior  judgment  in  favor  of  the  United  States,  after 
he  had  brought  himself  within  the  purview  of  the 
acts  giving  priority  to  the  United  States,  by  an  as- 
signment of  all  his  property.  "The  real  ground  of 
the  decision,"  says  the  court,  "was,  that  the  judg- 
ment creditor  had  never  perfected  his  title,  by  any 
execution  and  levy  on  the  Sedgely  estate,  that  he 
had  acquired  no  title  to  the  proceeds  as  his  property, 
and  that  if  the  proceeds  were  to  be  deemed  general 
funds  of  the  debtor,  the  priority  of  the  United  States 
to  payment  had  attached  against  all  other  creditors ; 
and  that  a  mere  potential  lien  on  land  did  not  carry 

1  The  case  of  Conrad  v.  The  Atlantic  Innwance  Company,  is  a  highly 
instructive  ene.  It  involved  several  questions  of  great  interest,  whieh 
were  discussed  with  extraordinary  learning  and  ability,  as  well  at  the 
bar,  as  by  Mr.  Justioe  Stobt  in  pronouncing  the  opinion  of  the  court. 
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part  6.  a  legal  title  to  the  proceeds  of  a  sale  made  under  an 
adverse  execution.  This,"  it  is  added,  "  is  the  man- 
ner in  which  this  case  has  been  understood  by  the 
judges  who  concurred  in  the  decision;  and  it  is 
obvious,  that  it  established  no  such  proposition,  as 
that  a  specific  and  perfected  lien,  can  be  displaced 
by  the  mere  priority  of  the  United  States ;  since  that 
priority  is  not  of  itself  equivalent  to  a  lien." 

This  explanation  was  sufficient  in  the  view  of  a 
majority  of  the  court,  to  relieve  the  case  then  before 
them  from  any  embarrassment  arising  from  the  case 
of  TheUiison  v.  Smith ;  but  I  do  not  understand  it, 
whatever  inferences  the  court  might  have  been  will- 
ing should  be  drawn  from  it,  as  distinctly  implying 
any  repudiation  of  the  doctrine  of  that  case,  as  laid 
down  in  the  reported  opinion.  On  the  contrary,  the 
care  which  the  court  take  to  distinguish  betwtoen 
specific  and  general  liens,  in  which  latter  category 
they  place  judgments  before  an  actual  levy,  would 
seem  to  imply  an  assent  to  that  doctrine.  Mr.  Jus- 
tice Johnson,  however,  who  gave  a  separate  opinion, 
considered  the  decision  of  the  court  in  the  case  be- 
fore them  as  overturning  the  case,  or  rather  to  use 
his  own  language,  the  report  of  the  case  of  TheUuson 
v.  Smith,  and  expressed  his  satisfaction  that  it  did  so. 
And  he  clearly  showed  that  the  special  verdict  in 
that  case,  rightly  understood,  involved  no  question 
of  priority  at  all;  the  judgment  in  favor  of  the 
United  States  not  having  been  obtained  until  after 
the  assignment  of  all  the  debtor's  property,  and  the 
sale  from  which  the  proceeds  in  question  accrued, 
having  been  a  mere  nullity,  and  being,  of  course,  no 
impediment  to  the  enforcement  of  the  prior  judg- 
ment. The  case  of  TheUuson  v.  Smith  did  not,  there- 
fore, require  any  decision  upon  the  question  of  pre- 
ference between  the  United  States  claiming  a  priority 
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of  payment  under  the  acts  in  question  and  a  judg-  chap.  *• 
ment  creditor,  and  however  doubtful  this  question 
may  have  been  left  by  the  commentary  of  the  court 
upon  that  case  in  Cowrad  v.  The  Atlantic  Insurance 
Company,  a  decision  of  it  unfavorable  to  the  judg- 
ment creditor  would  seem  to  be  little  in  accordance 
with  the  judicial  construction  in  reference  to  other 
kindred  questions  which  these  acts  have  uniformly 
received.  In  the  first  reported  case  which  arose 
under  them,  it  was  unequivocally  declared  that  they 
created  no  lien  in  favor  of  the  United  States;  and 
this  declaration  has  often  been  repeated  and  acted 
upon  since.  But  a  judgment  creditor  surely  has  a 
lien  in  regard  to  the  debtor's  lands,  general  though 
it  be,  until  rendered  specific  by  an  actual  levy;  and 
how  can  it  be  displaced  by  rights  falling  short  of  a 
lien?  It  is  proper  to  add,  however,  that  in  the 
more  recent  case  of  Brent  v.  The  Bank  of  Washing- 
ton  (10  Peters,  596),  the  court  appear  to  have  con- 
sidered this  question  still  an  open  one;  for,  speak- 
ing of  the  priority  of  the  United  States,  they  say  "it 
has  never  been  decided  that  it  affects  any  lien,  general 
or  specific,  existing  when  the  event  took  place  which 
gave  the  United  States  a  claim  of  priority." 

In  the  case  of  Brent  v.  The  Bank  of  Washington, 
it  was  held  that  where  the  charter  of  a  bank  gave 
to  the  bank  a  lien  on  the  stock  held  by  a  debtor  for 
the  payment  of  debts  due  to  it,  this  lien  would  pre- 
vail against  the  priority  of  the  United  States. 

The  report  of  the  case  of  The  United  States  v.  Mott 
et  oZ.,  1  Paine's  0.  0.  Sep.;  188,  is  not  sufficiently 
exact,  with  respect  to  dates  and  some  other  particu- 
lars, to  render  it  perfectly  intelligible.  But  judging 
from  the  report,  it  would  seem  not  to  have  occurred, 
either  to  the  counsel  or  the  court,  that  the  fact  of 
the  defendants  having  a  prior  judgment,  was  a  ciiv 
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pabt6.  cumstance  of  any  importance  at  all.  The  reporter, 
it  appears,  considered  the  case  as  turning  upon  a 
question  of  fraud  in  the  assignment,  though  I  do 
not  perceive  in  the  report  any  ground  for  such  a 
conclusion. 

4.  Congress  intended  to  define  the  insolvency  which 
should  bring  the  debtor  within  the  law;  and,  as  this 
term  is  used  in  these  acts,  it  imports  such  a  general 
divestment  of  property  as  would  in  fact  be  equiva- 
lent  to  insolvency  in  its  technical  sense. 

It  supposes  that  all  the  debtor's  property  has  passed 
from  him.  A  mere  inability  of  a  living  debtor  to  pay 
his  debts  is  not  sufficient;  but  it  must  be  manifested 
in  one  of  the  three  modes  pointed  out  in  the  explana- 
tory clauses  of  the  acts;  and  no  evidence  can  be  re- 
ceived of  the  insolvency  of  the  debtor,  until  he  has 
been  divested  of  his  property  in  one  of  these  modes ; 
for,  while  he  continues  to  be  the  owner,  and  in  pos- 
session of  the  property,  the  priority  does  not  attach, 
though  he  may  in  fact  be  unable  to  pay  his  debts. 

And  the  "  voluntary  assignment"  of  the  debtor's 
"property"  mentioned  in  these  acts,  means  aU  his 
property.  Had  the  legislature  contemplated  a  pai> 
tial  assignment,  the  words  or  part  thereof,  or  others 
of  similar  import,  would  have  been  added  3  Oranch, 
73 ;  Prince  v.  Bwttett,  8  Oranch,  431 ;  TheUuson  et 
al.  v.  Smith,  2  Wheat.,  296;  1  Peters,  386;  12  Peters, 
102;  The  United  States  v.  Clark,  1  Paine's  0.  0.  Eep^ 
629. 

When  the  debtor  is  divested  of  his  property  in 
one  of  the  modes  specified  in  the  acts,  the  person 
who  becomes  vested  with  the  title,  is  thereby  made 
a  trustee  for  the  United  States,  and  is  bound  to  pay 
the  debt  first  out  of  the  proceeds  of  the  debtor's  pro- 
perty, saving,  however,  the  rights  of  mortgagors  and 
other  prior  incumbrancers*  See,  also,  as  to  the  duties 
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and  liabilities  of  the  assignees  of  the  debtor.  Field  *****  *• 
*t  aZ.  v.  The  United  States,  9  Peters,  182. 

5.  Corporations  are  to  be  considered  persons  within 
the  provisions  of  the  fifth  section  of  the  act  of  1797. 
Beaston  v.  The  Bank  of  the  United  States,  12  Peters, 
102. 

6.  The  priority  of  the  United  States  confers  no 
right  to  take  the  property  of  a  partner  from  partner- 
ship, effects,  to  pay  a  separate  debt  due  by  such  part- 
ner to  the  United  States,  when  the  partnership  effects 
are  not  sufficient  to  satisfy  the  creditors  of  the  part- 
nership; it  being  a  well  settled  rule,  that  the  interest  . 
of  each  partner  in  the  partnership  property,  is  his 
share  of  the  surplus,  after  the  partnership  debts  are 
paid;  and  that  surplus  only,  is  liable  to  the  separate 
debts  of  such  partner. 

7.  The  priority  of  the  United  States  attaches  as 
well  with  respect  to  debts  owing  but  not  yet  payable, 
as  with  respect  to  those  already  payable  when  the 
insolvency  or  death  of  the  debtor  occurs.  The  United 
States  V.  The  Bank  of  North  Carolina,  6  Peters,  29. 

8.  In  the  case  of  The  United  States  v.  Clark  (1 
Paine's  0.  0.  Rep.,  629),  it  was  held  that  an  action 
of  assumpsit  for  money  had  and  received,  founded 
on  the  right  of  priority,  might  be  maintained  by  the 
United  States  against  the  assignee  of  the  debtor,  to 
recover  the  proceeds  of  the  debtor's  property;  and 
that  it  was  not  necessary  that  the  debt  should  first 
be  ascertained  by  a  judgment  against  the  debtor. 
Such  an  action  would,  however,  of  course,  require 
the  same  proof  of  indebtedness,  and  be  open  to  the 
same  defense  as  a1  suit  against  the  debtor. 

The  suit  in  that  case  was  against  the  assignee  of 
a  surety  in  the  paymaster's  bond ;  and  it  was  held 
that  the  debt  of  the  paymaster  to  the  United  States 
was  created  by  the  advances  made  to  him,  and  was 


092  Imprisoned  Dsbtobs. 

PAKT6.  to  be  considered  as  having  accrued,  so  as  to  consti- 
tute the  surety  a  debtor  of  the  United  States,  as  soon 
as  the  principal  failed  to  account  for  the  public  moneys 
advanced  to  him,  as  required  by  the  condition  of  his 
bond — without  regard  to  the  time  of  striking  the 
~  balance  of  his  account  on  the  treasury  books,  or  to 
the  time  of  commencing  the  suit. 

It  was  also  further  held  that  an  assignee  is  not 
liable  until  after  notice  to  him  of  the  debt  due  to  the 
United  States ;  but  that  such  notice  need  not  be  given 
by  the  United  States,  and  need  only  be  such  as  would 
be  sufficient  to  put  a  prudent  man  on  inquiry. 

It  may  not  be  amiss  to  add,  that  whatever  ground 
for  doubt  there  may  have  been,  heretofore,  while  all 
contracts  made  in  pursuance  of  the  laws  regulating 
the  post  office  establishment,  were  made  with  the 
postmaster-general,  whether  debtors  under  such  con- 
tracts came  within  the  operation  of  these  acts,  there 
can  be  none  now,  since,  by  the  act  of  July  2,  1836, 
all  contracts  of  this  description  are  required,  thence- 
forth, to  be  made  "  to  and  with  the  United  States." l 


CHAPTER  n. 

IMPRISONED  DEBTORS. 

While  the  acts  of  congress,  collectively,  provide  for 
the  liberation  of  all  insolvent  debtors  imprisoned  an 
executions  issuing  from  any  court  in  the  United  States, 
they  divide  such  debtors  into  three  distinct  classes, 
and  prescribe  for  each  a  different  form  of  relief.  It 
is  proposed  to  state  the  provisions  now  in  force,  rela- 
tive to  each  of  these  classes. 

1.  By  the  act  of  June  6, 1798,  entitled  "  an  act  pro- 

1  Ch.270,  §  13:  5  Stat,  at  Large,  p.  80. 
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Tiding  for  the  relief  of  persons  imprisoned  for  debts  0HAP-*- 
due  to  the  United  States/'  it  is  provided  (sect.  1). 

"  That  any  person  imprisoned  upon  execution  issuing  from 
any  court  of  the  United  States,  for  a  debt  due  to  the  United 
States,  which  he  shall  be  unable  to  pay,  may,  at  any  time  after 
commitment,  make  application  in  writing  to  the  secretary  of 
the  treasury,  stating  the  circumstances  of  his  case,  and  his 
inability  to  discharge  the  debt :  and  it  shall  thereupon  be  law- 
ful for  the  said  secretary  to  make,  or  require  to  be  made,  an 
examination  and  inquiry  into  the  circumstances  of  the  debtor, 
either  by  the  oath  or  affirmation  of  the  debtor  (which  the  said 
secretary,  or  any  other  person  by  him  specially  appointed,  are 
[is]  hereby  authorized  to  administer),  or  otherwise,  as  the  said 
secretary  shall  deem  necessary  and  expedient,  to  ascertain  the 
truth ;  and  npon  proof  being  made  to  his  satisfaction,  that 
such  debtor  is  unable  to  pay  the  debt  for  which  he  is  impri- 
soned, and  that  he  hath  not  concealed,  or  made  any  conveyance 
of  his  estate,  in  trust  for  himself,  or  with  an  intent  to  defraud 
the  United  States,  or  deprive  them  of  their  legal  priority,  the 
said  secretary  is  hereby  authorized  to  receive  from  such  debtor, 
any  deed,  assignment  or  conveyance,  of  the  real  or  personal 
estate  of  such  debtor  if  any  he  hath,  or  any  collateral  security, 
to  the  use  of  the  United  States ;  and  upon  a  compliance  by 
the  debtor,  with  such  terms  and  conditions  as  the  said  secre- 
tary may  judge  reasonable  and  proper,  under  all  the  circum- 
stances of  the  case,  it  shall  be  lawful  for  the  said  secretary  to 
issue  his  order,  under  his  hand,  to  the  keeper  of  the  prison, 
directing  him  to  discharge  such  debtor  from  his  imprisonment 
under  such  execution,  and  he  shall  be  accordingly  discharged, 
and  shall  not  be  liable  to  be  imprisoned  again  for  the  same 
debt :  but  the  judgment  shall  remain  good  and  sufficient  in  law, 
and  may  be  satisfied  out  of  any  estate  which  may  then,  or  at 
any  time  afterwards,  belong  to  the  debtor." l 

The  second  section  declares  false  swearing  tinder 
the  act  to  be  perjury,  and  by  reference  to  an  expired 
act  of  earlier  date  superadds  the  further  penalty  that 
"the  court  upon  the  motion  of  the  creditor,  shall  re- 

lCbu  40,  seo.  1 : 1  Stat,  at  Urge.  p.  661* 
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*art«.  commit  the  debtor  to  the  prison,  from  whence  he  was 
liberated,  there  to  be  detained  for  the  said  debt,  in 
the  same  manner  as  if  the  said  oath  or  affirmation 
had  not  been  taken." 

The  third  and  last  section  provides,  "that  the 
benefit  of  this  act  shall  not  be  extended  to  any  person 
imprisoned  for  any  fine,  forfeiture,  or  penalty,  in- 
curred by  a  breach  of  any  law  of  the  United  States, 
or  for  moneys  had  and  received  by  any  officer,  agent, 
or  other  person,  for  their  use." 

By  this  section,  it  will  be  perceived,  a  very  large 
proportion  of  those  likely  to  be  imprisoned  on  execu- 
tion at  the  suit  of  the  United  States,  is  excluded. 

2.  For  the  purpose  of  providing  for  the  case  of  per- 
sons thus  excluded,  viz.,  those  who  should  be  impri- 
soned in  execution  of  judgments  for  fines,  forfeitures 
or  penalties,  or  for  the  embezzlement  or  non-payment 
according  to  law,  of  money  belonging  to  the  United 
States,  the  supplementary  act  of  March  3, 1817,  was 
passed. 

By  this  act  it  is  enacted,  "that  any  person  impri- 
soned upon  execution  for  a  debt  due  to  the  United 
States,  which  he  shall  be  unable  to  pay,  if  his  case 
shall  be  suoh  as  does  not  authorise  his  discharge  by  the 
secretary  of  the  treasury,  under  the  powers  given  him 
by  the  act,  entitled  "  an  act  providing  for  the  relief  of 
persons  imprisoned  for  debts  due  to  the  United  States ;" 
may  make  application  to  the  president  of  the  United 
States,  and  upon  proof  being  made  to  his  satisfaction, 
that  such  debtor  is  unable  to  pay  the  debt,  and  upon  a 
compliance  by  the  debtor,  with  such  terms  and  con- 
ditions as  the  president  shall  deem  proper,  he  may 
order  the  discharge  of  such  debtor  from  his  imprison- 
ment, and  he  shall  be  accordingly  discharged,  and 
.shall  not  be  liable  to  be  imprisoned  again  for  the 
same  debt;  but  the  judgment  shall  remain  good  and 
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sufficient  in  law,  and  may  be  satisfied  out  of  any  estate  chap,  a. 
which  may  then,  or  at  any  time  afterwards,  belong  to 
the  debtor."1 

The  terms  of  these  two  acts  are  unquestionably 
comprehensive  enough  to  embrace  judgment  debtors 
of  the  United  States  of  every  description. 

But  by  the  act  of  March  3, 1825,  to  establish  and 
regulate  the  post  office  department,  it  is  provided, 
that  "the  postmaster-general  shall  be  authorized  to 
discharge  from  imprisonment  any  person  confined 
in  jail,  on  any  judgment  in  a  civil  cause,  obtained  in 
behalf  of  the  department:  Provided,  it  be  made  to 
appear  that  the  defendant  has  no  property  of  any 
description:  And  provided,  that  such  release  shall  not 
bar  a  subsequent  execution  against  the  property  of 
the  defendant."1 

Under  this  act,  and  until  recently,  all  contracts 
relative  to  the  concerns  of  the  post  office  department 
were  required  to  be  made  with  the  postmaster-gene- 
ral, and  all  suits  growing  out  of  such  contracts  were 
prosecuted  in  his  name.  The  provision  above  quoted 
may  therefore  have  been  inserted  from  abundant 
caution,  under  the  supposition  that  the  description 
of  imprisoned  insolvent  debtors  therein  mentioned, 
might  not  be  embraced  within  the  general  act  giving 
a  like  authority  to  the  president  and  secretary  of  the 
treasury.  Or,  under  the  system  which  then  prevailed, 
it  may  have  been  deemed  expedient  to  withdraw  this 
particular  class  of  debtors  from  the  power  of  these 
functionaries,  and  to  place  them  under  that  of  the 
postmaster-general. 

But  by  the  act  "to  change  the  organization  of  the 
post  office  department,"  &c,  passed  July  2,  1886, 
14  all  bonds  and  contracts  of  postmasters,  mail  con- 

1Ch.  114:  3  Stat  at  Urge,  p.  399. 
»CKe4,§38:  4i<L,p.  113. 


896  Impeisonkd  Dbbiobs. 

part*,  tractors,  and  other  agents  of  the  post  office  depart- 
ment," are  required  thereafter  to  "be  made  to  and 
with  the  United  States  of  America.9'1 

And  by  the  eighth  section  of  this  act,  provision  is 
made  for  the  appointment  by  the  president  and  sen- 
ate, of  an  "  auditor  of  the  treasury  for  the  post  office 
department,  whose  duty  it  shall  be  to  receive  all  ac- 
counts arising  ih  the  said  department,  or  relative 
thereto,  to  audit  and  settle  the  same,"  &c. 

Under  this  state  of  the  law,  therefore,  it  may  well 
be  questioned  whether  the  provision  above.cited  from 
the  act  of  1825,  is  not  superseded. 

3.  The  remaining  description  of  insolvent  debtors 
to  be  here  noticed,  consists  of  those  who  are  im- 
prisoned on  execution  not  at  the  suit  of  the  United 
States. 

These  are  provided  for  by  the  "act  for  the  relief 
of  persons  imprisoned  for  debt,"  passed  January  6, 
1800.* 

The  first  section  of  this  act  secures  to  all  persons 
imprisoned  on  process  issuing  from  the  courts  of  the 
United  States,  the  like  privileges  of  the  yards  or 
limits  of  the  jails  in  each  state,  as  persons  confined 
in  like  cases  on  process  from  the  state  courts. 

The  second  section  enacts : 

That  any  person  imprisoned  on  process  of  execution  issuing 
from  any  court  of  the  United  States,  in  civil  actions,  except 
at  the  suit  of  the  United  States,  may  have  the  oath  or  affirma- 
tion, hereinafter  expressed,  administered  to  him  by  the  judge 
of  the  district  court  of  the  United  States,  within  whose  juris- 
diction the  debtor  may  be  confined;  and  in  case  there  shall 
be  no  district  judge  residing  within  twenty  miles  of  the  jail 
wherein  such  debtor  may  be  confined,  such  oath  or  affirma- 
tion may  be  administered  by  any  two  persons  who  may  be 
commissioned  for  that  purpose  by  the  district  judge:  the 

s0h.  270,  §  13:  5  Stat  at  Luge. 
•Ch.4:  %  id.,  p.  4. 
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creditor,  his  agent,  or  attorney,  if  either  live  within  one  hun-  CHAP,  a. 
dred  miles  of  the  place  of  imprisonment,  or  within  the  district 
in  which  the  judgment  was  rendered,  having  had  at  least 
thirty  days9  previous  notice,  by  a  citation  served  on  him, 
issued  by  the  district  judge,  to  appear  at  the  time  and  place 
therein  mentioned,  if  he  see  fit,  to  show  cause  why  the  said 
oath  or  affirmation  should  not  be  so  administered :  at  which 
time  and  place,  if  no  sufficient  cause,  in  the  opinion  of  the 
judge  (or  the  commissioners  appointed  as  aforesaid)  be  shown, 
or  doth,  from  examination,  appear  to  the  contrary,  he  or  they 
may,  at  the  request  of  the  debtor,  proceed  to  administer  to 
him  the  following  oath  or  affirmation,  as  the  case  may  be,  viz. : 
*  You  — —  solemnly  (swear  or  affirm)  that  you  have  no 
estate,  real  or  personal,  in  possession,  reversion  or  remainder, 
to  the  amount  or  value  of  thirty  dollars,  other  than  necessary 
wearing  apparel;  and  that  you  have  not,  directly  or  indi- 
rectly, given,  sold,  leased,  or  othenoise  conveyed  to,  or  in- 
trusted,  any  person  or  persons,  with  all,  or  any  part  of  the 
estate,  real  or  personal,  whereof  you  hava  been  the  lawful 
owner  or  possessor,  with  any  intent  to  secure  the  same,  or  to 
receive,  or  expect,  any  profit  or  advantage  therefrom,  or  to 
defraud  your  creditors,  or  have  caused  or  suffered  to  be  done, 
anything  else  whatsoever,  whereby  any  of  your  creditors  may 
be  defrauded?  Which  oath  or  affirmation  being  administered, 
the  judge  or  commissioners  shall  certify  the  same,  under  his 
or  their  hands,  to  the  prison  keeper,  and  the  debtor  shall  be 
discharged  from  his  imprisonment  on  such  judgment,  and 
shall  not  be  liable  to  be  imprisoned  again  for  the  said  debt, 
but  the  judgment  shall  remain  good  and  sufficient  in  law,  and 
may  be  satisfied  out  of  any  estate  which  may  then,  or  at  any 
time  afterwards,  belong  to  the  debtor.  And  the  judge  or 
commissioners,  in  addition  to  the  certificate  by  them  made 
and  delivered  to  the  prison  keeper,  shall  make  return  of  their 
doings  to  the  district  court,  with  the  commission,  in  cases 
where  a  commission  hath  been  issued,  to  be  kept  upon  the 
files  and  record  of  the  same  court.  And  the  said  judge,  or 
commissioners,  may  send  for  books  and  papers,  and  have  the 
same  authority  as  a  court  of  record,  to  compel  the  appearance 
of  witnesses,  and  administer  to  them  as  well  as  to  the  debtor 
the  oaths  or  affirmations  necessary  for  the  inquiry  into,  and 
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PART  6.   discovery  of  the  true  state  of  the  debtor's  property,  trans- 
actions  and  affairs." 

Section  third  provides,  "that  when  the  examina- 
tion and  proceedings  aforesaid,  in  the  opinion  of  the 
said  judge  or  commissioners,  cannot  be  had  with 
safety  or  convenience  in  the  prison  wherein  the 
debtor  is  confined,  it  shall  be  lawful  for  him  or  them, 
by  warrant,  under  his  or  their  hand  and  seals,  to 
order  the  marshal  or  prison  keeper  to  remove  the 
debtor  to  such  other  place,  convenient  and  near  to 
the  prison,  as  he  or  they  may  see  fit;  and  to  remand 
the  debtor  to  the  same  prison,  if,  upon  examination 
or  cause  shown  by  the  creditor,  it  shall  appear  that 
the  debtor  ought  not  to  be  admitted  to  take  the 
above  recited  oath  or  affirmation,  or  that  he  is  holden 
for  any  other  cause." 

The  fourth  section  denounces  the  pains  and  pen- 
alties of  perjury  for  false  swearing  under  the  act, 
and  directs  that  "in  case  any  false  oath  or  affirma- 
tion be  so  taken  by  the  debtor,  the  court,  upon  motion 
of  the  creditor,  shall  recommit  the  debtor  to  the 
prison  from  whence  he  was  liberated,  there  to  be 
detained  for  the  said  debt,  in  the  same  manner  as 
if  such  oath  or  affirmation  had  not  been  taken.1 

The  fifth  and  last  section  of  this  act  contains  the 
important  provision,  "That  any  person  imprisoned 
upon  process  issuing  from  any  court  of  the  United 

1Thia  latter  clause,  and  the  corresponding  one  in  the  act  of  1798,  seem 
not  to  hare  been  well  considered.  During  what  period  after  the  debtor 
is  "liberated,"  is  he  to  continue  liable,  "on  motion  of  the  creditor," 
to  be  recommitted  T  Would  not  snoh  a  recommitment  be  equivalent  to 
a  conviction  for  perjury— and  that  without  a  jury  T 

It  could  hardly  hare  been  Intended  to  authorise  a  recommitment 
except  upon  evidence  which  would  warrant  a  conviction  on  an  indict- 
ment for  perjury.  Why  then  direct  the  debtor  to  be  committed  and 
"  detained  for  the  said  debt,"  when  provision  is  made  for  his  punish- 
ment by  imprisonment,  as  a  criminal  f 
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States,  except  at  the  suit  of  the  United  States,  in  any  chars, 
civil  action,  against  whom  judgment  has  been  or 
shall  be  recovered,  shall  be  entitled  to  the  privileges 
and  relief  provided  by  this  act,  after  the  expiration 
of  thirty  days  from  the  time  such  judgment  has  been, 
or  shall  be  recovered,  though  the  creditor  should  not, 
within  that  time,  sue  out  his  execution,  and  charge 
the  debtor  therewith.'9  . 

This  section,  it  will  be  seen,  is  intended  to  provide 
for  the  case  of  imprisonment  of  the  debtor,  on  mesne 
process,  or  on  surrender  by  bail,  and  the  omission  by 
the  plaintiff  to  charge  him  in  execution. 

By  the  supplementary  acts  of  January  7,  1824,i 
and  of  April  22, 1824,*  it  is  provided  that  the  oath 
prescribed  by  the  act  of  1800  may  be  administered, 
either  by  any  judge  of  the  supreme  court  of  the  United 
States,  or  by  the  district  judge  for  the  district  in  which 
the  debtor  may  be,  or  by  any  person  commissioned 
by  either  of  such  judges,  for  that  purpose;  and  that 
the  person  or  persons  so  commissioned,  shall  have 
fall  power  and  authority  to  issue  a  citation,  directed 
to  the  creditor,  his  agent  or  attorney,  if  either  live 
within  one  hundred  miles  of  the  place  of  imprison- 
ment, requiring  him  to  appear  at  the  time  and  place 
therein  mentioned,  if  he  see  fit,  to  show  cause  why 
the  said  oath  or  affirmation  should  not  be  adminis- 
tered; and  farther  that  if  the  creditor  or  his  agent  or 
attorney,  lives  within  fifty  miles  of  the  place  of 
imprisonment,  only  fifteen  days'  notice  shall  be 
required* 

>Ch.  3:  4  BUt.  at  Large,  p.l. 
"Ch.  89 :  id.,  p.  19. 
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CHAPTER  m. 

OF  PROCEEDINGS  FOR  THE  MITIGATION  OR  REMISSION 
OF  FINES,  PENALTIES,  FORFEITURES  AND  DISABILI- 
TIES. 

The  laws  of  the  United  States  regulating  commerce 
and  navigation,  like  those  of  all  commercial  nations, 
are  necessarily  rigorous  in  their  exactions,  and  highly 
penal.  They  require  the  performance  of  certain  acts, 
and  prohibit  certain  others ;  and  inflict  forfeitures  and 
penalties  for  the  non-observance  of  their  injunctions, 
without  regard  in  general,  to  the  motives  of  the  offen- 
der. 

But  however  necessary  such  a  code  of  legislation 
may  be  in  this  particular  instance,  to  regulate  the 
conduct  of  the  subordinate  ministerial  officers  of  the 
government,  and  even  the  decisions  of  judicial  tribu- 
nals, its  inflexible  enforcement  without  the  right  of 
appeal  to  some  dispensing  power,  would  sometimes 
lead  to  intolerable  injustice.  Congress  accordingly, 
by  a  series  of  temporary  acts,  passed  soon  after  the 
organization  of  the  government,  provided  a  mode  of 
relief  in  such  cases,  by  authorizing  the  secretary  of 
the  treasury,  upon  a  proper  application  to  him  for 
that  purpose,  to  mitigate  or  altogether  to  remit  the 
penalties  of  these  laws,  when  from  the  facts  of  the 
case,  first  judicially  ascertained,  he  shall  be  of  opinion 
that  such  penalties  "  have  hemincurred  without  wittful 
negligence  or  any  intention  of  fraud" 

The  last  of  these  acts,  is  that  of  March  3, 1797. l 
It  was  limited  to  two  years,  but  was  declared  perpe- 
tual by  the  act  of  Feb.  11, 1800.  *    It  is  entitled  "An 

sCh.  13: 1  Stat  it  Luge,  p.  606. 
'Ch.6:  2  id.,  p.  7. 
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act  to  provide  for  mitigating  or  remitting  the  forfei-  chars. 
tares,  penalties  and  disabilities,  accruing  in  certain 
cases  therein  mentioned;"  and  it  is  still  valid  and 
operative  with  respect  to  all  cases  embraced  by  its 
terms,  except  those  in  which  the  fine,  penalty,  or  for- 
feiture does  not  exceed  fifty  dollars  in  amount  or  value, 
for  these  cases  a  simpler  course  of  proceeding  has  been 
prescribed  by  a  later  act,  which  will  be  more  particu- 
larly mentioned  in  the  sequel. 
The  first  section  of  the  act  of  1797  is  as  follows : 

"  That  whenever  any  person  or  persons  shall  have  incurred 
any  fine,  penalty,  forfeiture  or  disability,1  or  shall  have  been 
interested  in  any  vessel,  goods,  wares  or  merchandise,  which' 
shall  have  been  subject  to  any  seizure,  forfeiture  or  disability, 
by  force  of  any  present  or  future  law  of  the  United  States,  for 
the  laying,  levying,  or  collecting  any  duties  or  taxes,  or  by 
force  of  any  present  or  future  act,  concerning  the  register- 
ing and  recording  of  ships  or  vessels,  or  any  act  concerning 
the  enrolling  and  licensing  ships  or  vessels  employed  in  the 
coasting  trade  or  fisheries,  and  for  regulating  the  same,  shall 
prefer  his  petition  to  the  judge  of  the  district,  in  which  such 
fine,  penalty,  forfeiture,  or  disability  shall  have  accrued,  truly 
and  particularly  setting  forth  the  circumstances  of  his  case, 
and  shall  pray  that  the  same  may  be  mitigated  or  remitted, 
the  said  judge  shall  inquire  in  a  summary  manner  into  the 
circumstances  of  the  case ;  first  causing  reasonable  notice  to  be 
given  to  the  person  or  persons  claiming  such  fine,  penalty  or 
forfeiture,  and  to  the  attorney  of  the  United  States,  for  such 
district,  that  each  may  have  an  opportunity  of  showing  cause 
against  the  mitigation  or  remission  thereof;  and  shall  cause 
the  facts  which  shall  appear  upon  such  inquiry,  to  be  stated 
and  annexed  to  the  petition,  and  direct  their  transmission  to 
the  secretary  of  the  treasury  of  the  United  States,  who  shall 
thereupon  have  power  to  mitigate  or  remit  such  fine,  forfeiture 

1  Such,  for  example,  as  the  incapacity  to  hold  any  oAoe  under  the 
United  States  for  the  period  of  seven  yean,  inflioted  by  the  fiftieth  sec- 
tion of  the  collection  act  of  March  2, 1799  (Ch.  22 :  1  Stat  at  Large,  p. 
665),  for  a  violation  of  its  provisions. 
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*>AgTg'  or  penalty,  or  remove  inch  disability,  or  any  part  thereof  if> 
in  his  opinion,  the  same  shaU  have  been  incurred  without 
wiUftd  negligence  or  any  intention  of  fraud,  in  the  person  or 
persona  incurring  the  same,  and  to  direct  the  prosecution,  if 
any  shall  have  been  instituted  for  the  recovery  thereof,  to  cease 
and  be  discontinued,  upon  such  terms  and  conditions  as  he 
may  deem  reasonable  and  just." l 

This  act,  it  will  be  seen,  extends  to  liabilities  incur- 
red by  force  of  bH  future,  as  well  as  existing  laws  of 
the  description  therein  mentioned. 

With  regard  to  the  persons  who  have  a  right  to 
petition,  and  the  time  at  which  such  right  accrues, 
•the  act  is  sufficiently  explicit 

It  will  readily  be  seen,  also,  that  in  all  cases  in 
which,  by  the  act,  the  secretary  of  the  treasury  is 
authorized  to  grant  relief,  he  is  invested  with  unlimit- 
ed discretion  as  to  the  extent  of  the  relief,  and  as  to 
the  terms  and  conditions  upon  which  prosecutions* 
where  they  have  been  instituted,  shall  be  stayed  or 
discontinued.  He  has  authority,  therefore,  to  remit 
as  well  the  share  of  the  fine,  penalty,  or  forfeiture  to 
which  the  officers  of  the  customs,  or  an  informer,  are 
by  law  entitled,  as  that  which  belongs  to  the  United 
States. 

The  act  contains  no  limitation  in  point  of  time, 
of  the  right  of  petitioning  or  of  power  of  remission; 
but,  from  the  nature  of  the  case,  some  such  limitation 
must  exist.  This  is  a  point  which  has  led  to  very 
earnest  discussions;  but,  so  far  at  least  as  the  inte- 
rests of  the  officers  of  the  customs  or  of  informers  are 
concerned,  may  now  be  considered  as  definitively  set- 
tled by  the  case  of  The  United  States  v.  Mortis  (10 
Wheat.,  246) ;  which,  though  it  relates  immediately  to  a 

'The  second  section  of  this  sot  invest*  the  state  oourt  with  all  the 
powers  conferred  by  the  first  seotion,  on  the  district  judges  of  the  United 
States. 
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forfeiture,  is  doubtless  equally  applicable  to  pecuniary  chars. 
fines  and  penalties.  The  question  in  that  case  was, 
whether  by a judgment  or  decree  of  condemnation  against 
property  seized  for  a  violation  of  the  non-intercourse 
laws  of  the  United  States,  the  rights  of  the  officers 
of  the  customs  to  a  moiety  of  the  value  of  such  pro- 
perty had  become  absolute  and  fixed,  so  as  no  longer 
to  be  subject  to  the  power  of  revision  by  the  secretary 
of  the  treasury.  After  a  very  able  argument  at  the 
bar,  and  an  elaborate  and  luminous  examination  of 
the  question  by  the  court,  it  was  decided  that  the 
power  of  remission  continued  until  the  actual  receipt 
of  the  money  arising  from  the  forfeitwreby  the  collector 
for  distribution. 

It  will  be  perceived,  however,  that  this  decision,  in 
fixing  the  limits  beyond  which  the  power  of  remission 
can  no  longer  be  exerted,  applies  in  terms  only  to 
the  shares  of  the  officers  of  the  customs,  and  not  to 
the  interest  of  the  United  States.  The  question  may, 
therefore,  perhaps,  still  be  considered  as  open  for 
discussion,  whether  so  far  as  this  interest  is  con- 
cerned, the  secretary  of  the  treasury  may  not  remit 
at  a  still  later  stage  of  the  transaction. 

It  will  doubtless  occur  to  the  reader  that  the  rule 
established  by  this  case  authorizes  a  remission  after, 
as  well  as  before  a  sale,  by  the  marshal  of  the  peti- 
tioner's property,  provided  the  proceeds  have  not 
been  paid  over  for  distribution  to  the  collector.  It 
is  presumed,  however,  that  the  supreme  court  did 
not  contemplate  any  interference  with  the  title  ac- 
quired by  the  purchaser  at  such  sale ;  but  intended, 
in  case  of  such  subsequent  remission,  not  that  the 
property  of  the  petitioner  should  be  restored,  but 
that  the  proceeds  of  it,  or  such  portion  thereof  as 
might  be  remitted,  should  be  paid  over  to  him. 

In  a  case  highly  favorable  to  the  petitioner,  and 
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pa£t&  jjj  which  there  would  be  danger  that  the  period  of 
grace  would  elapse  before  a  decision  by  the  secre- 
tary of  the  treasury  could  be  obtained,  probably  the 
district  judge  would  consider  it  his  duty  to  grant  an 
order  for  a  temporary  stay  of  proceedings  in  the 
suit  against  the  property  or  person  of  the  petitioner. 
Of  the  petition  and  notice  thereof.']  Although  the 
application  for  relief  is  to  the  secretary  of  the  trea- 
sury, the  petition  is,  by  the  terms  of  the  act,  to  be 
presented,  and  may  with  propriety  be,  as  in  practice 
it  usually  is,  addressed  to  the  judge  by  whom  the 
summary  inquiry  is  to  be  made.  It  must  truly  and 
particularly  set  forth  the  circumstances  of  the  peti- 
tioner's case:  that  is,  it  must  state  truly  and  with 
precision  how  his  liability  was  incurred,  and  the  cir- 
cumstances upon  which  he  relies  for  relief; — as  his 
ignorance  or  misapprehension  of  the  requirements 
of  the  law,  mistake,  accident,  misconduct  of  agents, 
or  the  like;  and  that  he  had  been  guilty  of  no  "will- 
ful negligence,  or  any  intention  of  fraud."  It  does 
not  require  all  the  formal  precision  usually  observed 
in  a  bill  in  equity:  but  is  very  analogous  in  its  nature 
to  such  a  bill  for  relief,  for  example,  against  a  judg- 
ment at  law ;  and  should  be  framed  accordingly.  The 
secretary  of  the  treasury  being  authorized  to  direct 
any  prosecution  which  may  be  pending  to  "cease 
and  be  discontinued  upon  such  terms  and  conditions 
as  he  may  deem  reasonable  and  just,"  it  is  essential 
that  the  petitioner  should  state  whether  any  and  what 
legal  proceedings  home  been  had  in  the  case:  and  it  is 
accordingly  expressly  required,  by  a  rule  of  each  of 
the  district  courts  in  New  York,  that  he  shall  do  so.1 
It  is  not  required  by  the  act,  nor  by  the  rules  of 
either  of  these  courts,  that  the  petition  shall  be 
verified  by  the  oath  of  the  petitioner. 

1  Appendix,  Bole  96,  D.  C.  N.  D. 
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It  is,  however,  usual  in  practice  to  append  to  it  otap.3. 
an  affidavit  of  its  truth ;  and  when  this  is  done,  care 
should  be  taken,  as  in  all  other  cases,  that  the  affi- 
davit be  made  either  before  the  judge,  or  one  of  the 
commissioners  appointed  to  take  affidavits  and  ac- 
knowledgments of  bail,  in  the  district  in  which  the 
petition  is  preferred. 

The  act  requires  the  judge,  before  proceeding  to 
the  summary  inquiry  into  the  circumstances  of  the 
case,  to  cause  "  reasonable  notice  to  be  given  to  the 
person  or  persons  claiming  the  fine,  penalty  or  for- 
feiture, and  to  the  attorney  of  the  United  States  for 
such  district."  This  language  would  rather  seem 
to  imply  the  previous  presentation  of  the  petition, 
and  an  order  thereupon,  in  each  case,  that  such  notice 
as  may  be  deemed  reasonable,  be  given.  This,  how- 
ever, is  but  matter  of  form ;  and  according  to  a  rule 
in  each  of  the  district  courts  in  New  York,  the  peti- 
tioner may  give  notice,  in  the  first  instance,  of  his 
intention  to  present  the  petition,  and  then  the  neces 
sary  inquiry  takes  place  at  the  time  of  its  presenta- 
tion. This  is  merely  doing  by  general  rule,  what  it 
would  otherwise  be  necessary  to  do  by  special  order 
in  each  particular  case.  In  the  southern  district,  this 
notice  must  be  served  fowr  days,  and  in  the  northern 
district  ten  days,  before  presenting  the  petition.  As 
it  regards  the  form  of  the  notice,  these  rules  require 
the  service  of  "  a  copy  of  the  petition,  with  a  notice  of 
the  time  and  place  of  presenting  the  same."1 

The  service  must  in  all  cases  be  made  upon  the 
district  attorney ;  but,  in  order  to  ascertain  upon  what 
other  persons  it  must  also  be  made,  it  is  necessary 
to  refer  to  the  91st  section  of  the  act  of  March  2, 
'1799,  "  to  regulate  the  collection  of  duties  on  imports 

'Appendix,  Rale  88,  D.  C.  N.  D. 
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PABTg-  and  tonnage," *  prescribing  the  manner  in  which  fines, 
penalties  and  forfeitures  are  to  be  distributed.  It  is 
true,  this  direction  in  terms  applies  only  to  such 
penalties  and  forfeitures  as  may  be  incurred  under 
that  particular  act ;  and  that  there  are  other  acts  of 
the  description  enumerated  in  the  remission  act,  by 
which  penalties  and  forfeitures  are  also  inflicted ;  but 
in  every  instance,  as  far  as  I  have  observed,  the  pro- 
visions of  this  act  relative  to  the  enforcement  and 
distribution  of  such  penalties  and  forfeitures  are 
referred  to  and  expressly  adopted. 

But,  before  adverting  to  the  provisions  in  question 
of  the  91st  section  of  the  collection  act,  it  will  con- 
duce to  perspicuity  in  relation  to  this  whole  subject, 
to  notice  some  of  the  provisions  of  the  two  next  pre- 
ceding sections. 

The  eighty-ninth  section,  among  other  things, 
directs,  that  all  penalties  accruing  by  any  breach  of 
the  said  act,  shall  be  sued  for  and  recovered  with 
costs  of  suit,  in  the  name  of  the  United  States  of 
American.  It  makes  it  the  duty  of  the  collector 
within  whose  district  *  any  seizure  is  made  or  forfeiture 
incurred,  to  cause  suits  for  the  same  to  be  commenced 
without  delay,  and  prosecuted  to  effect ;  authorizes 
him  to  receive  from  the  court,  or  from  the  proper 
officer  thereof,  the  sum  or  sums  so  recovered,  after 
deducting  all  proper  charges,  to  be  allowed  by  the 
said  court,  and  directs  him  on  receipt  thereof,  to  pay 
and  distribute  the  same  without  delay  according  to 
law. 

The  ninetieth  section  directs  all  vessels  and  goods 
condemned  in  virtue  of  the  said  act  (and  for  which 
bond  shall  not  have  been  given),  to  be  sold  by  the 
marshal  after  fifteen  days'  notice,  and  directs  the 

1  Ch.  22 :  1  Stat,  at  Large,  p.  607. 

*  By  diitrict  it  will  of  course  be  understood  is  meant  collection  diatriot. 
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marshal  within  ten  days  after  such  sale  to  pay  over  chapes. 
the   amount  of   such  sales   (deducting  all  proper 
charges  allowed  by  the  court),  to  the  clerk  or  other 
proper  officer  of  the  court,  to  be  by  him  paid  to  the 
collector  of  the  district* 

Then  comes  the  ninety-first  section  directing  the 
mode  of  distribution  as  follows : 

"That  all  fines,  penalties  and  forfeitures,  recovered  by  virtue 
of  this  act  (and  not  otherwise  appropriated),  shall,  after 
deducting  all  proper  costs  and  charges,  be  disposed  of  as  fol- 
lows: One  moiety  shall  be  for  the  use  of  the  United  States, 
and  be  paid  into  the  treasury  thereof,  by  the  collector  receiv- 
ing the  same ;  the  other  moiety  shall  be  divided  between  and 
paid  in  equal  proportions  to  the  collector  and  naval  officer 
of  the  district,  and  surveyor  of  the  port,  wherein  the  same 
shall  have  been  incurred,  to  such  of  the  said  officers  as  there 
may  be  in  the  said  districts ;  and  in  districts  where  one  only 
of  the  said  officers  shall  have  been  established,  the  said  moiety 
shall  be  given  to  such  officers :  Provided,  nevertheless,  that 
in  all  cases  where  such  penalties,  fines  and  forfeitures  shall  be 
recovered,  in  pursuance  of  information  given  to  such  collec- 
tor, by  any  person  other  than  the  naval  officer  or  surveyor  of 
the  district,  the  one-half  of  such  moiety  shall  be  given  to  such 
informer;  and  the  remainder  thereof  shall  be  disposed  of 
between  the  collector,  naval  officer  and  surveyor  or  survey- 
ors in  manner  aforesaid :  Provided,  also,  that  where  any 
fines,  forfeitures  and  penalties,  incurred  by  virtue  of  this  act, 
are  recovered  in  consequence  of  any  information  given  by 
any  officer  of  a  revenue  cutter,  they  shall,  after  deducting  all 
proper  costs  and  charges,  be  disposed  of  as  follows:  One 
fourth  part  shall  be  for  the  use  of  the  United  States,  and  paid 
into  the  treasury  thereof  in  manner  as  before  directed ;  one 
fourth  part  for  the  officers  of  the  customs  to  be  distributed 
as  hereinbefore  set  forth ; '  and  the  remainder  thereof  to  the 
officers  of  such  cutter,  to  be  divided  among  them  agreeably 
to  their  pay." l 

1  The  residue  of  thia  Motion  is  ai  follows :  "  And  provi<Ud  likcwti, 
that  whenever  a  seisnre,  condemnation  and  sale  of  goods,  wares  or  mer- 
chandise, shall  take  place  within  the  United  States,  and  the  value  thereof 
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PAW6.  n  follows,  therefore,  that  notice  is,  in  every  case, 
to  be  given  to  the  collector;  and  according  to  the 
strict  letter  of  the  law,  when  the  fine,  penalty  or  for- 
feiture has  been  incurred  in  a  collection  district  in 
which  there  is  a  surveyor  or  naval  officer,  or  both, 
notice  ought  to  be  given  to  him  or  them  also. 

It  is  understood,  however,  that  it  has  not  hereto- 
fore been  the  practice  of  the  judge  for  the  southern 
district  of  New  York,  in  cases  of  forfeiture  or  penal- 
ties incurred  in  the  collection  district  of  the  city  of 
New  York,  in  which  there  are  both  a  surveyor  and  a 
naval  officer,  to  require  the  service  of  notice  npon 
these  latter  officers,  but  only  on  the  collector.  Per- 
haps as  the  collector  is  made  by  law  the  immedi- 
ate agent  in  the  collection,  receipt  and  distribution, 
of  the  moneys  arising  from  penalties  and  forfeitures, 
and  is  himself  always  entitled  to  a  distributive  share, 
it  has  been  considered  a  sufficient  compliance  with 
the  spirit  of  the  act  to  cause  him  alone  to  be  notified, 
as  the  representative  as  well  of  the  interests  of  his 
associates  as  of  his  own.  According  to  the  terms  of 
the  printed  rule  of  that  courtl  one  copy  of  the  peti- 
tion and  notice  are  to  be  served  on  the  district  attor- 
ney, "and  another  copy  and  notice  on  the  persons 
claiming  the  fine,"  &c.  It  is  clear,  also,  that  when 
the  fine,  penalty  or  forfeiture,  is  recovered  in  pursu- 
ance of  information  given  by  an  informer  or  an 

shall  be  less  than  two  hundred  and  fifty  dollars,  that  part  of  the  forfeit- 
ure whioh  accrues  to  the  United  States,  or  so  much  thereof  as  may  be 
necessary,  shall  be  applied  to  the  payment  of  the  oosts  of  the  prosecu- 
tion :  And  be  it  further  provided,  that  if  any  officer  or  other  person, 
entitled  to  a  part  or  share  of  any  of  the  fines,  penalties  or  forfeitures, 
x  incurred  in  virtue  of  this  act,  shall  be  neoessary  as  a  witness  on  the  trial 

for  such  fine,  penalty  or  forfeiture,  such  officer  or  other  person  may  be 
a  witness  upon  the  said  trial ;  but  in  such  case  he  shall  not  receive,  nor 
be  entitled  to,  any  part  or  share  of  the  said  fine,  penalty  or  forfeiture ; 
and  the  part  or  share  to  whioh  he  otherwise  would  hare  been  entitled, 
shall  revert  to  the  United  States." 
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officer  of  a  revenue  cutter,  as  mentioned  in  the  sec-  chap.  3. 
tion  last  cited,  a  literal  interpretation  of  the  remis- 
sion act  would  require  such  informer  or  officer  to  be 
notified.  The  name  of  the  informer  or  officer  should 
in  such  cases  (when  known)  be  stated  in  the  petition. 
In  many  cases,  however,  in  which  information  had 
thus  been  given,  the  petitioner  might  be  wholly  igno- 
rant of  the  fact  It  is  proper,  therefore,  when  a 
seizure  has  been  made,  or  a  suit  for  a  penalty  com- 
menced, that  he  should  state  in  his  petition,  if  the 
fact  is  so,  that  he  has  no  knowledge  or  good  reason 
to  believe  that  such  seizure  was  made  or  suit  insti- 
tuted in  pursuance  of  information  given  to  the  col- 
lector by  any  person  entitled  as  informer  to  a  share 
of  such  penalty  or  forfeiture. 

The  due  service  of  the  notice  must  of  course  be 
proved  by  affidavit  made  before  the  judge  or  a  com- 
missioner. 

But  by  far  the  most  difficult  and  embarrassing  part 
of  the  proceeding  remains  to  be  considered.  The 
judge  is  required  "to  inquire,  in  a  summary  manner, 
into  the  circumstances  of  the  case,9'  and  to  "  cause 
facts  which  shall  appear  upon  such  inquiry  to  be 
stated  and  annexed  to  the  petition,  and  direct  their 
transmission  to  the  secretary  of  the  treasury."  It  is 
the  duty  of  the  judge,  therefore,  to  decide,  from  the 
evidence  adduced,  what  are  the  facts  of  the  case; 
and  from  the  facte  thus  ascertained,  the  secretary  is 
to  form  his  opinion,  whether  the  petitioner  is  guilty 
of  "willful  negligence  or  any  intention  of  fraud." 
But  with  respect  to  the  nature  of  the  evidence  to  be 
adduced,  and  the  mode  by  which  it  is  to  be  obtained, 
the  act  is  wholly  silent.  Generally,  a  judicial  inquiry 
implies  a  resort  to  what  in  law  is  considered  compe- 
tent and  credible  testimony  as  the  only  means  of  ascer- 
taining the  truth;  and  in  the  ease  of  The Margaretta 
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pabt  e.  (2  Gall.,  415),  (the  only  reported  case  to  be  met 

relative  to  the  duty  of  the  judge  under  this  act),  it 
was  held,  that  such  was  the  necessary  import  of  the 
provision  in  question ;  and  that  the  oath  of  the  peti- 
tioner  was,  therefore,  in  its  nature,  incompetent  evi- 
dence. But  it  certainly  was  not  intended  to  require 
of  the  judge  or  of  the  petitioner,  to  work  impossi- 
bilities; nor  could  it  have  been  intended  so  to  fetter 
the  benign  spirit  of  this  important  and  necessary 
remedy  as  to  render  it  illusory  and  ineffectual.  And 
to  say  nothing  of  the  omission  of  the  legislature  to 
provide  the  means  of  compelling  the  attendance  of 
witnesses,  it  is  to  be  remembered  that  in  many,  per- 
haps a  majority  of  cases,  the  facts  upon  which  the 
petitioner  relies  for  exculpation,  are  such  as,  from 
their  very  nature,  either  cannot  be,  or  cannot  fairly 
be  presumed  to  be  known  to  any  one  but  himself. 
In  such  instances  what  can  the  party  do  more  than 
to  give  a  full  explanation  of  the  circumstances,  and 
verify  his  statement  by  his  own  oath?  And  if  there 
is  nothing  suspicious  upon  the  face  of  his  statement* 
and  the  district  attorney  representing  the  United 
States,  and  the  officers  of  the  customs  having  a  per- 
sonal interest  in  the  proceedings  are  unable  to  dis- 
prove, or  in  any  manner  invalidate  it,  why  should  it 
not  be  adjudged  to  be  true,  and  as  such  transmitted 
to  the  secretary  of  the  treasury?  Unquestionably 
such  statements  ought  to  be  scanned  with  a  critical 
and  distrustful  eye.  If  there  is  good  reason  to  be- 
lieve that  others  are  acquainted  with  the  facts,  the 
petitioner  should  be  required,  if  possible,  to  obtain 
their  testimony;  and  if  the  explanation  is  in  any 
degree  unsatisfactory,  and  it  can  be  done  without 
unreasonable  delay  or  hardship,  and  especially  if  the 
district  attorney  or  collector  desire  it,  the  petitioner 
should  be  required  to  submit  himself  to  a  rigid  oral 
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examination  under  oath.  But  an  inflexible  adhe-  chap.  3. 
rence,  under  all  circumstances,  to  the  rule  laid  down 
in  the  case  of  The  Margaretta,  it  is,  with  great  defe- 
rence, apprehended,  would  impose  an  unreasonable 
and  unjust  restriction  upon  the  remedy  provided  by 
this  act. 

It  is  worthy  of  remark,  too,  that  if  the  oath  of  the 
petitioner  ought  to  be  excluded  as  evidence,  upon 
the  ground  that  his  interest  disqualifies  him  as  a 
witness,  the  oaths  of  the  officers  of  the  customs' 
ought  also  to  be  excluded  for  the  same  reason ;  and 
thus  the  means  of  arriving  at  the  truth  would  be 
greatly  abridged.  Nor  does  the  course  here  insisted 
upon,  in  fact  involve  such  a  departure  from  estab- 
lished judicial  principles  and  usage,  as  at  first  view 
it  may  appear  to  do.  It  only  treats  the  oath  of  the 
petitioner  as  prima  facie  evidence  of  the  truth.  But 
it  is  the  familiar  practice  of  courts  of  equity  to  grant 
injunctions  upon  bills  of  complaint  unsupported  by 
any  other  evidence  than  the  oath  of  the  complainant, 
and  to  continue  them  until  the  positive  denial  or 
disproof  of  the  bill  on  oath.  And  indeed  the  principle 
of  adjudging  that  to  be  true  which  is  alleged,  even 
without  oath,  upon  the  one  side,  and  not  denied  upon 
the  other,  runs  throughout  the  science  of  pleading, 
and  is  uniformly  acted  upon  both  in  equity  and  at 
law.  Every  decree  upon  a  bill  taken  pro  confesso, 
and  every  judgment  by  default,  is  founded  upon  a 
judicial  ascertainment,  without  proof,  of  the  fact 
alleged  by  the  party  in  whose  favor  such  decree  or 
judgment  is  pronounced ;  and  so,  when  the  right  of 
recovery  is  contested,  every  essential  fact  averred  by 
the  plaintiff,  and  not  expressly  denied  by  the  defend- 
ant, is  in  like  manner  adjudged  to  be  true. 

In  each  of  the  judicial  districts  in  New  York,  the 
practice  has  been,  and,  unless  it  has  recently  been 
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past*,   changed  in  the  southern  district,  still  is,  in  conformity 
•     with  these  views. 

The  statement  of  facts.']  By  the  rales  of  each  of  the 
district  courts  in  New  York,  it  is  made  the  duty  of 
the  clerk  to  transmit  the  facts  appearing  on  the 
inquiry,  together  with  the  petition,  to  the  secretary 
of  the  treasury;  his  fees  are  to  be  paid  by  the  peti- 
tioner before  transmission ;  and  when  several  petition- 
ers  or  distinct  claimants,  not  being  partners,  or  several 
cases  or  importations  are  embraced  in  one  petition, 
the  clerk,  by  the  rules  of  these  courts  is  entitled  to 
the  same  fees  as  if  a  distinct  petition  had  been  pre- 
sented in  each  case.1 

The  formalities  observed  relative  to  the  drawing 
up  and  transmission  of  the  statement  of  facts,  proba- 
bly vary  considerably  in  the  several  districts.  In 
the  northern  district  of  New  York  an  order  is  made 
and  entered,  reciting  the  fact  of  the  presentation  of 
the  petition ;  that  it  satisfactorily  appears  that  rea- 
sonable notice  has  been  given  to  the  district  attorney, 
and  to  the  collector  by  whom  the  seizure  was  made, 
(or  within  whose  district  the  fine,  penalty  or  forfeiture 
was  incurred,  &c,  as  the  case  may  be,)  that  the  dis- 
trict attorney,  or  collector,  (or  both  of  them,  as  the 
case  may  be,)  appeared  (or  did  not  appear,  as  the  fact 
may  be,)  that  the  judge  thereupon  proceeded  sum- 
marily  to  inquire  into  the  circumstances  of  the  case; 
and  directing  that  the.clerk  annex  to  the  petition*  a 

'Appendix,  Rules  88-91,  D.  C,  N.  D. 

•The  act  in  termt  requires  the  statement  of  foots  to  be  annexed  to  the 
petition,  and  transmitted,  &e.  Perhaps  its  tpirH  would  warrant  the 
transmission  of  a  copy  of  the  petition  instead  of  the  original,  and  if  so, 
it  would  be  in  more  strict  conformity  with  legal  usage  to  retain  the  ori- 
ginal in  the  clerk's  office.  The  literal  construction  of  the  act,  however, 
seems  to  be  the  safer  one.  But  it  is  proper  that  the  clerk  should  retain 
and  deposit  In  his  office  a  oopj  of  the  petition,  and  of  the  statement  of 
facta. 
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statement  of  the  facts  appearing  upon  such  inquiry,  CHAP- 3- 
and  transmit  the  same  to  the  secretary  of  the  treasury. 

The  clerk,  under  the  direction  of  the  judge,  then 
draws  up  a  statement  of  the  facts,  annexes  it,  together 
with  a  transcript  of  the  rule,  tested,  (after  the  manner 
of  process)  in  the  name  of  the  judge,  and  having  the 
seal  of  the  court  affixed  to  it,  to  the  petition,  and 
transmits  the  whole  to  the  secretary  of  the  treasury. 

Warrant  of  remission.']  When  the  decision  of  the 
secretary  is  in  favor  of  the  petitioner,  a  warrant  of 
remission  under  the  seal  of  the  department  is  sent 
to  the  clerk  of  the  court  whence  the  statement  of 
fact  was  received.  An  exemplification  of  this  war- 
rant, under  the  seal  of  the  court,  is  then  furnished 
by  the  clerk  to  the  petitioner;  and,  provided  the  case 
is  one  to  which  the  authority  of  the  secretary  extends,  hit 
not  otherwise,  it  constitutes  a  valid  defense  against  a 
legal  prosecution  for  the  fine,  penalty,  forfeiture  or 
disability  remitted; 

When  the  decision  is  adverse  to  the  petitioner, 
such  decision  is  also,  in  like  manner,  transmitted  to 
the  clerk. 

The  amendatory  act,  alluded  to  at  the  beginning 
of  this  chapter,  is  that  of  July -14, 1832.1  It  is  brief, 
and  is  as  follows  : 

"That  in  all  cases  of  fine,,  penalty  or  forfeiture, 
mentioned  and  embraced  in  the  act  entitled  'An 
act  to  provide  for  mitigating  or  remitting  the  for- 
feitures, penalties  and  disabilities,  accruing  in  certain 
cases  therein  mentioned,9  or  in  any  act  in  addition 
to,  or  amendatory  of  the  said  act,  and  not  exceeding 
fifty  dollars  in  amount  or  value,  the  secretary  of  the 
treasury  be,  and  he  hereby  is  authorized,  if ,  in  his 
opinion,  the  said  fine,  penalty  or  forfeiture  was  in- 
curred without  willful  negligence  or  intention,  or 

sCh.  238:  4  Stat  at  Large,  p.  597. 

90 
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PABT6»  fraud,  to  prescribe  such  rules  and  mode  of  proceed- 
ing, to  ascertain  the  facts,  as,  in  his  opinion,  may  be 
convenient  a^d  proper,  without  regard  to  the  provi- 
sions of  the  act  above  referred  to;  and  upon  said 
facts  so  to  be  ascertained  as  aforesaid,  the  said  sec- 
retary may  exercise  all  the  power  conferred  upon 
him,  in  and  by  the  said  act,  as  fully  as  he  might 
have  done  had  said  facts  been  ascertained  under  and 
according  to  the  provisions  of  the  said  act" 

The  sole  design  of  this  act,  it  will  be  observed, 
is  to  dispense  in  the  cases  therein  specified,  with 
the  judicial  inquiry  prescribed  by  the  original  act. 
Whether  the  secretary  of  the  treasury  has  seen  fit  to 
prescribe  and  promulgate  prospectively  any  "rules 
and  modes  of  proceeding  to  ascertain  the  facts;"  or 
whether  in  each  case,  on  being  applied  to  for  infor- 
mation, he  indicates  what  will  be  required  of  the 
petitioner  in  the  particular  case;  or,  lastly,  whether 
the  petitioner  is  left  to  follow  the  dictates  of  his  own 
judgment  in  the  first  instance,  relying  on  his  own 
oath  alone,  or  supported  by  the  oaths  of  others,  for 
the  verification  of  his  petition,  until  the  secretary 
shall  either  adjudge  the  evidence  sufficient,  or  pro- 
nounce it  unsatisfactory,  and,  in  his  discretion,  either 
deny  the  petition  absolutely,  or  indicate  the  defi- 
ciency, and  afford  to  the  petitioner  an  opportunity 
to  supply  it,  I  am  not  apprised. 

CHAPTER  IV. 

OP  NATURALIZATION* 

Among  the  powers  confided  by  the  constitution  to 

congress,  is  that  of  establishing  a  uniform  rule  of 

No  state     naturalization  throughout  the  United  States.    This 

can  pass 

naturalize-  power  is  now  well  understood  to  be  in  its  nature 

toon  laws.     x 

exclusive;  and  considered  in  all  its  bearings,  is  cer. 
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fcainly  one  of  great  importance.  In  pursuance  of  it  CHAP-4- 
an  act  was  passed  at  the  second  session  of  the  first 
congress.  Since  that  period  the  subject  has  repeat- 
edly occupied  the  attention  of  the  national  legis- 
lature, until  at  length  a  long  series  of  conflicting 
legislation  has  involved  it  in  considerable  apparent 
perplexity.  This  is  the  more  to  be  regretted  on 
account  of  the  great  disadvantages,  as  it  respects 
the  means  of  obtaining  correct  information,  under 
which  the  class  of  persons  labor  whose  rights  it  is 
the  object  of  these  laws  to  regulate;  and  on  account 
of  the  frequency  with  which  the  courts  of  record  of 
every  grade  throughout  the  Union  are  called  upon 
to  act  upon  the  subject.  So  far,  however,  as  it  con- 
cerns merely  the  condition  of  admission  to  the  rights 
of  citizenship,  and  the  proceedings  requisite  for  that 
purpose  (a  clear  explanation  of  which  is  all  that  will 
here  be  attempted),  the  law  as  it  previously  stood, 
has  been  much  simplified  by  the  last  act  upon  the 
subject,  of  May  24, 1828.1 

The  following  exposition  of  the  existing  law  rela- 
tive to  this  subject  is  believed  to  be  accurate,  and  it 
is  hoped  may  prove  intelligible  and  useful. 

Provision  is  made  for  the  naturalization  only  of 
"  free  white  persons." % 

Application  for  this  purpose  may  be  made  to  any  To  what 
circuit  or  district  or  territorial  court  of  the  United  plication 

mayo* 

States,  or  to  any  court  of  record  having  a  common  made. 
law  jurisdiction,  and  a  seal  and  clerk  or  prothono- 
tary,  of  any  individual  state.    Act  of  April  14, 1802.8 
The  applicant  must  have  resided  within  the  limits 
and  under  the  jurisdiction  of  the  United  States,  for 

1  Ch.  116 :  4  Stat,  at  Urge,  p.  310. 

*  As  to  the  description  of  persons  who  are  to  be  considered  as  falling 
within  this  designation,  see  2  Kent's  Commentaries,  8th  ed.,  p.  86. 
•Oh.  28,  sec.  1,  3:  2  Stat,  at  Urge,  p.  155. 
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parts.   at  least  five  years,  immediately  preceding  the  time 
JJSJjjJJ    of  his  application;  and  must  also  have  resided  one 

in  <5red8eB  9earf  a*  ^east»  ^  *^e  8*a*e  or  territory  in  which  the 
court  to  which  his  application  is  addressed,  is  sitting.1 

How  In  proof  of  such  previous  residence,  the  courts  are 

expressly  prohibited  from  receiving  the  oath  of  the 
applicant,  but  are  directed  to  require  "the  oath  or 
affirmation  of  citizens  of  the  United  States ;"  that  is, 
it  is  presumed,  of  at  least  two  citizens;  and  the 
names  of  these  citizens  as  witnesses  of  the  fact  of 
such  residence,  and  also  the  place  or  places,  of  the 
applicant's  residence  for  the  last  five  years,  are  to  be 
stated  in  the  record  to  be  made  of  the  proceeding  by 
the  clerk  of  the  court.2 

It  is  proper  now  to  notice  and  explain  a  distinc- 
tion made  by  the  existing  laws  between  the  case 

1  Id.  The  act  does  not,  in  terms,  require  such  residence  to  have  been 
daring  the  last  preceding  year.  Bat  from  the  obvious  policy  of  this 
provision,  there  Is  maoh  reason  to  conclude  that  such  was  the  intention 
of  congress,  and  such  it  is  apprehended  is  its  true  construction. 

*  I  have  stated  the  latter  requirements,  of  obtaining  the  testimony  of 
citizens  to  the  fact  of  residence,  and  of  inserting  the  names,  &c,  in  the 
record,  at  applicable  to  all  cases,  upon  the  authority  of  the  second  sec- 
tion of  the  act  of  May  24th,  1828  (chap.  106),  as  upon  the  whole  the 
safer  construction  of  it ;  though  it  is  certainly  questionable  whether  it 
embraces  by  far  the  most  numerous  class  of  applicants,  viz.,  those  who 
have  come  to  reside  in  the  United  States  since  the  18th  day  of  June, 
1812 ;  and  of  whom,  as  we  shall  presently  see,  a  condition  is  required, 
which  is  not  exacted  of  those  who  came  at  an  earlier  date.  In  effect, 
however,  the  question  is  not  very  important ;  because  by  the  act  of  1802, 
which  governs  the  rights  in  this  respect,  of  those  who  arrive  subse- 
quently to  1812,  the  oath  of  the  applicant  cannot  be  received  to  prove 
his  residence,  but  the  court  is  bound  to  require  satisfactory  proof  }  by 
other  evidence.  This,  it  is  true,  would  leave  the  oourt  at  liberty  to 
receive  the  testimony  of  aliens,  and,  if  it  thought  proper,  to  rely  upon 
the  evidence  of  only  one  witness.  But  in  regard  to  a  fact  in  its  nature 
of  so  much  notoriety  as  the  residence  of  an  individual,  there  would  in 
general  be  no  hardship  in  requiring  the  evidence  of  two  citisens  to 
prove  it ;  and  indeed,  to  do  so,  would  be  but  a  reasonable  exercise  of 
discretion,  under  the  act  of  1802;  requiring!  in  general  terms,  only 
satisfactory  proof. 
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of  those  who  arrived  in  the  United  States  before,  chap.  4. 
and  those  arriving  after  the  18th  of  June,  1812. 

The  first  condition  of  admission  imposed  by  the  Deciar*- 
act  of  April  14, 1802,  above  cited,  is  as  follows,  viz. :  tentk*  to 
that  the  applicant  shall  have  declared  on  oath  or  two  y«u* 
affirmation,  before  one  of  the  courts  above  men- 


tioned, three  years  at  least  before  his  application 
for  admission,  that  it  was  bona  fide  his  intention  to 
become  a  citizen  of  the  United  States,  and  to  re- 
nounce forever  all  allegiance  and  fidelity  to  any 
foreign  prince,  potentate,  state  or  sovereignty  what- 
ever, and  particularly  by  name,  the  prince,  potentate, 
state  or  sovereignty  whereof  he  may  at  the  time  be  a 
citizen  or  subject.  But  by  the  act  of  May  26, 1824,  JJjg^ 
this  declaration  may  be  made  before  the  clerk  of  one  *»*,"><"* 

v  or  derm. 

of  those  courts,  as  well  as  before  the  court  itself;  and 
may  be  made  only  two  years,  instead  of  three,  before 
the  time  of  admission.1 

As  thus  modified,  the  condition  is  still  obligatory 
upon  those  aliens  who  did  not  arrive  in  this  country 
before  the  18th  of  June,  1812.* 

A  compliance  with  it  must  therefore  be  proved  at  How , 

*  r  proved. 

the  time  of  the  application.  The  mode  of  proof  is  not 
prescribed  by  any  law  now  in  force.  Where  the  decla- 
ration was  made  before  the  court,  or  the  clerk  of  the 

1  Ch.  186,  §§  8,  4 :  4  Stat,  at  Large,  p.  69. 

'The  act  of  1802,  §  2,  also  requires  that  aliens  who  should  arrive  in 
the  United  States  subsequent  to  the  date  of  its  passage,  should,  if  of  the 
age  of  twenty-one  years,  report  to  the  olerk  of  one  of  the  above  men- 
tioned courts,  his  or  her  name,  birthplace,  age,  nation,  allegianoe,  the 
country  whence  he  or  she  emigrated,  and  the  place  of  his  or  her  intended 
settlement ;  all  which  was  to  be  recorded  by  suoh  olerk ;  who  was  to 
furnish  a  certificate  of  such  report,  which  the  alien  was  required  to  pro- 
duce to  the  court  at  the  time  of  his  application.  Those  who  were  under 
the  age  of  twenty-one  or  were  held  in  service,  were  in  like  manner  to 
be  reported  by  their  parents,  &o.  This  provision,  after  undergoing  a 
modification  by  the  act  of  March  22, 1816,  was,  together  with  the  enact- 
ment by  which  it  was  modified,  wholly  repealed  by  the  act  of  May  24, 
1828. 
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PART6-  court,  to  which  the  application  for  admission  is  made, 
doubtless  the  exhibition  of  the  original  record  of  it 
would  be  sufficient.  If  it  was  made  before  a  court, 
or  a  clerk  of  a  court,  other  than  that  to  which  the 
application  is  made,  an  exemplification  of  the  record 
of  it,  under  the  hand  and  seal  of  the  clerk  of  such 
court,  would  be  competent,  and  probably  the  only 
competent  evidence. 

*g£  who     But  by  the  act  of  May  24, 1828,  those  aliens  who 


J"™^    arrived  in  the  United  States  before  the  18th  of  June, 

Se^M*0"8 1812»  axe  exonerated  from  the  performance  of  this 

*£***;      condition:    Provided,  that  the  applicant,  when  he 

ihovided,   presents  himself  for  admission,  shall,  (in  addition  to 

what  is  above  stated  as  required  in  all  cases,)  prove, 

to  the  satisfaction  of  the  court,  that  he  was  residing 

within  the  limits  and  under  the  jurisdiction  of  the 

United  States,  before  the  said  18th  day  of  June,  1812, 

and  has  continued  so  to  reside.1    We  have  already 

seen  that  the  last  five  years  of  such  residence  must  be 

>     proved  by  the  oaths  or  affirmations  of  at  least  two 

Sfymd  c^z&ns  of  the  United  States.    But  this  requirement 

rMfcfenoe,   doeg  not  extend  to  the  antecedent  portion  of  such 

p«>ved.      residence.    That  is  only  required,  in  general  terms, 

to  be  proved  "  to  the  satisfaction  of  the  court"    This 

continued  residence,  (as  it  is  understood,  for  the  whole 

period  commencing  prior  to  the  18th  of  June,  1812,) 

jo  be  Bet    is  required  to  be  stated  and  set  forth  in  the  record, 

forth  in  ^ 

22j5f  together  (as  above  explained),  with  the  place  or  places 
of  the  applicant's  residence  for  Hie  last  preceding 
five  years.  By  the  act  of  March  13,  1813,  it  was 
declared  that  no  person  who  should  have  arrived  in 
the  United  States,  from  and  after  the  termination  of 
the  war  in  which  the  United  States  were  then  engaged 
with  England,  should  "  be  admitted  a  citizen  of  the 
United  States,  who  shall  not  for  the  continued  term 

1  Ch.  114 :  4  Stat  at  Large,  p.  310. 
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of  five  years,  next  preceding  his  admission  as  afore-  CHAP- 4- 
said,  have  resided  within  the  United  States,  without 
"being  at  any  time  during  the  said  five  years  out  of  the 
territory  of  the  United  States."  This  enactment  being 
still  in  force  at  the  date  of  former  editions  of  this 
work,  was  therein  commented  on.  It  is  proper  there- 
fore to  apprise  the  reader,  that  it  has  since  been 
repealed  by  the  act  of  June  26, 1848,  ch.  72 :  9  Stat, 
at  Large,  p.  240. 

Before  resuming  the  consideration  of  what  is  com- 
mon with  regard  to  all  applicants,  it  is  proper  also  to 
notice  another  distinction  made  by  the  laws  upon  this 
subject. 

This  distinction  is  one  in  favor  of  minors,  and  is  No  previ- 
made  by  the  first  section  of  the  act  of  May  26, 1824,  ration  »- 

_         quired  of 

already  cited.  It  enacts  "  that  any  alien,  being  a  free  minor*. 
white  person,  and  a  minor,  under  the  age  of  twenty- 
one  years,  who  shall  have  resided  in  the  United  States 
three  years  next  preceding  his  arrival  at  the  age  of 
twenty-one  years,  and  who  shall  have  continued  to  re- 
"side  therein  to  the  time  he  may  make  application  to  be 
admitted  a  citizen  thereof,  may,  after  he  arrives  at 
the  age  of  twenty-one  years,  and  after  he  shall  have 
resided  five  years  within  the  United  States,  including 
the  three  years  of  his  minority,  be  admitted  a  citi- 
zen of  the  United  States,  without  having  made  the 
declaration  required  in  the  first  condition  of  the  first 
section  of  the  act  to  which  this  is  in  addition,  three 
years,  *  previous  to  his  admission :  Provided  such  alien 
shall  make  the  declaration  required  therein,  at  the 
time  of  his  or  her  admission;  and  shall  further  declare 
on  oath,  and  prove  to  the  satisfaction  of  the  court, 
that,  for  three  years  next  preceding,  it  has  been  the 
bona  fide  intention  of  such  alien  to  become  a  citizen 

1  Altered  by  a  subsequent  seotion  of  thi*  same  act,  as  we  have  seen,  to 
two  yean. 
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part6.  0f  the  United  States;  and  shall,  in  all  othfer  respects, 
comply  with  the  laws  in  regard  to  naturalization.99 

According  to  this  act,  therefore,  all  aliens,  who,  at 
the  time  of  their  arrival  in  this  country,  are  not  more 
than  eighteen  years  old,  although  they  may  have 
come  since  the  18th  day  of  June,  1812,  are,  after  the 
expiration  of  five  years,  provided  they  are  then  of  the 
age  of  twenty-one  years,  and  if  not,  then  as  soon  as 
they  shall  have  attained  the  age,  entitled  to  admis- 
sion, upon  the  terms  prescribed  in  the  proviso  of  the 
act,  without  having,  two  years  previously,  made  a 
declaration  of  intention,  as  required  of  adults  who 
arrive  after  that  date.  What  ought  to  be  deemed 
satisfactory  proof  of  a  lonafid*  intention,  during  the 
last  preceding  three  years,  to  become  a  citizen,  is  a 
question  to  be  decided  by  the  respective  courts.  It 
would  seem,  however,  from  the  nature  of  the  fact 
to  be  proved,  that  the  oath  of  the  applicant  ought, 
under  ordinary  circumstances,  to  be  held  sufficient. 

It  remains  now  to  state  what  is  further  required  of 
all  aliens  upon  their  application  for  admission  to  the 
rights  of  citizenship. 
Proof  of        The  applicant  must  prove,  to  the  satisfaction  of  the 
wtor,  &c.,  court,  that  during  the  period  of  five  years  next  pre- 
2?oa«ea.m  ceding  his  application,  "  he  has  behaved  as  a  man  of 
good  moral  character,  attached  to  the  principles  of 
the  constitution  of  the  United  States,  and  well  dis- 
posed to  the  happiness  and  good  order  of  the  same." 
Act  of  April  14, 1802. * 

He  must  declare  on  oath  or  affirmation,  before  the 
court,  "  that  he  will  support  the  constitution  of  the 
United  States,  and  that  he  doth  entirely  renounce 
and  abjure  all  allegiance  and  fidelity  to  every  foreign 
prince,  potentate,  state  or  sovereignty  whatever,  and 

1  Ch.  28 :  2  Stat  at  Large,  p.  153. 
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particularly  by  name,  the  prince,  potentate,  state  or  chap.  4. 
sovereignty,  whereof  he  was  before  a  subject." l  This 
oath  must  be  recorded  by  the  clerk  of  the  court- 
In  case  the  applicant  "shall  have  borne  any  heredi- 
tary title,  or  been  of  any  of  the  orders  of  nobility 
in  the  kingdom  or  state  from  which  he  came,"  he  is 
further  required  to  "make  an  express  renunciation 
of  his  title  or  order  of  nobility" '  This  renunciation 
is  also  to  be  recorded. 

The  foregoing  summary  contains  all  that  is  re- 
quired by  the  laws  of  the  United  States  to  enable 
an  alien  to  become  naturalized.    The  proofe,  oaths  £*<>£, 

foe.)  now 

and  declarations  should  be  made,  upon  oral  examina-  taken. 
tion,  according  to  the  ordinary  form  of  proceeding  in 
courts  of  law.     But  the  usual  mode  is  to  bring  them 
before  the  court  in  the  form  of  affidavits  prepared 
beforehand.3 

1  Ch.  28:  2  Stat  at  Large,  p.  153. 

»Ib. 

■  In  the  earlier  editions  of  this  work  this  form  of  proof  was  incautiously 
mentioned,  not  only  as  the  "  usual "  but  also  as  "  the  more  convenient 
mode."  But  subsequent  observation  and  reflection  have  more  than 
sufficed  to  convince  me  that  it  is  highly  objectionable  and  ought  not  to 
be  tolerated.  The  admission  of  an  alien  to  the  rights  and  privileges  of 
American  oitisenship,  is  among  the  gravest  and  most  responsible  func- 
tions of  our  courts.  That  it  was  so  regarded  by  the  early  congresses,  in 
legislating  upon  the  subject,  is  evident  from  the  studious  care  taken 
to  guard  against  the  admission  of  unworthy  persons.  Had  it  been  fore- 
seen or  apprehended  that  the  act  of  1802,  as  framed,  would  lead  to  a 
practice  so  little  in  accordance  with  its  polioy,  and  by  whioh  one  of  its 
most  important  provisions  is  rendered  virtually  nugatory,  it  cannot  be 
doubted  that  original  safe-guards  would  have  been  interposed  for  the 
purpose  of  preventing  a  result  so  much  to  be  deplored.  The  act  requires 
proof  in  addition  to  that  of  residence,  satisfactory  to  the  oourt,  that 
during  the  period  of  Ave  years  last  past,  the  applicant  has  demeaned 
himself  as  a  man  of  good  moral  oharaoter,  attached  to  the  principles  of 
the  constitution  of  the  United  States,  and  well  disposed  to  the  happiness 
and  good  order  of  society.  The  practice  of  the  state  courts,  in  this  state 
at  least,  is,  to  produoe  an  affidavit  subscribed  and  sworn  to  by  two  per- 
sons, averring  the  residence,  and  describing  the  oharaoter  and  conduct, 
of  the  applicant,  in  the  words  of  the  act    The  affidavit  being,  as  it 

91 
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parts.       rrjie  judgment  of  the  court  admitting  the  applicant 
The  judg-   a  citizen  of  the  United  States,  is  to  be  entered  as  such 

ment  con- 
clusive.     on  record,  and,  if  it  is  in  legal  fonn,  is,  like  every 

other  judgment,  conclusive.  It  is  complete  evidence 
of  its  own  validity,  and  no  subsequent  inquiry  can 
be  made  into  the  sufficiency  of  the  evidence  upon 
which  it  was  pronounced.  Spratt  v.  Spratty  4  Peters, 
393. 

None  of  the  acts  upon  this  subject  now  in  force 
provide  any  compensation  to  the  clerks  of  courts  for 
the  services  above  specified:  and  from  the  language 
of  some  of  the  provisions,  since  repealed,  allowing  a 
small  compensation,  to  be  paid  by  the  applicant,  it 
seems  to  be  inferable  that  these  officers  were  not 
considered  as  having  any  right  to  exact  fees  without 
a  special  authority  by  law.    But  for  such  official 

usually  is  (exoept  the  necessary  blanks),  in  print,  is  presumed  to  be 
in  due  form,  and,  if  I  am  correotly  informed,  is  not  even  read  to  the 
court  It  is  simply  filed,  and  the  applicant  is  at  once,  and  as  a  matter  of 
coarse,  permitted  to  take  the  final  oath,  and  thereupon  receives  his  cer- 
tificate. Of  the  character  of  the  witnesses ;  of  their  competency  to  verify 
the  facts  to  which  they  have  sworn ;  the  court  is,  in  general,  wholly 
uninformed.  They  may,  themselves,  be  persons  of  bad  moral  character 
and  conduct,  having  little  or  no  respect  for  the  sanctity  of  an  oath; 
they  may  know  nothing  of  the  principles  of  the  constitution ;  and  they 
may  be  utterly  regardless  of  the  happiness  and  good  order  of  the  com- 
munity. They  may,  therefore,  be  grossly  incompetent  to  judge  oor- 
reoUy of  the  facts  to  which  they  attest,  or  too  unscrupulous  to  be  worthy 
of  reliance.  With  such  evidence  no  court  has  a  right  to  be  $ati$fied,  and 
to  receive  and  act  upon  it,  is  not  to  execute,  but  to  evade,  the  statute. 
Beyond  a  question  the  witnesses  should  be  sworn  to  speak  the  truth,  and 
subjected  to  a  thorough  and  searching  examination ;  and  unless  their 
evidence  be  suoh  as,  upon  a  careful  scrutiny,  to  warrant  the  verdict 
of  a  jury  affirming  the  truth  of  all  the  facts  to  be  established,  the  applica- 
tion should  unhesitatingly  be  denied.  This,  without  doubt,  is  what  the 
legislature  intended,  and  the  practioe  which  has  been  substituted  for  it, 
is  a  miserable  sham.  Let  us  see  if  it  is  not  so.  During  the  last  year  the 
city  of  New  York  and  human  nature  have  been  disgraced  by  a  ferocious 
mob  rioting,  through  many  terrible  hours,  in  bloodshed  and  havoc.  It 
consisted  mainly  of  foreigners.  Among  them  were  doubtless  many  who 
had  already  been  naturalized,  upon  evidence  tatisfactory  to  tkt  court,  of 
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services  as  he  is  not  expressly  required  to  perform,  chap,  a. 
such  as  furnishing  to  the  alien  an  authenticated 
certificate  of  a  previous  declaration  of  intention,  to 
be  used  in  another  court,  or  a  like  certificate  of  his 
naturalization,  a  clerk  might,  doubtless,  with  pro- 
priety, exact  such  fees  as  would  be  allowed  for  similar 
services  by  the  laws  of  the  state;  or,  in  the  absence 
of  any  local  law  applicable  to  the  case,  such  compen- 
sation as  the  court  should  consider  reasonable. 

It  may  be  useful,  in  conclusion,  to  state,  that,  by 
the  act  of  March  26, 1804, 1  it  is  provided,  that  when 
any  alien,  who  shall  have  complied  with  the  first 
condition  specified  in  the  first  section  of  the  act  of 
1802,  and  pursued  the  directions  contained  in  the 
second  section  of  the  same  act,  shall  die,  before  he 
is  actually  naturalized,  his  widow  and  children  shall  widows 

and  chil- 

be  considered  as  citizens  of  the  United  States,  and  <*»n  when 

tobedeem- 

entatled  to  all  rights  and  privileges  as  such,  upon  ed  «**■«■• 
taking  the  oath  prescribed  by  law. 

their  morality,  loyalt y  and  love  of  good  order.  And  m  to  the  rest,  whose 
probationary  term  of  five  years  was  probably  not  yet  expired,  it  may 
reasonably  be  presumed  that  they  will,  in  due  time,  also  become  appli- 
cants for  naturalization.  And  are  they  likely  to  lack  witnesses  of  their 
qualifications  to  be  received  into  the  American  family  f  By  no  means  I 
They  may  find  them  in  abundance  among  their  companions  in  guilt  t  No 
one  will  deny  the  importance  of  the  subject,  and  no  true  patriot  who 
refleots  upon  it,  can  fail  to  desire  a  radical  reform.  But  the  evil  has 
become  too  inveterate  for  extirpation  except  by  means  of  additional  legis- 
lation. It  is  not,  and  oongress  has  no  power  to  render  it,  obligatory  on 
the  state  courts  to  administer  the  naturalization  laws.  Their  agency  is  at  - 
most  but  optional ;  and  whether  it  ought  any  longer  to  be  invoked,  is  a 
question  well  worthy  of  consideration.  No  unnecessary  obstacles  should 
be  interposed  to  the  free  admission  of  the  hosts  of  worthy  foreigners  who 
seek  a  home  upon  our  soil;  but  the  ruffians  and  vagabonds  who  find 
their  way  to  our  shores  ought  to  be  sternly  rejected.  A  judicious  modi- 
fication of  the  laws  for  this  purpose,  oould  not  fail  to  be  productive  of 
Incalculable  benefit  not  only  to  the  community,  but  to  the  immigrants 
themselves,  by  the  inoentive  it  would  give  them  to  good  conduct,  and 
the  salutary  restraint  it  would  impose,  during  the  whole  period  of  their 
probation. 
sCh.  47,  §2:2  Stat,  at  Large,  p.  292. 
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PABT6-  The  second  section  here  mentioned,  was,  as  we 
have  said,  repealed  by  the  act  of  1828;  and  consider- 
ing the  comparatively  onerous  nature  of  its  pro- 
visions, and  the  small  probability  there  is  that  they 
will  be  complied  with  in  order  to  secure  this  con- 
tingent advantage  to  widows  and  children,  it  is  very 
obvious  that  the  above  enactment  in  their  favor  has 
become  exceedingly  defective. 

SEES  By  the  fourfll  section  of  the  act  of  1802,  above 
£[£^™"  cited,  it  is  enacted  "That  the  children  of  persons 
Jg/JjJJJ^  duly  naturalized  under  any  of  the  laws  of  the  United 

States, being  under  the  age  of  twenty-one  years, 

at  the  time  of  their  parent's  being  so  naturalized, 
shall,  if  dwelling  in  the  United  States,  be  con- 
sidered as  citizens  of  the  United  States." 

This  enactment  has  been  supposed  by  Chancellor 
Kent1  to  give  rise  to  two  questions  of  considerable 
interest  and  importance ;  viz. : 

1.  Whether  it  is  prospective  in  its  scope,  so  as  to 
embrace  as  well  the  minor  children  of  persons  who 
should  be  naturalized  after  the  passage  of  the  act, 
as  of  persons  who  had  then  already  been  natural- 
ized; and 

2.  Whether  it  was  intended  to  apply  only  to  cases 
in  which  both  parents  had  been  naturalized,  or 
whether  the  naturalization  of  the  father  alone  would 
be  sufficient. 

It  is  not  my  design  to  enter  into  a  full  examina- 
tion of  these  questions.  But  for  the  phrase  "under 
any  of  the  laws,"  &c,  I  should  have  entertained  little 
doubt  that  the  provision  in  question  was  intended  to 
be  prospective.  Such  a  construction  would  be  in 
accordance  with  the  liberal  spirit  of  the  act,  com- 
pared with  the  preceding  act  of  1798,  which  required 
fourteen  years  previous  residence;  and  no  good  rea- 
gent's Commentaries,  8th  ed.,  p.  13. 
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son  is  perceived  for  making  a  distinction  in  this  chap.  4. 
respect  between  the  children  of  those  who  had  al- 
ready been,  and  of  those  who  should  afterwards  be 
naturalized.  The  act  of  1804,  moreover,  as  we  have 
seen,  confers  the  right  of  citizenship  upon  the  widows 
and  children  of  persons,  who,  having  taken  the  pre- 
liminary steps  to  entitle  them  to  naturalization,  should 
die  before  they  were  naturalized ;  and  there  would 
seem  to  be  an  inconsistency  in  giving  to  an  inchoate 
act,  on  the  part  of  the  father,  an  efficacy  which  was 
not  understood  to  result  from  its  actual  consumma- 
tion by  him.  But,  on  the  other  hand,  the  phrase 
"under  any  of  the  laws,"  &c,  would  certainly  seem 
to  refer  to  the  various  acts  which,  from  time  to  time, 
had  previously  been  passed  upon  the  subject,  and 
which  were  repealed  by  this  act  of  1802;  thus  limit- 
ing the  operation  of  the  enactment  in  question  to 
the  children  of  persons  naturalized  under  those  acts. 
If  such  be  the  true  construction  of  this  provision, 
the  lapse  of  almost  forty  years  has  greatly  di- 
minished the  importance  of  the  other  question,  viz. : 
whether  the  act  contemplates  the  naturalization  of 
both  parents  as  necessary  to  confer  the  rights  of  citi- 
zenship on  minor  children.  There  seems,  however, 
to  be  strong  grounds  for  the  conclusion  that  it  was 
the  intention  of  the  legislature  to  declare  the  natu- 
ralization of  the  father  alone  sufficient;  and  such  I 
understand  to  have  been  the  impression  of  the  learned 
commentator  above  named. 


724  Op  Natubjllizatioh. 

pabt6.  The  second  section  here  mentioned,  was,  as  we 
have  said,  repealed  by  the  act  of  1828;  and  consider- 
ing the  comparatively  onerous  nature  of  its  pro- 
visions, and  the  small  probability  there  is  that  they 
will  be  complied  with  in  order  to  secure  this  con- 
tingent advantage  to  widows  and  children,  it  is  very 
obvious  that  the  above  enactment  in  their  favor  has 
become  exceedingly  defective. 

*£*$£  By  the  fonrttl  s©cti<m  of  the  act  of  1802,  above 
J323to"  cited,  it  is  enacted  "That  the  children  of  persons 
Jjg/^6*  duly  naturalized  under  any  of  the  laws  of  the  United 

States, being  under  the  age  of  twenty-one  years, 

at  the  time  of  their  parent's  being  so  naturalized, 
shall,  if  dwelling  in  the  United  States,  be  con- 
sidered as  citizens  of  the  United  States." 

This  enactment  has  been  supposed  by  Chancellor 
Kent1  to  give  rise  to  two  questions  of  considerable 
interest  and  importance ;  viz. : 

1.  Whether  it  is  prospective  in  its  scope,  so  as  to 
embrace  as  well  the  minor  children  of  persons  who 
should  be  naturalized  after  the  passage  of  the  act, 
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whether  the  naturalization  of  the  father  alone  would 
be  sufficient. 

It  is  not  my  design  to  enter  into  a  full  examina- 
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any  of  the  laws,"  &c,  I  should  have  entertained  little 
doubt  that  the  provision  in  question  was  intended  to 
be  prospective.  Such  a  construction  would  be  in 
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1  Kent's  Commentaries,  8th  ed.y  p.  13. 
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son  is  perceived  for  making  a  distinction  in  this  chap.  4. 
respect  between  the  children  of  those  who  had  al- 
ready been,  and  of  those  who  should  afterwards  be 
naturalized.  The  act  of  1804,  moreover,  as  we  have 
seen,  confers  the  right  of  citizenship  upon  the  widows 
and  children  of  persons,  who,  having  taken  the  pre- 
liminary steps  to  entitle  them  to  naturalization,  should 
die  before  they  were  naturalized;  and  there  would 
seem  to  be  an  inconsistency  in  giving  to  an  inchoate 
act,  on  the  part  of  the  father,  an  efficacy  which  was 
not  understood  to  result  from  its  actual  consumma- 
tion by  him.  But,  on  the  other  hand,  the  phrase 
"under  any  of  the  laws,"  &c.,  would  certainly  seem 
to  refer  to  the  various  acts  which,  from  time  to  time, 
had  previously  been  passed  upon  the  subject,  and 
which  were  repealed  by  this  act  of  1802;  thus  limit- 
ing the  operation  of  the  enactment  in  question  to 
the  children  of  persons  naturalized  under  those  acts. 
If  such  be  the  true  construction  of  this  provision, 
the  lapse  of  almost  forty  years  has  greatly  di- 
minished the  importance  of  the  other  question,  viz. : 
whether  the  act  contemplates  the  naturalization  of 
both  parents  as  necessary  to  confer  the  rights  of  citi- 
zenship on  minor  children.  There  seems,  however, 
to  be  strong  grounds  for  the  conclusion  that  it  was 
the  intention  of  the  legislature  to  declare  the  natu- 
ralization of  the  father  alone  sufficient;  and  such  I 
understand  to  have  been  the  impression  of  the  learned 
commentator  above  named. 
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L  Act  to  Ebghlatb  Fees  and  Costs,  &o. 

n.  Bules  of  the  Supreme  Court. 

HE.  Bulbs  of  Pbaotiob  in  Equity. 

IV.  Bules  of  the  Circuit  Oouet  of  the  Northern 
District  of  New  York. 

Y.  Bules  of  the  District  Court  of  the  Northern 
District  of  New  York. 

VI.  Practical  Forms: 

L  In  Suits  at  Common  Law. 

II.  Of  Proceedings  by  Writ  of  Error. 
m.  Of  Proceedings  to  Take  Testimony  dx  bens  esse. 
IV.  In  Cases  of  Municipal  Seizure. 

V.  Ceettfioate  of  Division  in  Opinion. 
VI.  Letters  Rogatory. 


I. 

An  Act  to  Regulate  the  Fees  and  Costs  to  be  allowed 
Glebes,  Marshals  and  Attorneys  of  the  Circuit  and 
District  Courts  of  the  United  States,  and  for 
other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representative*  of  the 
United  States  of  America  in  Congress  assembled)  That  in  lieu  of  the 
compensation  now  allowed  by  law  to  attorneys^solicitors  and  proctors 
in  the  United  States  courts,  to  United  States  district  attorneys,  clerks 
of  the  district  and  circuit  courts,  marshals,  witnesses,  jurors,  commis- 
sioners and  printers,  in  the  several  states,  the  following  and  no  other 
compensation  shall  be  taxed  and  allowed.  But  this  act  shall  not  be 
construed  to  prohibit  attorneys,  solicitors  and  proctors  from  charging 
to  and  receiving  from  their  clients,  other  than  the  government,  such 
reasonable  compensation  for  their  services,  in  addition  to  the  taxable 
costs,  as  may  be  in  accordance  with  general  usage  in  their  respective 
states,  or  may  be  agreed  upon  between  the  parties. 

lies  of  Attorneys,  Solicitors  and  ftvctors.]  In  a  trial  before  a  jury, 
in  civil  and  criminal  causes,  or  before  referees,  or  on  a  final  hearing  in 
equity  or  admiralty,  a  docket  fee  of  twenty  dollars:  Provided^  That 
in  oases  in  admiralty  and  maritime  jurisdiction,  where  the  libellaht 
shall  recover  less  than  fifty  dollars,  the  docket  fee  of  his  proctor  shall 
be  but  ten  dollars. 

In  cases  at  law,  where  judgment  is  rendered  without  a  jury,  tea 
dollars,  and  five  dollars  where  a  cause  is  discontinued. 

For  scire  facias  and  other  proceedings  on  reoognuanoes,  five  dollars. 

For  each  deposition  taken  and  admitted  as  evidence  in  the  cause,  two 
dollars  and  fifty  cents. 

A  compensation  of  five  dollars  shall  be  allowed  for  the  services  ren- 
dered in  cases  removed  from  a  district  to  a  circuit  court  by  writ  of 

error  or  appeal. 

92 


780  Appendix. — Act  Reguulttng  Fees  aot  Costs. 

For  examination  by  a  district  attorney,  before  a  judge  or  commis- 
sioner, of  a  person  or  persons  charged  with  crime,  five  dollars  per  day 
for  the  time  necessarily  employed. 

For  each  day  of  his  necessary  attendance  in  a  court  of  the  United 
States,  on  business  of  the  United  States,  when  the  same  shall  be  held 
at  the  place  of  his  abode,  five  dollars,  and  the  like  sum  for  his  atten- 
dance for  each  day  of  the  term  when  the  said  court  shaH  be  held 
elsewhere. 

For  traveling  from  the  place  of  his  abode  to  the  place  of  holding 
any  court  9/  the  United  States  in  his  district,  and  to  the  place  of  any 
examination  before  a  judge  or  commissioner,  of  a  person  or  persons 
charged  with  crime,  ten  cents  per  mile  for  going  and  ten  cents  for 
returning. 

When  an  indictment  for  crime  shall  be  tried  before  a  jury,  and  a 
conviotion  is  had,  in  addition  to  the  attorney's  fees  allowed  by  this  act, 
the  district  attorney  may  be  allowed  a  counsel  fee  in  proportion  to  the 
importance  and  difficulty  of  the  cause,  not  exceeding  thirty  dollars. 

In  every  case  where  a  district  attorney  has,  during  the  last  six  years, 
prosecuted  or  defended  a  suit  in  which  the  United  States  was  con* 
cerned,  in  a  district  where  the  law  allows  no  taxable  attorney's  fees, 
and  for  which  he  has  received  no  compensation,  except  his  per  diem 
and  annual  salary,  he  shall  be  paid  for  his  services  according  to  the 
provisions  of  this  act. 

For  the  services  of  counsel,  rendered  at  the  request  of  the  head  of 
a  department,  such  sum  as  may  be  stipulated  or  agreed  on. 

Whenever  there  are  or  shall  be  several  charges  against  any  person 
or  persons  for  the  same  act  or  transaction,  or  for  two  or  more  acts  or 
transactions  connected  together,  or  for  two  or  more  acts  or  transac- 
tions of  the  same  class  of  crimes  or  offenses  which  may  be  properly 
joined,  instead  of  having  several  indictments,  the  whole  may  be  joined 
in  one  indictment  in  separate  counts;  and  if  two  or  more  indictments 
shall  be  found  in  such  cases,  the  court  may  order  them  consolidated. 

Whenever  two  or  more  things  belonging  to  the  same  person  or  per- 
sons are  or  shall  be  seized  for  an  alleged  violation  of  the  revenue  laws, 
the  whole  shall  be  included  in  one  suit;  and  if  not  so  included,  and 
separate  actions  are  prosecuted,  the  court  may  consolidate  them. 

Whenever  two  or  more  indictments,  suits  or  proceedings,  are  or 
shall  be  prosecuted,  which  should  be  joined,  the  district  attorney  prose- 
cuting them  shall  be  paid  but  one  bill  of  costs  for  all  of  them;  and  if 
any  attorney,  proctor  or  other  person  admitted  to  manage  or  conduct 
causes  in  any  court  of  the  United  States,  or  of  the  territories  thereof; 
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i 
shall  appear  to  have  multiplied  the  proceedings  in  any  cause  before 
such  court,  so  as  to  increase  costs  unreasonably  and  vexatiously,  such 
person  may  be  required,  by  order  of  the  court,  to  satisfy  any  excess 
of  costs  so  increased. 

Whenever  two  or  more  charges  are  or  shall  be  made,  or  two  or  more 
indictments  shall  be  found  against  a  person,  only  one  writ  or  warrant 
shall  be  necessary  to  arrest  and  commit  him  for  trial;  and  it  shall  be 
sufficient  to  state  in  the  writ  the  name  or  general  character  of  the 
offenses,  or  to  refer  to  them  only  in  very  general  terms.  Only  one  writ 
or  warrant  shall  be  necessary  to  remove  a  prisoner  from  one*  district  to 
another ;  a  copy  of  which  may  be  delivered  to  the  sheriff  or  jailor  from 
whose  custody  the  prisoner  may  be  taken,  and  another  copy  thereof  to 
the  sheriff  or  jailor  to  whose  custody  he  may  be  committed,  and  the 
original  writ,  with  the  marshal's  return  thereon;  shall  be  returned  to 
the  clerk  of  the  district  to  which  he  may  be  removed.  Whenever  a 
prisoner  is  committed  to  a  sheriff  or  jailor  by  virtue  of  a  writ,  warrant 
or  mittimus,  a  copy  thereof  shall  be  delivered  to  the  sheriff  or  jailor  as 
his  authority  to  hold  the  prisoner,  and  the  original  writ,  warrant,  or 
mittimus,  shall  be  returned  to  the  proper  court  or  officer  with  the  offi- 
cer's return  thereon. 

GlerJts  fees.]  For  issuing  and  entering  every  process,  commission, 
summons,  capias,  execution,  warrant,  attachment,  or  other  writ,  except 
a  writ  of  venire,  summons,  or  subpoena  for  a  witness,  one  dollar. 

For  filing  and  entering  every  declaration,  plea,  or  other  paper,  ten 
cents. 

For  administering  every  oath  or  affirmation  to  a  witness,  or  other 
person,  except  a  juror,  ten  cents. 

For  entering  any  return,  rule,  order,  continuance,  judgment,  decree 
or  recognizance,  drawing  any  bond,  or  making  any  record,  certificate, 
return  or  report,  for  each  folio  fifteen  oents ;  and  for  a  copy  of  any 
such  entry  or  record,  or  of  any  paper  on  file,  not  exceeding  one  folio, 
ten  oents;  and  for  each  additional  folio,  ten  cents. 

For  making  dockets  and  indexes,  and  for  all  other  services  on  the 
trial  or  argument  of  a  cause,  where  issue  is  joined  and  testimony  given, 
including  venire  and  taxing  costs,  three  dollars. 

For  making  dockets  and  indexes,  and  for  all  other  services  in  a  cause 
where  issue  is  joined  and  no  testimony  given,  including  taxing  costs, 
two  dollars. 

For  making  dockets  and  indexes,  and  for  taxing  costs  and  other  ser- 
vices, in  a  cause  which  is  dismissed,  discontinued,  or  a  judgment  or 
decree  is  made  or  rendered  therein  without  issue,  one  dollar. 
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In  equity  and  admiralty  causes  only,  the  process,  pleadings  and 
decree,  and  such  orders  and  memorandums  as  may  be  neoessary  to 
show  the  jurisdiction  of  the  court  and  regularity  of  the  proceedings, 
shall  be  entered  upon  the  final  record ;  and  in  case  of  an  appeal,  copies 
of  the  proofs,  and  of  such  entries  and  papers  on  file  as  may  be  neces- 
sary on  hearing  of  the  appeal,  may  be  certified  np  to  the  appellate 
court. 

For  affixing  a  seal  of  the  court  to  any  instrument  when  required, 
twenty  cents.  For  issuing  a  writ  of  subpoena,  twenty-five  cents.  For 
every  search  for  any  particular  mortgage,  judgment  or  other  lien,  fif- 
teen cents.  For  traveling  from  the  office  of  the  clerk,  where  he  is 
required  by  law  to  reside,  to  the  place  of  holding  any  court  required 
to  be  held  by  law,  five  cents  per  mile  for  going  and  five  for  returning, 
and  five  dollars  per  day  for  his  attendance  on  any  such  court  or  courts 
while  actually  in  session. 

For  searching  the  records  of  the  court  for  judgments,  decrees  and 
other  instruments  constituting  &  general  lien  upon  real  estate,  and  cer- 
tifying the  result  of  such  search,  fifteen  cents  for  each  person  against 
whom  such  search  is  required  to  be  made. 

For  receiving,  keeping  and  paying  out  money,  in  pursuance  of  the 
requirements  of  any  statute  or  order  of  court,  one  per  cent  on  the 
amount  so  received,  kept  and  paid. 

In  oases  removed  by  writ  of  error  or  appeal,  the  clerk's  fees  for 
making  dockets  and  taxing  costs,  shall  be  but  one  dollar,  and  the  clerks 
of  the  district  and  circuit  courts  respectively,  ex  officio,  shall  be,  and 
hereby  are,  authorized  and  empowered  to  administer  oaths,  take  ac- 
knowledgments, take  and  certify  affidavits  and  depositions  in  the  same 
manner  as  commissioners,  and  shall  be  entitled  to  the  same  fees  and 
compensation  therefor. 

Marshal 8  fees.']  For  service  of  any  warrant,  attachment,  summons, 
capias,  or  other  writ  (except  execution,  venire,  or  a  summons  or  sub- 
poena for  a  witness),  two  dollars  for  each  person  on  whom  such  service 
may  be  made:  Provided,  That  on  petition  setting  forth  the  facts  on 
oath,  the  court  may  allow  such  fair  compensation  for  the  keeping 
of  personal  property  attached  and  held  on  mesne  process,  as  shall,  on 
examination,  be  found  to  be  reasonable. 

For  serving  a  writ  of  subpcena  on  a  witness,  fifty  cents ;  and  no  fur- 
ther compensation  shall  be  allowed  for  any  copy,  summons,  or  notice 
for  witness. 

For  travel  in  going  only  to  serve  any  prooess,  warrant,  attachment, 
or  other  writ,  including  writs  of  subpoena  in  civil  and  criminal  cases, 
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biz  cents  per  mile,  to  be  computed  from  the  place  of  service  to  the 
court  or  place  where  the  writ  or  process  is  returned;  and  if  more  than 
one  person  is  served  therewith,  the  travel  shall  be  computed  from  the 
court  to  the  place  of  service  which  shall  be  the  most  remote,  adding 
thereto  the  extra  travel  which  shall  be  necessary  to  serve  it  on  the 
other:  Provided,  That  when  more  than  two  writs  of  any  kind  in  behalf 
of  the  same  party  or  parties,  to  be  served  on  the  same  person  or  per- 
sons, or  part  of  the  same  persons,  are  or  might  be  served  at  the  same 
time,  the  marshal  shall  be  entitled  to  compensation  for  travel  on  only 
two  of  such  writs;  and  to  save  unnecessary  expense,  it  shall  be  the 
duty  of  the  clerk  to  insert  the  names  of  as  many  witnesses  in  a  cause, 
in  such  subpoena,  as  convenience  in  serving  the  same  will  permit. 
And  in  all  cases  where  mileage  is  allowed  to  the  marshal  by  this  act, 
it  shall  be  at  his  option  to  receive  the  same,  or  his  actual  traveling 
expenses,  to  be  proved  on  his  oath  to  the  satisfaction  of  the  court. 

For  each  bail  bond,  fifty  cents. 

For  summoning  appraisers,  each  fifty  oents. 

For  every  commitment  or  discharge  of  a  prisoner,  fifty  cents. 

For  every  proclamation  in  admiralty,  thirty  cents. 

For  sales  of  vessels  or  other  property,  under  process  in  admiralty, 
or  under  the  order  of  a  court  of  admiralty,  and  for  receiving  and  pay- 
ing the  money,  for  any  sum  under  five  hundred  dollars,  two  and  one- 
half  per  centum;  for  any  larger  sum,  one  and  one-quarter  per  centum, 
upon  the  excess. 

For  serving  an  attachment  in  rem  or  a  libel  in  admiralty,  two  dol- 
lars; and  the  necessary  expenses  of  keeping  boats,  vessels,  or  other 
property  attached  or  libeled  in  admiralty,  not  exceeding  two  dollars 
and  fifty  cents  per  day;  and  in  case  the  debt  or  claim  shall  be  settled 
by  the  parties,  without  a  sale  of  the  property,  the  marshal  shall  be 
entitled  to  a  commission  of  one  per  cent  on  the  first  five  hundred  dol- 
lars of  the  claim  or  decree,  and  one-half  of  one  per  oent  on  the  excess 
over  five  hundred  dollars:  Provided,  That  in  case  the  value  of  the 
property  shall  be  less  than  the  claim,  then,  and  in  such  case,  such  com- 
mission shall  be  allowed  only  on  the  appraised  value  thereof. 

For  serving  a  writ  of  possession,  partition,  execution,  or  any  final 
process,  the  same  mileage  as  is  herein  allowed  for  the  service  of  any 
other  writ;  and  for  making  the  service,  seizing  or  levying  on  property, 
advertising  and  disposing  of  the  same  by  sale,  set-oft^  or  otherwise, 
according  to  law,  receiving  and  paying  over  the  money,  the  same  fees 
and  poundage  as  are  or  shall  be  allowed  for  similar  services  to  the 
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sheriffs  of  the  several  states,  respectively,  in  which  the  service  may  be 
rendered. 

For  serving  venires  and  summoning  every  twelve  men  as  grand  or 
petit  jurors,  four  dollars,  or  thirty-three  and  one-third  cents  each;  and 
in  those  states  where  jurors,  by  the  laws  of  the  state,  are  drawn  by 
constables,  or  other  officers  of  corporate  towns  or  places,  by  lot,  the 
marshal  shall  receive  for  the  use  of  the  officers  employed  in  drawing 
and  summoning  the  jurors  and  returning  each  venire,  two  dollars,  and 
for  his  own  trouble  in  distributing  the  venires,  two  dollars  for  each 
jury:  Provided,  That  in  no  case  shall  the  fees  for  distributing  and 
serving  venires,  and  drawing  and  summoning  jurors  by  township 
officers,  including  mileage  chargeable  by  the  marshal  for  such  service, 
at  any  court,  exceed  fifty  dollars. 

For  traveling  from  his  residence  to  the  place  of  holding  court,  to 
attend  a  term  thereof,  ten  cents  per  mile  for  going  only,  and  five  dol- 
lars per  day  for  attending  the  circuit  and  district  courts  when  they  are 
both  in  session,  or  for  attending  either  of  said  courts  when  but  one  is 
in  session,  and  for  bringing  in  and  committing  prisoners  and  witnesses 
during  the  term. 

For  executing  a  deed  prepared  by  a  party  or  his  attorney,  one  dollar. 

For  drawing  and  executing  a  deed,  five  dollars. 

For  transporting  criminals,  ten  cents  per  mile  for  himself^  each  neces- 
sary guard,  and  each  prisoner. 

For  copies  of  writs  or  papers  furnished  at  the  request  of  any  party, 
ten  cents  per  folio. 

For  holding  a  court  of  inquiry  or  other  proceedings  before  a  jury, 
including  the  summoning  of  a  jury,  five  dollars. 

The  marshal  of  the  district  of  South  Carolina  shall  hereafter  be  enti- 
tled to  receive  a  salary  of  two  hundred  dollars  per  annum. 

The  respective  courts  of  the  United  States  shall  appoint  criers  for 
their  courts,  to  be  allowed  the  sum  of  two  dollars  per  day;  and  the 
marshals  are  hereby  authorized  to  appoint  such  a  number  of  persons, 
not  exceeding  five,  as  the  judges  of  their  respective  courts  shall  deter- 
mine, to  attend  upon  the  grand  and  other  juries,  and  for  other  neces- 
sary purposes,  who  shall  be  allowed  for  their  services  the  sum  of  two. 
dollars  per  day,  to  be  paid  by  and  included  in  the  accounts  of  the 
marshal,  out  of  any  money  of  the  United  States  in  his  hands;  the  com- 
pensation to  be  given  only  for  actual  attendance;  and  when  both  courts 
are  in  session  at  the  same  time,  to  be  paid  but  for  attendance  on  one 
court. 
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For  expenses  while  employed  in  endeavoring  to  arrest  under  process, 
any  person  charged  with  or  convicted  of  a  crime,  the  sum  actually 
expended  not  to  exceed  two  dollars  per  day,  in  addition  to  his  compen- 
sation for  service  and  travel. 

For  disbursing  money  to  jurors  and  witnesses,  and  for  other  expenses, 
two  per  centum. 

For  attending  examinations  before  a  commissioner,  and  bringing  in, 
guarding,  and  returning  prisoners  charged  with  crime,  and  witnesses, 
two  dollars  per  pay,  and  the  same  for  each  deputy  necessarily  attending, 
not  exceeding  two. 

Sec.  2.  And  be  it  farther  enacted,  That  there  shall  be  paid  to  the 
marshal  his  fees  for  services  rendered  for  the  United  States,  for  sum- 
moning jurors  and  witnesses  in  behalf  of  the  United  States,  and  in 
behalf  of  any  prisoner  to  be  tried  for  a  capital  offense ;  for  the  main- 
tenance of  prisoners  of  the  United  States,  confined  in  jail  for  any  crim- 
inal offense;  for  the  commitment  or  discharge  of  such  prisoners;  for 
the  expenses  necessarily  incurred  for  fuel,  lights  and  other  contingen- 
cies that  may  accrue  in  holding  the  courts  within  the  district,  and 
providing  the  books  necessary  to  record  the  proceedings  thereof: 
Provided,  That  the  marshal  shall  not  incur  an  expense  of  more  than 
twenty  dollars  in  any  one  year  for  furniture,  or  fifty  dollars  for  rent  of 
building  and  making  improvements  thereon,  without  first  submitting  a 
statement  and  estimates  to  the  Secretary  of  the  Interior,  and  getting 
his  instructions  in  the  premises. 

Sec.  3.  And  be  it  farther  enacted.  That  every  district  attorney,  clerk 
of  a  district  court,  clerk  of  a  circuit  court,  and  marshal  of  the  United 
States,  shall,  until  otherwise  directed  by  law,  upon  the  first  day  of 
January  and  July  in  each  year,  commencing  with  the  first  day  of  July 
next,  or  within  thirty  days  from  and  after  the  days  specified,  make  to 
the  Secretary  of  the  Interior,  in  such  form  as  he  shall  prescribe,  a 
return  in  writing,  embracing  all  the  fees  and  emoluments  of  their 
respective  offices,  of  every  name  and  character,  distinguishing  the  fees 
and  emoluments  received  or  payable  under  the  bankrupt  act,  from  those 
received  or  payable  for  any  other  service;  and  in  the  case  of  ajnarshal, 
further  distinguishing  the  fees  and  emoluments  received  or  payable  for 
services  by  himself  personally  rendered,  from  those  received  or  payable 
for  services  rendered  by  a  deputy;  and  also  distinguishing  the  fees  and 
emoluments  so  received  or  payable  for  services  rendered  by  each 
deputy,  by  name,  and  the  proportion  of  such  fees  and  emoluments 
which,  by  the  terms  of  his  service,  each  deputy  is  to  reoeive;  and,  also, 
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embracing  all  the  necessary  office  expenses  of  such  officer,  together 
with  the  vouchers  for  the  payment  of  the  same  for  the  half  year  ending 
on  the  said  first  day  of  January  or  July,  as  the  case  may  be,  which 
return  shall  be,  in  all  oases,  verified  by  the  oath  of  the  officer  making 
the  same.  And  no  district  attorney  shall  be  allowed  by  the  said  Secre- 
tary of  the  Interior  to  retain  of  the  fees  and  emoluments  of  his  said 
office,  for  his  own  personal  compensation,  over  and  above  his  necessary 
office  expenses,  the  neoessary  clerk  hire  included,  to  be  audited  and 
allowed  by  the  proper  accounting  officers  of  the  treasury,  a  sum 
exceeding  six  thousand  dollars  per  year,  and  at  and  after  that  rate  for 
such  time  as  he  shall  hold  the  office;  and  no  clerk  of  a  district  court, 
or  clerk  of  a  circuit  court,  shall  be  allowed  by  the  said  secretary  to 
retain  of  the  fees  and  emoluments  of  his  said  office,  or,  in  case  both  of 
the  said  clerkships  shall  be  held  by  the  same  person  of  the  said  offices, 
for  his  own  personal  compensation,  over  and  above  the  necessary 
expenses  of  his  office,  and  necessary  clerk  hire  included,  also  to  be 
audited  and  allowed  by  the  proper  accounting  officers  of  the  treasury, 
a  sum  exceeding  three  thousand  five  hundred  dollars  per  year,  for  any 
such  district  clerk,  or  circuit  clerk,  or  at  and  after  that  rate  for  such 
time  as  he  shall  hold  the  office :  Provided^  That  when  the  compensa- 
tion of  any  clerk  shall  be  less  than  five  hundred  dollars  per  annum,  the 
difference,  ascertained  and  allowed  by  the  proper  accounting  officer  of 
the  treasury,  shall  be  paid  to  him  therefrom;  and  no  marshal  shall  be 
allowed  by  the  said  secretary  to  retain  of  the  fees  and  emoluments  of 
his  office,  for  his  own  personal  compensation,  over  and  above  a  proper 
allowance  to  his  deputies,  which  shall  in  no  case  exceed  three-fourths 
of  the  fees  and  emoluments  received  as  payable  for  the  services  ren- 
dered by  the  deputy  to  whom  the  allowance  is  made,  and  may  be 
reduced  below  that  rate  by  the  said  Secretary  of  the  Interior  whenever 
the  return  shall  show  that  rate  of  allowance  to  be  unreasonable,  and 
over  and  above  the  necessary  office  expenses  of  the  said  marshal,  the 
necessary  clerk  hire  included,  also  to  be  audited  and  allowed  by  the 
proper  accounting  officers  of  the  treasury,  a  sum  exceeding  six  thou- 
sand dollars  per  year,  or  at  and  after  that  rate  for  such  times  as  he 
shall  hold  the  office ;  and  every  such  officer  shall,  with  each  such  return 
made  by  him,  pay  into  the  treasury  of  the  United  States,  or  deposit  to 
the  credit  of  the  treasurer  thereof,  as  he  may  be  directed  by  the  Secre- 
tary of  the  Interior,  any  surplus  of  the  fees  and  emoluments  of  his 
office,  which  his  half-yearly  return  so  made  as  aforesaid  shall  show  to 
exist  over  and  above  the  compensation  and  allowances  hereinbefore 
authorized  to  be  retained  and  paid  by  him.    And  in  every  case  where 
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the  return  of  any  such  officer  shall  show  that  a  surplus  may  exist,  the 
said  Secretary  of  the  Interior  shall  cause  such  returns  to  be  carefully 
examined,  and  the  accounts  of  disbursements  to  be  regularly  audited 
by  the  proper  officers  of  his  department,  and  an  account  to  be  opened 
with  such  officer  in  proper  books  to  be  provided  for  that  purpose,  and 
the  allowances  for  personal  compensation  for  each  calendar  year  shall 
be  made  from  the  fees  and  emoluments  of  that  year,  and  not  otherwise : 
And  provided  further^  That  nothing  in  any  existing  law  of  congress 
authorizing  the  payment  of  a  per  diem  compensation  to  a  district 
attorney,  clerk  of  a  district  court,  or  clerk  of  a  circuit  court,  or  mar- 
shal, or  deputy  marshal,  for  attendance  upon  the  district  or  circuit 
courts  during  their  sittings,  shall  be  so  construed  as  to  authorize  any 
such  payment  to  any  one  of  those  officers  for  attendance  upon  either 
of  those  courts  while  sitting  for  the  transaction  of  business  under  the 
bankrupt  law  merely,  or  for  any  portion  of  the  time  for  which  either 
of  the  said  courts  may  be  held  open  or  in  session  by  the  authority  con- 
ferred in  that  law ;  and  no  such  charge  in  an  account  of  any  such  officer 
shall  be  certified  as  payable,  or  shall  be  allowed  and  paid  out  of  the 
money  hereinbefore  appropriated  for  defraying  the  expenses  of  the 
courts  of  the  United  States.  And  no  per  diem  or  other  allowance 
shall  be  made  to  any  such  officer  for  attendance  at  rule  days  of  the 
circuit  or  district  courts;  and  when  the  circuit  court  and  district 
courts  sit  at  the  same  time,  no  greater  per  diem  or  other  allowance 
shall  be  made  to  any  such  officer  than  for  attendance  on  one  court. 

The  two  last  provisos  of  paragraph  one  hundred  and  sixty-seven  of 
the  civil  and  diplomatic  appropriation  act,  approved  May  the  .eighteenth, 
one  thousand  eight  hundred  and  forty-two,  which  require  clerks  to  cer- 
tify accounts,  and  confine  the  marshals,  clerks  and  district  attorneys  of 
the  northern  and  southern  districts  of  New  York  to  the  fees  allowed 
by  the  state  law  to  clerks,  attorneys,  counselors  and  sheriffs,  for  simi- 
lar services  in  the  State  courts,  are  hereby  repealed. 

Commissioners'  fees.']  For  administering  an  oath,  ten  cents ;  taking 
an  acknowledgment,  twenty-five  cents. 

For  hearing  and  deciding  on  criminal  charges,  five  dollars  per  day 
for  the  time  necessarily  employed. 

For  attending  to  a  reference  in  a  litigated  matter  in  a  civil  cause  at 
law,  in  equity,  or  in  admiralty,  in  pursuance  of  an  order  of  court,  three 
dollars  per  day. 

For  taking  and  certifying  depositions  to  file,  twenty  cents  for  each 

folio  of  one  hundred  words,  and  ten  cents  per  folio  for  each  copy  of 

the  same  furnished  to  a  party  on  request. 

03 
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For  isf uing  any  warrant  or  writ,  or  any  other  service,  the  same  com- 
pensation as  is  allowed  to  clerks  for  like  services. 

For  issuing  any  warrant  under  the  tenth  article  of  the  treaty  of  the 
ninth  of  August,  eighteen  hundred  and  forty-two,  between  the  United 
States  and  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  against  any  person  charged  with  any  of  the  crimes  or  offenses 
set  forth  in  said  article,  two  dollars;  and  the  same  sum  for  any  warrant 
issued  under  the  provisions  of  the  convention  for  the  surrender  of 
criminals,  between  ike  United  States  and  the  King  of  the  French, 
concluded  at  Washington  on  the  ninth  of  November,  eighteen  hundred 
and  forty-three;  and  for  hearing  and  deciding  upon  the  case  of  any 
person  charged  with  any  offense  or  crime,  and  arrested  under  the  pro- 
visions of  said  treaty  or  convention,  five  dollars  per  day  for  the  time 
necessarily  employed. 

Witnesses' foes.]  For  each  day's  attendance  in  court,  or  before  any 
officer  pursuant  to  law,  one  dollar  and  fifty  cents,  and  five  cents  per 
mile  for  traveling  from  his  place  of  residence  to  said  place  of  trial  or 
hearing,  and  five  oents  per  mile  for  returning.  When  a  witness  is  sub- 
penaed  in  more  than  one  cause  between  the  same  parties  in  different 
suits  at  the  same  court,  but  one  travel  fee  and  one  per  diem  compensa- 
tion shall  be  allowed  for  attendance,  to  be  taxed  in  the  first  case  dis- 
posed o£  and  "per  diem"  only  in  the  other  causes,  to  be  taxed  from 
that  time  in  each  case,  in  the  order  in  which  they  may  be  disposed  of. 

When  a  witness  is  detained  in  prison  for  want  of  security  for  his 
appearance,  he  shall  be  entitled  to  a  compensation  of  one  dollar  per 
day  over  and  above  his  subsistence. 

When  a  clerk  or  other  officer  of  the  United  States  shall  be  sent 
away  from  his  place  of  business  as  a  witness  for  the  Government, 
either  with  or  without  papers  or  books,  his  salary  shall  continue;  his 
necessary  expenses,  stated  in  items  and  sworn  to,  in  gQing,  returning 
and  attendance  on  the  court,  shall  be  audited  and  paid,  but  no  mileage 
nor  other  compensation  shall  in  any  ^ase  be  allowed. 

There  shall  be  paid  to  such  seaman  or  other  person  as  has  been  or 
shall  be  sent  to  the  United  States  from  any  foreign  port,  station,  sea 
or  ocean,  by  any  United  States  Minister,  Charge  d' Affaires,  Consul, 
Commander  or  Captain,  to  give  testimony  in  any  criminal  case  which 
has  been  or  may  be  depending  in  any  court  of  the  United  States,  such 
compensation  as  the  court  which  had  or  shall  have  cognizance  of  the 
crime,  shall  adjudge  to  be  right  and  proper,  not  to  exceed  one  dollar 
for  each  day  the  said  seaman  or  person  has  been  or  shall  be  necessarily 
on  the  voyage,  and  arriving  at  the  place  of  examination  or  trial,  exclo- 
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sive  of  sustenance  and  transportation ;  the  court  to  take  into  conside- 
ration, in  fixing  said  compensation,  the  condition  of  said  seaman  or 
witness ;  whether  his  voyage  has  been  broken  up,  to  bis  injury,  by  his 
being  sent  to  the  United  States  or  not. 

If  said  seaman  or  person  has  been  or  shall  be  transported  in  an 
armed  vessel  of  the  United  States,  no  charge  for  sustenance  or  trans- 
portation shall  be  made ;  if  in  any  other  vessel,  the  court  may  adjudge 
what  compensation  shall  be  paid  to  the  captain  of  the  said  vessel,  and 
the  same  shall  be  paid  accordingly :  Provided,  That  in  no  case  shall 
transportation  and  subsistence  be  allowed  at  a  rate  exceeding  fifty 
cents  per  diem. 

Jurors'  fees.]  For  actual  attendance  at  any  court  or  courts,  two 
dollars  per  day  during  such  attendance. 

For  traveling  from  their  residence  to  said  court  or  courts,  five  cents 
per  mile  for  going  and  the  same  for  returning. 

Printers'  fees.]  For  publishing  any  statute,  notice  or  order  required 
by  law,  or  the  lawful  order  of  any  court,  department,  bureau  or  other 
person,  in  any  newspaper,  forty  cents  per  folio  for  the  first  insertion, 
and  twenty  cents  per  folio  for  each  subsequent  insertion.  That  the 
compensation  herein  provided  shall  include  the  furnishing  lawful  evi- 
dence, under  oath  of  publication,  to  be  made  and  furnished  by  the 
printer  or  publisher  making  such  publication. 

The  term  folio,  in  this  act,  shall  mean  one  hundred  words,  counting 
each  figure  as  a  word.  When  there  are  over  fifty  and  under  one  hun- 
dred words  they  shall  be  counted  as  one  folio,  but  not  when  there  are 
less,  except  when  the  whole  statute,  notice  or  order  contains  less  than 
fifty  words. 

The  bill  of  fees  of  clerk,  marshal  and  attorneys,  and  the  amount  paid 
printers  and  witnesses,  and  lawful  fees  for  exemplifications  and  copies 
of  papers  necessarily  obtained  for  use  or  trial  in  oases  where  by  law 
costs  are  recoverable  in  favor  of  the  prevailing  party,  shall  be  taxed 
by  a  judge  or  clerk  of  the  court,  and  be  included  in  and  form  a  portion 
of  a  judgment  or  decree  against  the  losing  party.  Such  taxed  bills 
shall  be  filed  with  the  papers  in  the  cause. 

In  cases  where  the  United  States  are  parties,  the  marshal  shall,  on 
the  order  of  the  court,  to  be  entered  in  its  minutes,  pay  to  the  jurors 
and  witnesses  all  such  fees  as  they  may  appear  by  suoh  order  to  be 
entitled  to,  which  sums  shall  be  allowed  him  at  the  treasury  in  his 
accounts. 

The  fees  of  the  marshals,  clerks,  commissioners  and  district  attorneys, 
in  cases  where  the  United  States  are  liable  to  pay  the  same,  shall  be  paid 
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on  settling  their  accounts  at  the  treasury,  such  accounts  to  be  made  oat 
and  verified  by  the  party  under  oath,  and  forwarded  to  the  first  auditor 
of  the  treasury. 

In  prize  cases,  where  there  is  a  condemnation  and  sale,  the  costs,  so 
far  as  they  are  payable  and  can  be  paid  out  of  the  proceeds  of  sale, 
shall  be  paid  on  the  order  of  the  court  upon  the  filing  of  the  taxed 
bills,  making  them  a  portion  of  the  record  in  the  case. 

No  district  attorney,  marshal  or  clerk,  or  their  deputies,  shall  receive 
any  other  or  greater  compensation  for  any  services  rendered  by  him 
than  is  provided  in  this  act;  and  all  acts  and  parts  of  acta,  allowing  to 
either  of  them  any  other  or  greater  fees  than  is  herein  provided,  are 
hereby  repealed,  and  to  receive  any  other  or  greater  compensation  is 
hereby  declared  to  be  a  misdemeanor.  And  if  any  officer  hereinbefore 
mentioned,  or  his  deputy,  shall,  by  reason  or  cover  of  his  office,  will- 
fully and  corruptly  demand  and  receive  any  other  or  greater  fees  than 
those  allowed  in  this  act,  he  shall,  on  conviction  thereof  in  any  court 
of  the  United  States,  forfeit  and  pay  a  fine  not  exceeding  five  hundred 
dollars,  and  be  imprisoned  not  exceeding  six  months,  at  the  discretion 
of  the  court  before  whom  the  conviction  shall  be  had.  But  this  shall 
not  be  construed  to  prohibit  the  payment  of  any  salary  authorized  by 
statute:  Provided,  That  in  the  State  of  California  and  the  Territory 
of  Oregon,  officers,  jurors  and  witnesses  shall  be  allowed,  for  the  term 
of  two  years,  double  the  fees  and  compensation  allowed  by  this  act, 
and  the  same  fees  allowed  by  this  act,  with  fifty  per  cent  added  there- 
to, for  two  years  thereafter. 

That  before  any  bill  of  costs  shall  be  taxed  by  any  judge  or  other 
officer,  or  allowed  by  any  officer  of  the  treasury,  in  favor  of  clerks, 
marshals,  commissioners,  or  district  attorneys,  the  party  claiming  such 
bill  shall  prove  by  his  own  oath,  or  some  other  person  having  a  know- 
ledge of  the  facts,  to  be  attached  to  such  bill,  and  filed  therewith,  that 
the  services  charged  therein  have  been  actually  and  necessarily  per- 
formed, as  therein  stated. 

That  witnesses  who  are  required  to  attend  any  term  of  the  court  on 
the  part  of  the  United  States,  shall  be  subpenaed  to  attend  to  testify 
generally  on  their  behalf,  and  not  depart  the  court  without  leave  of  the 
court  or  district  attorney,  under  which  it  shall  be  their  duty  to  appear 
before  the  grand  jury  or  petit  jury,  or  both,  as  they  shall  be  required 
by  the  court  or  district  attorney.  No  writ  shall  be  necessary  to  bring 
into  court  any  prisoner  or  person  in  custody,  or  for  remanding  him 
from  the  court  into  custody;  but  the  same  shall  be  done  on  the  order 
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1  of  the  court  or  district  attorney,  for  which  no  fee  shall  be  charged  by 

c-  the  clerk  or  marshal. 

Sec.  4.  And  be  it  further  enacted.  That  if  any  person  shall  falsely 
take  an  oath  or  affirmation  in  relation  to  any  matter  authorized  by  this 
•     act,  such  person  shall  be  deemed  guilty  of  perjury,  and  upon  conviction 
thereof  shall  suffer  the  pains  and  penalties  in  that  case  provided. 

Sec.  5.  And  be  it  further  enacted,  That  all  laws  and  regulations 
heretofore  made,  which  are  incompatible  with  the  provisions  of  this 
act,  are  hereby  repealed  and  abrogated :  Provided,  nevertheless,  That 
this  act  shall  not  be  construed  to  repeal  or  modify  any  clause  or  provi- 
sion of  an  act  approved  the  eighteenth  September,  eighteen  hundred 
and  fifty,  entitled  "An  act  to  amend,  and  supplementary  to  the  act 
entitled  *  An  act  respecting  fugitives  from  justice,  and  persons  escaping 
from  the  service  of  their  masters,'  approved  February  twelfth,  seven- 
teen hundred  and  ninety-three." 

Sec.  6.  And  be  it  further  enacted,  That  the  act  approved  September 
twenty-eighth,  eighteen  hundred  and  fifty,  entitled  "An  act  to  provide 
for  extending  the  laws  and  judicial  system  of  the  United  States  to  the 
State  of  California,"  be  so  amended  as  to  confer  on  the  district  court 
of  the  State  of  California  jurisdiction  in  all  criminal  cases  as  fully  and 
completely  as  is  conferred  by  law  upon  the  district  or  circuit  court  of 
the  State  of  New  York. 

Approved,  Mbruaru  26, 1853. 


II. 

Rules  op  the  Supreme  Court  op  the  United  States, 
Revised  and  Corrected  at  the  December  Term, 
1858. 

No.  1. — Clerk. 

The  clerk  of  this  court  shall  reside  and  keep  the  office  at  the  seat  of 
the  national  government,  and  he  shall  not  practice  either  as  an  attorney 
or  counselor  in  this  court,  or  any  other  court,  while  he  shall  continue 
to  be  clerk  of  this  court. 

The  clerk  shall  not  permit  any  original  record  or  paper  to  be  taken 
from  the  supreme  court  room,  or  from  the  office,  without  an  order  from 
the  court. 

No.  2. — Attorneys,  Ac. 

It  shall  be  requisite  to  the  admission  of  attorneys  and  counsellors  to 
practice  in  this  court,  that  they  shall  have  been  such  for  three  years 
past  in  the  supreme  courts  of  the  states  to  which  they  respectively 
belong,  and  their  private  and  professional  character  shall  appear  to 
be  fair. 

They  shall  respectively  take  the  following  oath  or  affirmation,  viz. : 
"I  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  I  will 
demean  myself,  as  an  attorney  and  counsellor  of  this  court,  uprightly, 
and  according  to  law,  and  that  I  will  support  the  constitution  of  the 
United  States." 

No.  3. — Practice. 

This  court  consider  the  practice  of  the  courts  of  King's  Bench  and 
of  Chancery,  in  England,  as  affording  outlines  for  the  practice  of  this 
court;  and  they  will,  from  time  to  time  make  such  alterations  therein 
as  circumstances  may  render  necessary. 

No.  4. — Bill  of  Exceptions. 

Hereafter  the  judges  of  the  circuit  and  district  courts  shall  not 
allow  any  bill  of  exceptions  which  shall  contain  the  charge  of  the 
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court  at  large  to  the  jury  in  trials  at  common  law,  upon  any  general 
exception  to  tne  whole  of  such  charge.  But  the  party  excepting  shall 
be  required  to  state  distinctly  the  several  matters  of  law  in  such  charge 
to  which  he  excepted;  and  that  such  matters  of  law  and  those  only, 
shall  be  inserted  in  the  bill  of  exceptions,  and  allowed  by  the  court. 

No.  5. — Process. 

All  process  of  this  court  shall  be  in  the  name  of  the  President  of 
the  United  States. 

When  process  at  common  law,  or  in  equity,  shall  issue  against  a 
State,  the  same  shall  be  served  on  the  Governor,  or  Chief  Executive, 
Magistrate  and  Attorney  General  of  such  State. 

Process  of  subpoena,  issuing  out  of  this  court,  in  any  suit  in  equity, 
shall  be  served  on  the  defendant  sixty  days  before  the  return  day  of 
the  said  process;  and  if  the  defendant,  on  such  service  of  the  subpcraa, 
shall  not  appear  at  the  return  day  contained  therein,  the  complainant 
shall  be  at  liberty  to  proceed  ex  parte. 

•     No.  6. — Motions. 
All  motions  hereafter  made  to  the  court  shall  be  reduced  to  writing, 
and  shall  contain  a  brief  statement  of  the  facts  and  objects  of  the 
motion.  * 

No.  7. — Law  Library — Conference  Room. 

1.  During  the  session  of  the  court,  any  gentleman  of  the  bar  having 
a  cause  on  the  docket,  and  wishing  to  use  any  book  or  books  in  the 
law  library,  shall  be  at  liberty,  upon  application  to  the  clerk  of  this 
court,  to  receive  an  order  to  take  the  same  (not  exceeding  at  any  one 
time  three)  from  the  library,  he  being  thereby  responsible  for  the  due 
return  of  the  same  within  a  reasonable  time,  or  when  required  by  the 
clerk.  And  it  shall  be  the  duty  of  the  clerk  to  keep,  in  a  book  for 
that  purpose,  a  record  of  all  books  so  delivered,  which  are  to  be 
charged  against  the  party  receiving  the  same.  And  in  case  the  same 
shall  not  be  so  returned,  the  party  receiving  the  same  shall  be  respon- 
sible for,  and  pay  twice  the  value  thereof;  as  also  one  dollar  per  day 
for  every  day's  detention  beyond  the  limited  time. 

2.  The  clerk  shall  take  charge  of  the  books  of  the  court,  together 
with  such  of  the  duplicate  law  books  as  congress  may  direot  to  be 
transferred  to  the  court,  and  arrange  them  in  the  conference  room, 
which  he  shall  have  fitted  up  in  a  proper  manner ;  and  he  shall  not 
permit  such  books  to  be  taken  therefrom  by  any  one,  except  the  judges 
of  the  court. 
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No.  8. — Return  to  Writ  of  Error,  &c. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  shall  be  directed, 
may  make  return  of  the  same  by  transmitting  a  true  copy  of  the  record, 
and  of  all  proceedings  in  the  cause,  under  his  hand  and  the  seal  of  the 
court. 

2.  No  cause  will  hereafter  be  heard  until  a  complete  record,  contain- 
ing in  itself,  without  reference  aliunde,  all  the  papers,  exhibits,  deposi- 
tions, and  other  proceedings  which  are  necessary  to  the  hearing  in  this 
court,  shall  be  filed. 

3.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  of  any  circuit  court,  or  district  court  exercising  circuit 
court  jurisdiction,  that  original  papers  should  at  any  time  be  inspected 
in  the  supreme  court,  upon  appeal,  such  presiding  judge  may  make 
such  rule  or  order  for  the  safe  keeping,  transporting  and  return  of 
such  original  papers,  as  to  him  may  seem  proper ;  and  this  court  will 
receive  and  consider  such  original  papers  in  connection  with  the  trans- 
cript of  the  proceedings. 

No.  9. — Docketing  Casks. 

1.  In  all  oases  where  a  writ  of  error  or  an  appeal  shall  be  brought 
to  this  court  from  any  judgment  or  decree  rendered  thirty  days  before, 
the  commencement  of  the  term,  it  shall  be  the  duty  of  plaintiff  in  error 
or  appellant,  as  the  case  may  be,  to  docket  the  cause,  and  file  the  record 
thereof  with  the  clerk  of  this  court  within  the  first  six  days  of  the 
term ;  and  if  the  writ  of  error  or  appeal  shall  be  brought  from  a  judg- 
ment or  decree  rendered  less  than  thirty  days  before  the  commence 
ment  of  the  term,  it  shall  be  the  duty  of  the  plaintiffs  in  error  or 
appellant  to  docket  the  cause  and  file  the  record  thereof  with  the 
clerk  of  this  court  within  the  first  thirty  days  of  the  term ;  and  if  the 
plaintiff  irr  error  or  appellant  shall  fail  to  comply  with  the  rule,  the  de- 
fendant in  error  or  appellee  may  have  the  cause  docketed  and  dismissed, 
upon  producing  the  certificate  of  the  clerk  of  the  court  wherein  the 
decree  or  judgment  was  rendered,  stating  the  cause,  and  certifying  that 
such  writ  of  error  or  appeal  has  been  sued  out  and  allowed. 

And  in  no  case  shall  the  plaintiff  in  error  or  appellant  be  entitled  to 
docket  the  cause  and  file  the  record  after  the  same  shall  have  been 
docketed  and  dismissed  under  this  rale,  unless  by  order  of  the  court. 

2.  But  the  defendant  in  error  or  appellee,  may,  at  his  option  docket 
the  cause  and  file  a  copy  of  the  record  with  the  clerk  of  this  court ;  and 
if  the  case  is  docketed,  and  a  copy  of  the  record  filed  with  the  clerk 
of  this  court,  by  the  plaintiff  in  error  or  appellant  within  the  periods 
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of  time  above  limited  and  prescribed  by  this  rule,  or  by  the  defendant 
in  error  or  appellee,  at  any  time  thereafter  during  the  term,  the  case 
shall  stand  for  argument  at  the  term. 

3.  In  all  cases  where  the  period  of  thirty  days  is  mentioned  in  this 
rule,  it  shall  be  extended  to  sixty  days  in  writs  of  error  or  appeals 
from  California,  Oregon,  Washington,  New  Mexico  and  Utah. 

No.  10. — Security  for  Costs — Printing  Records — Attachment 

for  Costs. 

1.  In  all  cases,  the  clerk  shall  take  of  the  party  a  bond,  with  compe- 
tent security  to  secure  his  fees,  in  the  penalty  of  two  hundred  dollars, 
or  a  deposit  to  that  amount,  to  be  placed  in  bank  subject  to  his  draft. 

2.  In  all  cases,  the  clerk  shall  have  fifteen  copies  of  the  records 
printed  for  the  court ;  and  the  cost  of  printing  shall  be  charged  to  the 
government,  in  the  expenses  of  the  court. 

3.  The  clerk  shall  furnish  copies  to  the  printer,  shall  supervise  the 
printing,  and  shall  take  care  of  and  distribute  the  printed  copies  to 
the  judges,  the  reporter  and  the  parties,  from  time  to  time  as  required. 

4.  In  each  case,  the  clerk  shall  charge  the  parties  the  legal  fees  for 
but  one  manuscript  copy  in  the  case. 

5.  In  all  cases,  the  clerk  shall  deliver  a  copy  of  the  printed  record 
to  each  party.  And  in  cases  of  dismission,  reversal  or  affirmance 
with  costs,  the  fees  for  the  said  manuscript  copy  of  the  record  shall  be 
taxed  against  the  party  against  whom  costs  are  given,  and  which  charge 
includes  the  charge  for  the  copy  furnished  him. 

6.  In  cases  of  dismission  for  want  of  jurisdiction,  each  party  shall 
be  charged  with  one-half  the  legal  fees  for  a  copy. 

7.  Upon  the  clerk's  producing  satisfactory  evidence,  by  affidavit  or 
acknowledgment  of  the  parties  or  their  sureties,  of  having  served  a 
copy  of  the  bill  of  fees  due  by  them  respectively  in  this  court,  on  such 
parties  or  their  sureties,  an  attachment  shall  issue  against  such  parties 
or  sureties  respectively,  to  compel  the  payment  of  said  fees. 

No,  11. — Translations. 
Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error  or 
appeal,  shall  contain  any  document,  paper,  testimony  or  other  proceed- 
ing, in  a  foreign  language,  and  the  record  does  not  also  contain  a  trans- 
lation of  such  document,  paper,  testimony  of  other  proceeding,  made 
under  the  authority  of  the  inferior  court,  or  admitted  to  be  correct, 
the  record  shall  not  be  printed,  but  the  case  shall  be  reported  to  this 
court  by  the  clerk,  and  the  court  will  thereupon  remand  it  to  the  infe- 
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rior  court,  in  order  that  a  translation  may  be  there  supplied  and  inserted 
in  the  record. 

No.  12. — Evidence. 

1.  In  all  cases  where  farther  proof  is  ordered  by  the  court,  the 
depositions  which  shall  be  taken  shall  be  by  a  commission  to  be  issued 
from  this  court,  or  from  any  circuit  court  of  the  United  States. 

2.  In  all  cases  of  admiralty  and  maritime  jurisdiction  where  new 
evidence  shall  be  admissible  in  this  court,  the  evidence  by  testimony 
of  witnesses  shall  be  taken  under  a  commission  to  be  issued  from  this 
court-,  or  from  any  circuit  court  of  the  'United  States,  under  the  direc- 
tion of  any  judge  thereof;  and  no  such  commission  shall  issue  but 
upon  interrogatories  to  be  filed  by  the  party  applying  for  the  commis- 
sion, and  notice  to  the  opposite  party,  or  his  agent  or  attorney,  accom- 
panied with  a  copy  of  the  interrogatories  so  filed,  to  file  cross-interro- 
gatories within  twenty  days  from  the  service  of  such  notice:  Provided, 
however,  that  nothing  in  this  rule  shall  prevent  any  party  from  giving 
oral  testimony  in  open  court  in  cases  where  by  law  it  is  admissible. 

No.  13. — Deeds,  <fcc,  not  Objected  to,  Ac,  Admitted,  Ac. 
In  all  cases  of  equity  and  admiralty  jurisdiction  heard  in  this  court, 
no  objection  shall  hereafter  be  allowed  to  be  taken  to  the  admissibility 
of  any  deposition,  deed,  grant,  or  other  exhibit  found  in  the  record,  as 
evidence,  unless  objection  was  taken  thereto  in  the  court  below,  and 
entered  of  record;  but  the  same  shall  otherwise  be  deemed  to  have 
been  admitted  by  consent. 

No.  14. — Certtobabi. 
No  certiorari  for  diminution  of  the  record  shall  be  hereafter  awarded 
in  any  cause,  unless  a  motion  therefor  shall  be  made  in  writing ;  and 
the  facts  on  which  the  same  is  founded  shall,  if  not  admitted  by  the 
other  party,  be  verified  by  affidavit.  And  all  motions  for  such  certio- 
rari shall  be  made  at  the  first  term  of  the  entry  of  the  cause;  otherwise 
the  same  shall  not  be  granted,  unless  upon  special  cause  shown  in 
court,  accounting  satisfactorily  for  the  delay. 

No.  15. — Death  op  a  Pabty. 
1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either 
party  shall  die,  the  proper  representatives  in  the  personalty  or  realty 
of  the  deceased  party,  according  to  the  nature  of  the  case,  may  volun- 
tarily come  in  and  be  admitted  parties  to  the  suit;  and  thereupon  the 
cause  shall  be  heard  and  determined,  as  in  other  cases ;  and  if  such 
representatives  shall  not  voluntarily  become  parties,  then  the  other 
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party  may  suggest  the  death  on  the  record,  and  thereupon,  on  motion, 
obtain  an  order,  that  unless  such  representatives  shall  become  parties 
within  the  first  ten  days  of  the  ensuing  term,  the  party  moving  for 
such  order,  if  the  defendant  in  error,  shall  be  entitled  to  have  the  writ 
of  error  or  appeal  dismissed ;  and  if  the  party  so  moving  shall  be  the 
plaintiff  in  error,  he  shall  be  entitled  to  open  the  record,  and,  on  hear- 
ing, have  the  same  reversed,  if  it  be  erroneous :  Jhrovidedy  however^ 
That  a  copy  of  every  such  order  shall  be  printed  in  some  newspaper 
at  the  seat  of  government,  in  which  the  laws  of  the  United  States  shall 
be  printed  by  authority,  for  three  successive  weeks,  at  least  sixty  days 
before  the  beginning  of  the  term  of  the  supreme  court  then  next 
ensuing. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives 
of  the  deceased  do  not  appear  by  the  tenth  day  of  the  second  term 
next  ensuing  the  suggestion,  and  no  measures  are  taken  by  the  oppo- 
site party,  within  that  time,  to  compel  their  appearance,  the  case  shall 
abate. 

No.  16. — No  Appearance  of  Plaintiff  in  Error. 
When  there  is  no  appearance  of  the  plaintiff  in  error  when  the  case 
is  called  for  trial,  the  defendant  may  have  the  plaintiff  called,  and 
dismiss  the  writ  of  error,  or  may  open  the  record  and  pray  for  an 
affirmance. 

No.  17. — No  Appearance  of  Defendant  in  Error. 
Where  the  defendant  in  error  fails  to  appear  when  the  cause  shall 
be  called  for  trial,  the  court  may  proceed  to  hear  an  argument  on  the 
part  of  the  plaintiff,  and  give  judgment  according  to  the  right  of 
the  cause. 

No.  18. — No  Appearance  of  Either  Party. 
When  a  cause  is  reached  in  the  regular  call  of  the  docket,  and  no 
appearance  is  entered  for  either  party,  the  case  shall  be  dismissed,  at 
the  costs  of  the  plaintiff. 

No.  19. — Neither  Party  Ready  at  the  Second  Term. 
When  a  case  is  called  for  argument  at  two  successive  terms,  and 
upon  the  call  at  the  second  term,  neither  party  is  prepared  to  argue  it, 
it  shall  be  dismissed  at  the  costs  of  the  plaintiff,  unless  sufficient  cause 
is  shown  for  further  postponement. 

No.  20. — Printed  Arguments. 
1.  In  all  cases  brought  here  on  appeal,  writ  of  error  or  otherwise,  the 
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court  will  receive  printed  arguments,  without  regard  to  the  number 
of  the  case  on  the  docket,  if  the  counsel  on  both  sides  shall  choose  so 
to  submit  the  same.  But  the  arguments  must  be  filed  within  the  first 
ten  days  of  the  term,  and  signed  by  attorneys  or  counsellors  of  this 
court. 

2.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and 
argued  orally  in  behalf  of  one  of  the  parties,  no  printed  argument  will 
be  received  unless  it  is  filed  before  the  oral  argument  begins,  and  the 
court  will  proceed  to  consider  and  decide  the  case  upon  the  ex  parte 
argument. 

No.  21. — Two  Counsel — Two  Houbs — Bbiefs. 

1.  Only  two  counsel  shall  be  permitted  to  argue  for  each  party, 
plaintiff  and  defendant,  in  a  cause. 

2.  No  counsel  will  be  permitted  to  speak  in  the  argument  of  any 
case  more  than  two  hours,  without  the  special  leave  of  the  court, 
granted  before  the  argument  begins. 

3.  Counsel  will  not  be  heard,  unless  a  printed  brief  or  abstract  of  the 
case  be  filed,  together  with  the  points  intended  to  be  made,  and  the 
authorities  intended  to  be  cited  in  support  of  them  arranged  under 
the  respective  points ;  and  no  other  book  or  case  [shall]  be  referred  to 
in  the  argument. 

4.  The  same  shall  be  signed  by  an  attorney  or  counsellor  of  this 
court. 

5.  If  one  of  the  parties  omits  to  file  such  statement,  he  cannot  be 
heard,  and  the  case  will  be  heard  ex  parte  upon  the  argument  of  the 
party  by  whom  the  statement  is  filed. 

6.  Fifteen  printed  copies  of  the  abstract,  points,  and  authorities, 
required  by  this  rule,  shall  be  filed  with  the  clerk  three  days  before 
the  cause  is  called  for  argument ;  nine  of  these  copies  for  the  court, 
one  for  the  reporter,  one  to  be  retained  by  the  clerk,  and  the  residue 
for  counsel. 

7.  When  no  counsel  appears  for  the  parties,  and  no  printed  brief  or 
argument  is  filed,  only  one  counsel  will  be  heard  for  the  adverse  party. 
But  if  a  printed  brief  or  argument  is  filed,  the  adverse  party  will  be 
entitled  to  be  heard  by  two  counsel. 

No.  22. — Obdeb  op  Argument. 
The  plaintiff  or  appellant  in  this  court  shall  be  entitled  to  open  and 
conclude  the  case.    But  when  there  are  cross-appeals,  they  shall  be 
argued  together  as  one  case,  and  the  plaintiff  in  the  cause  below  shall 
be  entitled  to  open  and  conclude  the  argument. 
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No.  28. — Interest,  <fcc. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  to  the  supreme  court, 
and  the  judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be 
calculated  and  levied  from  the  date  of  the  judgment  below  until  the 
same  is  paid,  at  the  same  rate  that  similar  judgments  bear  interest  in 
the  courts  of  the  state  where  such  judgment  is  rendered. 

"2.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of 
money  in  cases  in  chancery,  unless  otherwise  ordered  by  this  court. 

8.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on 
the  judgment  in  the  circuit  court,  and  shall  appear  to  have  been  sued 
out  merely  for  delay,  damages  shall  be  awarded,  at  the  rate  of  ten  per 
cent  per  annum  on  the  amount  of  the  judgment ;  and  the  damages 
shall  be  calculated  from  the  date  of  the  judgment  in  the  court  below, 
until  the  money  is  paid. 

No.  24. — Costs. 

1.  In  all  cases  where  a  suit  shall  be  dismissed  in  this  court,  except 
where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be 
allowed  to  the  defendant  in  error,  or  appellee,  as  the  case  may  be,  un- 
less otherwise  agreed  by  the  parties. 

2.  In  all  oases  of  affirmance  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  as  the  case 
may  be,  unless  otherwise  ordered  by  the  court. 

3.  In  all  cases  of  reversal  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  in  this  court  for  the  plaintiff  in  error  or  appellee, 
as  the  case  may  be,  unless  otherwise  ordered  by  the  court. 

4.  Neither  of  the  foregoing  rules  shall  apply  to  cases  where  the 
United  States  are  a  party ;  but  in  such  cases  no  costs  shall  be  allowed 
for  or  against  the  United  States. 

5.  In  all  cases  of  the  dismissal  of  any  suit  in  this  court,  it  shall  be 
the  duty  of  the  clerk  to  issue  a  mandate  or  other  proper  process,  in  the 
nature  of  a  procedendo,  to  the  court  below,  for  the  purpose  of  inform- 
ing  such  court  of  the  proceedings  in  this  court,  so  that  further  pro- 
ceedings maybe  had  in  such  court  as  to  law  and  justice  may  appertain. 

6.  When  costs  are  allowed  in  this  qpurt,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  below,  and  annex  to  the  same  the 
bill  of  items  taxed  in  detail. 

No.  25. — Opinions  op  the  Court. 
1.  All  opinions  delivered  by  the  court  shall  immediately,  upon  the 
delivery  thereof,  be  delivered  over  to  the  clerk  to  be  recorded.    And 
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it  shall  be  the  duty  of  the  clerk  to  cause  the  same  to  be  forthwith 
recorded,  and  to  deliver  the  originals,  with  a  transcript  of  the  judg- 
ment or  decree  of  the  court  thereon,  to  the  reporter,  as*  soon  as  the 
same  shall  be  recorded. 

2.  And  all  the  opinions  of  the  court,  as  far  as  practicable,  shall  be 
recorded  during  the  term,  so  that  the  publication  of  the  reports  may 
not  be  delayed  thereby. 

3.  The  original  opinions  of  the  court,  delivered  to  the  reporter,  shall 
be  tiled  in  the  office  of  the  clerk  of  the  court,  for  preservation,  as  soon 
as  the.  volume  of  reports  for  the  term  at  which  they  are  delivered, 
shall  be  published. 

No.  26. — Call  op  the  Docket. 
The  court,  on  the  second  day  of  each  term,  will  commence  calling 
the  cases  for  argument  in  the  order  in  which  they  stand  on  the  docket, 
and  proceed  from  day  to  day  during  the  term,  in  the  same  order ;  and 
if  the  parties,  or  either  of  them,  shall  be  ready  when  the  case  is  called, 
the  same  shall  be  heard;  and  if  neither  party  shall  be  ready  to  pro- 
ceed in  the  argument,  the  cause  shall  go  down  to  the  foot  of  the 
docket,  unless  some  good  and  satisfactory  reason  to  the  contrary  be 
shown  to  the  court.  The  ten  causes  only  shall  be  considered  liable  to 
be  called  on  each  day  during  the  term,  including  the  one  under  argu- 
ment, if  the  same  shall  not  be  concluded  on  the  preceding  day.  No 
cause  shall  be  taken  up  out  of  the  order  on  the  docket,  or  be  set  down 
for  any  particular  day,  except  under  special  and  peculiar  circumstances, 
to  be  shown  to  the  court.  Every  cause  which  shall  be  called  in  its 
order,  and  passed,  and  put  at  the  foot  of  the  docket,  shall,  if  not 
reached  again,  during  the  term  it  is  called,  be  continued  to  the  next 
term  of  the  court. 

/  No.  27. — Motion  Day. 

The  court  will  not  hear  arguments  on  Saturday  (unless  for  special 
cause  it  shall  order  the  contrary),  but  will  devote  that  day  to  the  other 
business  of  the  court ;  and  on  Friday  of  each  week,  during  the  sitting 
of  the  court,  motions  in  cases  not  required  by  the  rules  of  the  court 
to  be  put  on  the  docket  shall  be  entitled  to  preference,  if  such  motions 
shall  be  made  before  the  court  shall  have  entered  on  the  hearing  of  a 
cause  upon  the  docket. 

No.  28. — Adjournment. 

The  court  will,  at  every  session,  announce  on  what  day  it  will  adjourn, 
at  least  ten  days  before  the  time  which  shall  be  fixed  upon;  and  the 
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court  will  take  up  no  case  for  argument,  nor  receive  any  case  upon 
printed  briefs,  within  three  days  next  before  the  day  fixed  upon  for 
adjournment. 

No.  29. — Dismissing  cases  in  vacation. 
Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in 
this  court,  or  the  appellant  and  appellee  in  any  appeal,  shall  at  any 
time  hereafter,  in  vacation  and  out  of  term  time,  by  their  respective 
attorneys,  who  are  entered  as  such  on  the  record,  sign  and  file  with  the 
clerk  an  agreement  in  writing,  directing  the  case  to  be  dismissed,  and 
specifying  the  terms  upon  which  it  is  to  be  dismissed  as  to  costs, 
and  also  paying  to  the  clerk  any  fees  that  may  be  due  to  him,  it  shall 
%  be  the  duty  of  the  clerk  to  enter  the  case  dismissed,  and  to  give  to 
either  party  which  may  request  it,  a  copy  of  the  agreement  filed;  but 
no  mandate  or  other  process  is  to  issue  without  an  order  by  the  court. 


III. 

Rules  of  Practice  for  the  Courts  of  Equity  of  the 

United  States. 

[It  will  be  recollected  that  by  the  process  act  of  1792,  it  was  ordained 
that  the  forms  and  modes  of  proceeding  in  suits  in  equity  should  be 
according  to  the  principles,  rules  and  usages  which  belong  to  courts  of 
equity,  subject,  however,  to  such  alterations  and  additions  as  the  courts 
respectively  should,  in  their  discretion  deem  expedient,  or  such  regula- 
tions as  the  Supreme  Court  of  the  United  States  should  think  proper 
from  time  to  time,  by  rule,  to  prescribe  to  any  circuit  or  district  court 
concerning  the  same.  In  virtue  of  the  authority  with  which  the  supreme 
court  was  thus  invested,  a  set  of  rules  for  the  regulation  of  equity 
practice  was  promulgated  by  the  supreme  court  in  1822,  which  were 
printed  in  the  earlier  editions  of  this  work ;  but  these  have  been  super- 
seded by  the  following  more  full  and  elaborately  devised  body  of  rules 
adopted  in  1842.  Although  they  relate  to  a  subject  not  treated  of  in 
this  work,  and  notwithstanding  the  considerable  space  they  occupy,  the 
author  is  of  opinion  that  his  professional  brethren  would  not  approve 
of  their  omission.  By  the  90th  rule,  it  will  be  seen,  the  practice  of 
the  high  court  of  Chancery  in  England  is  adopted  in  all  cases  not  pro- 
vided for  by  these  rules,  or  by  such  additional  rules  not  inconsistent 
therewith,  as  the  respective  inferior  courts  may  adopt.  The  only 
remaining  general  rules  or  orders  prescribed  by  the  supreme  court,  in 
virtue  of  the  above  mentioned  authority,  are  the  body  of  rules  promul- 
gated in  1845,  regulating  the  practice  of  the  courts  of  the  United 
States  m  Admiralty,  and  the  rules  since  made  in  addition  thereto. 
These  will  be  found  in  "Conkling's  Admiralty."] 

I. 

The  circuit  courts,  as  courts  of  equity,  shall  be  deemed  always  open 
for  the  purpose  of  filing  bills,  answers  and  other  pleadings,  for  issuing 
and  returning  mesne  and  final  process  and  commissions,  and  for  making 
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and  directing  all  interlocutory  motions,  orders,  rules  and  other  proceed* 
ings,  preparatory  to  the  hearing  of  all  causes  upon  their  merits. 

The  circuit  courts,  as  courts  of  equity,  shall  be  always  open  for  the 
purpose  of  filing  bills,  petitions,  answers,  pleas  and  other  pleadings, 
for  issuing  and  returning  mesne  and  final  process  and  commissions,  and 
for  making  and  directing  all  interlocutory  motions,  orders,  rules  and 
other  proceedings  whatever,  preparatory  to  the  hearing  of  all  causes 
pending  therein  upon  their  merits.  And  it  shall  be  competent  for  any 
judge  of  the  court,  upon  reasonable  notice  to  the  parties,  in  the  clerk's 
office,  or  at  chambers,  and  in  vacation  as  well  as  in  term,  to  make, 
direct  and  award  all  such  process,  commissions  and  interlocutory 
orders,  rules  and  other  proceedings,  whenever  the  same  are  not  grant- 
able  of  course,  according  to  the  rules  and  practice  of  the  court 

n. 

The  clerk's  office  shall  be  open,  and  the  clerk  shall  be  in  attendance 
therein  on  the  first  Monday  of  every  month,  for  the  purpose  of  receiv- 
ing, entering,  entertaining  and  disposing  of  all  motions,  rules,  orders 
and  other  proceedings,  which  are  grantable  of  course,  and  applied  for, 
or  had  by  the  parties  or  their  solicitors  in  all  causes  pending  in  equity, 
in  pursuance  of  the  rules  hereby  prescribed. 

m. 

Any  judge  of  the  circuit  court,  as  well  in  vacation  as  in  term,  may, 
at  chambers,  or  on  the  rule  days,  at  the  clerk's  office,  make  and  direct 
all  such  interlocutory  orders,  rules  and  other  proceedings,  preparatory 
to  the  hearing  of  all  causes  upon  their  merits,  in  the  same  manner  and 
with  the  same  effect  as  the  circuit  court  could  make  and  direct  the 
same  in  term,  reasonable  notice  of  the  application  therefor  being  first 
given  to  the  adverse  party,  or  his  solicitor,  to  appear  and  show  cause 
to  the  contrary  at  the  next  rule  day  thereafter,  unless  some  other  time 
is  assigned  by  the  judge  for  the  hearing. 

IV. 

All  motions,  rules,  orders  and  other  proceedings  made  and  directed 

at  chambers,  or  on  rule  days  at  the  clerk's  office,  whether  special  or  of 

course,  shall  be  entered  by  the  clerk  in  an  order  book,  to  be  kept  at  the 

clerk's  office  on  the  day  when  they  are  made  and  directed,  which  book 

shall  be  open  at  all  office  hours,  to  the  tree  inspection  of  the  parties  in 

any  suit  in  equity,  and  their  solicitors.    And,  except  in  cases  where 

personal  or  other  notice  is  specially  required  or  directed,  such  entry  in 

the  order  book  shall  be  deemed  sufficient  notice  to  the  parties  and  their 

95 
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solicitors,  without  farther  service  thereof  of  all  orders,  rules,  acta, 
notices  and  other  proceedings  entered  in  such  order  book,  touching 
any  and  all  the  matters  in  the  suits,  to  and  in  which  they  are  parties 
and  solicitors.  And  notice  to  the  solicitors  shall  be  deemed  notice  to 
the  parties  for  whom  they  appear  and  whom  they  represent,  in  all  cases 
where  personal  notice  on  the  parties  is  not  otherwise  specially  required. 
Where  the  solicitors  for  all  the  parties  in  a  suit  reside  in  or  near  the 
same  town  or  city,  the  judges  of  the  circuit  court  may,  by  rule,  abridge 
the  time  for  notice  of  rules,  orders  or  other  proceedings,  not  requiring 
personal  service  on  the  parties,  in  their  discretion. 

V. 

All  motions  and  applications  in  the  clerk's  offioe  for  the  issuing  of 
mesne  process  and  final  process  to  enforce  and  execute  decrees,  for 
filing  bills,  answers,  pleas,  demurrers  and  other  pleadings;  for  making 
amendments  to  bills  and  answers;  for  taking  bills  pro  confeeeo;  for 
filing  exceptions,  and  for  other  proceedings  in  the  clerk's  office,  which 
do  not,  by  the  rules  hereinafter  prescribed,  require  any  allowance  or 
order  of  the  court,  or  of  any  judge  thereof  shall  be  deemed  motions 
and  applications,  grantable  of  course  by  the  clerk  of  the  court.  But 
the  same  may  be  suspended  or  altered,  or  rescinded  by  any  judge  of  the 
court,  upon  special  cause  shown. 

VI. 
All  motions  for  rules  or  orders  and  other  proceedings,  which  are  not 
grantable  of  course,  or  without  notice,  shall,  unless  a  different  time  be 
assigned  by  a  judge  of  the  court,  be  made  on  a  rule  day,  and  entered 
in  the  order  book,  and  shall  be  heard  at  the  rule  day  next  after  that 
on  which  the  motion  is  made.  And  if  the  adverse  party,  or  his  solici- 
tor, shall  not  then  appear,  or  shall  not  show  good  cause  against  the 
same,  the  motion  may  be  heard  by  any  judge  of  the  court  ex  parte, 
and  granted,  as  if  not  objected  to,  or  refused,  in  his  discretion. 

PBOOESa 

vn. 

The  process  of  subpana  shall  oonstitute  the  proper  mesne  process 
in  all  suits  in  equity,  in  the  first  instance,  to  require  the  defendant  to 
appear  and  answer  the  exigency  of  the  bill ;  and  unless  otherwise  pro- 
vided in  these  rules,  or  specially  ordered  by  the  circuit  court,  a  writ 
of  attachment,  and  if  the  defendant  cannot  be  found,  a  writ  of  seques- 
tration or  a  writ  of  assistance  to  enforce  a  delivery  of  possession,  as 


Appendix. — Rules  op  Practice  in  Equity.  755 

the  case  may  require,  shall  be  the  proper  process  to  issue  for  the  pur- 
pose of  compelling  obedience  to  any  interlocutory  or  final  order  or 
decree  of  the  court. 

vm. 

Final  process  to  execute  any  decree  may,  if  the  decree  be  solely  for 
the  payment  of  money,  be  by  a  writ  of  execution,  in  the  form  used 
in  the  circuit  court  in  suits  at  common  law  in  actions  of  assumpsit. 
If  the  decree  be  for  the  performance  of  any  specific  act,  as,  for  exam- 
ple, for  the  execution  of  a  conveyance  of  land,  or  the  delivering  up  of 
deeds,  or  other  documents,  the  decree  shall,  in  all  cases,  prescribe  the 
time  within  which  the  act  shall  be  done,  of  which  the  defendant  shall 
be  bound  without  further  service  to  take  notice ;  and  upon  affidavit  of 
the  plaintiff  filed  in  the  clerk's  office,  that  the  same  has  not  been  com- 
plied with  within  the  prescribed  time,  the  clerk  shall  issue  a  writ  of 
attachment  against  the  delinquent  party,  from  which,  if  attached  there- 
on, he  shall  not  be  discharged,  unless  upon  a  full  compliance  with  the 
decree  and  the  payment  of  all  costs,  or  upon  a  special  order  of  the  court 
or  of  a  judge  thereof  upon  motion  and  affidavit,  enlarging  the  time  for 
the  performance  thereof.  If  the  delinquent  party  cannot  be  found,  a 
writ  of  sequestration  shall  issue  against  his  estate  upon  the  return  of 
non  est  inventus,  to  compel  obedience  to  the  decree. 

IX. 

When  any  decree  or  order  is  for  the  delivery  of  possession,  upon 
proof  made  by  affidavit  of  a  demand  and  refusal  to  obey  the  decree 
or  order,  the  party  prosecuting  the  same  shall  be  entitled  to  a  writ  of 
assistance  from  the  clerk  of  the  court. 

X. 

Every  person,  not  being  a  party  in  any  cause,  who  has  obtained  an 
order,  or  in  whose  favor  an  order  shall  have  been  made,  shall  be 
enabled  to  enforce  obedience  to  such  order  by  the  same  process,  as  if 
he  were  a  party  to  the  cause ;  and  every  person  not  being  a  party  in 
any  cause,  against  whom  obedience  to  any  order  of  the  court  may  be 
enforced,  shall  be  liable  to  the  same  process  for  enforcing  obedience  to 
such  order,  aa  if  he  were  a  party  in  the  cause. 

SERVICE  OP  PROCESS. 

XI. 

No  process  of  subpoena  shall  issue  from  the  clerk's  office  in  any  suit 
in  equity,  until  the  bill  is  filed  in  the  office. 
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Whenever  a  bill  is  filed,  the  clerk  shall  issue  the  process  of  subpoena 
thereon,  as  of  course,  upon  the  application  of  the  plaintiff  which  shall 
be  returnable  into  the  clerk's  office  the  next  rule  day,  or  the  next  rule 
day  but  one,  at  the  election  of  the  plaintiff  occurring  after  twenty 
days  from  the  time  of  the  issuing  thereof.  At  the  bottom  of  the 
subpoena  shall  be  placed  a  memorandum,  that  the  defendant  is  to  enter 
his  appearance  in  the  suit  in  the  clerk's  office,  on  or  before  the  day  at 
which  the  writ  is  returnable ;  otherwise,  the  bill  may  be  taken  pro  con- 
fesao.  Where  there  are  more  than  one  defendant,  a  writ  of  subpoena 
may,  at  the  election  of  the  plaintiff  be  sued  out  separately  for  each 
defendant,  except  in  the  case  of  husband  and  wife,  defendants,  or  a 
joint  subpoena  against  all  the  defendants. 

XTTT. 

The  service  of  all  subpoenas  shall  be  by  a  delivery  of  a  copy  thereof 

by  the  officer  serving  the  same,  to  the  defendant  personally,  or,  in  the 

case  of  husband  and  wife,  to  the  husband  personally,  or  by  leaving  a 

copy  thereof  at  the  dwelling-house  or  usual  place  of  abode  of  each 

defendant,  with  some  free  white  person,  who  is  a  member  or  a  resident 

in  the  family. 

XIV. 

Whenever  any  subpoena  shall  be  returned  not  executed  as  to  any 

defendant,  the  plaintiff  shall  be  entitled  to  another  subpoena,  totiea 

quotiesy  against  such  defendant,  if  he  shall  require  it,  until  due  service 

is  made. 


The  service  of  all  process,  mesne  and  final,  shall  be  by  the  marshal 
of  the  district,  or  his  deputy,  or  some  other  person  specially  appointed 
by  the  court  for  that  purpose,  and  not  otherwise ;  in  the  latter  case, 
the  person  serving  the  process  shall  make  affidavit  thereof. 

XVL 
Upon  the  return  of  the  subpoena,  as  served  and  executed  upon  any 
defendant,  the  clerk  shall  enter  the  suit  upon  his  docket  as  pending  in 
the  court,  and  shall  state  the  time  of  the  entry. 

APPEARANCE. 

xvn. 

The  appearance  day  of  the  defendant  shall  be  the  rule  day,  to  which 
the  subpoena  is  made  returnable ;  provided,  he  has  been  served  with 
the  process  twenty  days  before  that  day;  otherwise,  his  appearance 
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day  shall  be  the  next  role  day  succeeding  the  rule  day  when  the  pro* 
cess  is  returnable. 

The  appearance  of  the  defendant,  either  personally  or  by  his  solicitor, 
shall  be  entered  in  the  order  book  on  the  day  thereof  by  the  clerk. 

BILLS  TAKEN  PRO  COOTESSCX 

xvm. 

It  shall  be  the  duty  of  the  defendant,  unless  the  time  shall  be  other** 
wise  enlarged,  for  cause  shown,  by  a  judge  of  the  court  upon  motion 
for  that  purpose,  to  file  his  plea,  demurrer,  or  answer  to  the  bill  in  the 
clerk's  office,  on  the  rule  day  next  succeeding  that  of  entering  his 
appearance :  in  default  thereof,  the  plaintiff  may,  at  his  election,  enter 
an  order  (as  of  course)  in  the  order  book,  that  the  bill  be  taken  pro 
confeaao;  and  thereupon  the  cause  shall  be  proceeded  in  ex  parte)  and 
the  matter  of  the  bill  may  be  decreed  by  the  court  at  the  next  ensuing 
term  thereof  accordingly,  if  the  same  can  be  done  without  an  answer, 
and  is  proper  to  be  decreed;  or  the  plaintiff,  if  he  requires  any  disco- 
Tery  or  answer  to  enable  him  to  obtain  a  proper  decree,  shall  be 
entitled  to  process  of  attachment  against  the  defendant,  to  compel  an 
answer ;  and  the  defendant  shall  not,  when  arrested  upon  such  process, 
be  discharged  therefrom,  unless,  upon  filing  his  answer,  or  otherwise 
complying  with  such  order,  as  the  court  or  a  judge  thereof  may  direct, 
as  to  pleading  to,  or  fully  answering  the  bill,  within  a  period  to  be 
fixed  by  the  court  or  judge,  and  undertaking  to  speed  the  cause* 

When  the  bill  is  taken  pro  confeseo,  the  court  may  proceed  to  a 
decree  at  the  next  ensuing  term  thereof  and  such  decree  rendered  shall 
be  deemed  absolute,  unless  the  court  shall,  at  the  same  term,  set  aside 
the  same,  or  enlarge  the  time  for  filing  the  answer,  upon  cause  shown 
upon  motion  and  affidavit  of  the  defendant.  And  no  such  motion  shall 
be  granted,  unless  upon  the  payment  of  the  costs  of  the  plaintiff  in  the 
suit  up  to  that  time,  or  such  part  thereof  as  the  court  shall  deem  rea- 
sonable, and  unless  the  defendant  shall  undertake  to  file  his  answer 
within  such  time  as  the  court  shall  direct,  and  submit  to  such  other 
terms  as  the  court  shall  direct,  for  the  purpose  of  speeding  the  cause. 

FRAME  OF  BILLS. 

Every  bill,  in  the  introductory  part  thereof  shall  contain  the  names, 
places  of  abode,  and  citisenship  of  all  the  parties,  plaintiffs  and  defend- 
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ants,  by  and  against  whom  the  bill  is  brought.    The  form,  in  Mb* 

stance,  shall  be  as  follows : 

"To  the  judges  of  the  circuit  court  of  the  United  States  for  the  dis- 
trict of A  B  of ,  and  a  citizen  of  the  state  of ,  brings 

this,  his  bill,  against  C  D,  of ,  and  a  citizen  of  the  state  of , 

and  E  F,  of ,  and  a  citizen  of  the  state  of—.    And  thereupon 

your  orator  complains  and  says,  that,"  <fcc- 

AAl» 

The  plaintiff  in  his  bill  shall  be  at  liberty  to  omit,  at  his  option,  the 
part  which  is  usually  called  the  common  confederacy  clause  of  the  bill, 
averring  a  confederacy  between  the  defendants  to  injure  or  defraud  the 
plaintiff;  also  what  is  commonly  called  the  charging  part  of  the  bill, 
setting  forth  the  matters  or  excuses,  which  the  defendant  is  supposed 
to  intend  to  set  up  by  way  of  defense  to  the  bill ;  also,  what  is  com" 
monly  called  the  jurisdiction  clause  of  the  bill,  that  the  acts  complained 
of  are  contrary  to  equity,  and  that  the  defendant  is  without  any  remedy 
at  law ;  and  the  bill  shall  not  be  demurrable  therefor.  And  the  plain- 
tiff may,  in  the  narrative  or  stating  part  of  his  bill,  state  and  avoid,  by 
counter  averments,  at  his  option,  any  matter  or  thing  which  he  supposes 
will  be  insisted  upon  by  the  defendant,  by  way  of  defense  or  excuse,  to 
the  case  made  by  the  plaintiff  for  relief.  The  prayer  of  the  bill  shall 
ask  the  special  relief  to  which  the  plaintiff  supposes  himself  entitled, 
and  also  shall  contain  a  prayer  for  general  relief;  and  if  an  injunction, 
or  a  writ  of  ne  exeat  regnoy  or  any  other  special  order  pending  the  suit, 
is  required,  it  shall  also  be  specially  asked  for. 

XXTT. 

If  any  persons,  other  than  those  named  as  defendants  in  the  bill, 
shall  appear  to  be  necessary  or  proper  parties  thereto,  the  bill  shall 
aver  the  reason  why  they  are  not  made  parties,  by  showing  them  to 
be  without  the  jurisdiction  of  the  court,  or  that  they  cannot  be  joined 
without  ousting  the  jurisdiction  of  the  court  as  to  the  other  parties. 
And,  as  to  persons  who  are  without  the  jurisdiction,  and  may  properly 
be  made  parties,  the  bill  may  pray  that  process  may  issue  to  make  them 
parties  to  the  bill,  if  they  should  come  within  the  jurisdiction. 

The  prayer  for  process  of  subpoena  in  the  bill  shall  contain  the  names 
of  all  the  defendants  named  in  the  introductory  part  of  the  bill,  and 
if  any  of  them  are  known  to  be  infants  under  age,  or  otherwise  under 
guardianship,  shall  state  the  fact,  so  that  the  court  may  take  order 
thereon  as  justice  may  require,  upon  the  return  of  the  process.    If  an 
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injunction,  or  a  writ  of  ne  exeat  regno,  or  any  other  special  order 
pending  the  suit,  is  asked  for  in  the  prayer  for  relief  that  shall  be 
sufficient  without  repeating  the  same  in  the  prayer  for  process. 

A  AIV . 

Every  bill  shall  contain  the  signature  of  counsel  annexed  to  it,  which 
shall  be  considered  as  an  affirmation  on  his  part,  that  upon  the  instruc- 
tions given  to  him  and  the  case  laid  before  him,  there  is  good  ground 
for  the  suit,  in  the  manner  in  which  it  is  framed. 

XXV. 

In  order  to  prevent  unnecessary  costs  and  expenses*  and  to  promote 
brevity,  succinctness,  and  directness  in  the  allegations  of  bills  and 
atswers,  the  regular  taxable  costs  for  every  bill  and  answer  shall  in  no 
case  exceed  the  sum,  which  is  allowed  in  the  state  court  of  Chancery 
in  the  district,  if  any  there  be;  but  if  there  be  none,  then  it  shall  not 
exteed  the  sum  of  three  dollars  for  every  bill  or  answer. 

SCANDAL  AND  IMPERTINENCE  IN  BILLS. 

XXVL 

livery  bill  shall  be  expressed  in  as  brief  and  succinct  terms  as  it 
reasonably  can  be,  and  shall  contain  no  unnecessary  recitals  of  deeds, 
documents,  contracts  or  other  instruments,  in  hose  verba,  or  any  other 
impertinent  matter,  or  any  scandalous  matter  not  relevant  to  the  suit. 
If  it  does,  it  may  on  exceptions  be  referred  to  a  master  by  any  judge 
of  the  court  for  impertinence,  or  scandal,  and  if  so  found  by  him,  the 
matter  shall  be  expunged  at  the  expense  of  the  plaintiff  and  he  shall 
pay  to  he  defendant  all  his  costs  in  the  suit  up  to  that  time,  unless  the 
court  o:  a  judge  thereof  shall  otherwise  order.  If  the  master  shall 
report  that  the  bill  is  not  scandalous  or  impertinent,  the  plaintiff 
shall  be  entitled  to  all  costs  occasioned  by  the  reference. 

xxvn. 

No  order  shall  be  made  by  any  judge  for  referring  any  bill,  answer, 
or  pleading,  or  other  matter,  or  proceeding  depending  before  the  court 
for  scandal,  or  impertinence,  nnless  exception,  are  taken  in  siting, 
and  signed  by  counsel,  describing  the  particular  passages  which  are 
considered  to  be  scandalous  or  impertinent;  nor  unless  the  exceptions 
shall  be  filed  on  or  before  the  next  rule  day,  after  the  process  on  the 
hill  shall  be  returnable,  or  after  the  answer  or  pleading  is  filed.  And 
such  order,  when  obtained,  shall  be  considered  as  abandoned,  unless 
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the  party  obtaining  the  order  shall,  without  any  unnecessary  del*? 
procure  the  master  to  examine  and  report  .on  the  same  on  or  befor* 
the  next  succeeding  rule  day,  or  the  master  shall  certify,  that  further 
time  is  necessary  for  him  to  complete  the  examination. 


AMENDMENTS  OF  BELL& 


The  plaintiff  shall  be  at  liberty  as  a  matter  of  course,  and  withott 
payment  of  oosts,  to  amend  his  bill  in  any  matters  whatsoever,  before 
any  copy  has  been  taken  out  of  the  clerk's  office,  and  in  any  smal 
matter  afterwards,  such  as  filling  blanks,  correcting  errors  of  date), 
misnomer  of  parties,  misdescription  of  premises,  clerical  errors,  aid 
generally  in  matters  of  form.  But  if  he  amend  in  a  material  poiat 
(as  he  may  do,  of  course),  after  a  copy  has  been  so  taken,  before  aiy 
answer  or  plea,  or  demurrer  to  the  bill,  he  shall  pay  the  defendant  'tie 
costs  occasioned  thereby,  and  shall,  without  delay,  furnish  him  a  for 
copy  thereof  free  of  expense,  with  suitable  references  to  the  places 
where  the  same  are  to  be  inserted.  And  if  the  amendments  are  nune* 
rous,  he  shall  furnish,  in  like  manner,  to  the  defendant,  a  copy  of  tte 
whole  bill  as  amended,  and  if  there  be  more  than  one  defendant  a 
copy  shall  be  furnished  to  each  defendant  affected  thereby. 

After  an  answer,  or  plea,  or  demurrer  is  put  in,  and  before  replica* 
tion,  the  defendant  may,  upon  motion  or  petition,  without  rotice, 
obtain  an  order  from  any  judge  of  the  court,  to  amend  his  billon  or 
before  the  next  succeeding  rule  day,  upon  payment  of  costs  or  vithout 
payment  of  costs,  as  the  court  or  a  judge  thereof,  may,  in  his  discre- 
tion, direct  But  after  replication  filed,  the  plaintiff  shall  not  be 
permitted  to  withdraw  it  and  to  amend  his  bill,  except  upon  s  special 
order  of  a  judge  of  the  court,  upon  motion  or  petition,  jfter  due 
notice  to  the  other  party,  and  upon  proof  by  affidavit,  that  the  same 
is  not  made  for  the  purpose  of  vexation  or  delay,  or  that  the  matter 
of  the  proposed  amendment  is  material,  and  could  not,  with  reason- 
able diligence  have  been  sooner  introduced  into  the  bill,  and  upon  the 
plaintiff's  submitting  to  such  other  terms  as  may  be  imposed  by 
the  judge  for  speeding  the  cause. 


If  the  plaintiff  so  obtaining  any  order  to  amend  his  bill  after  answer 
or  plea,  or  demurrer,  or  after  replication,  shall  not  file  his  amendments 
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or  amended  bill,  as  the  case  may  require,  in  the  clerk's  offioe,  on  or 
btofore  the  next  succeeding  rule  day,  he  shall  be  considered  to  hare 
abandoned  the  same,  and  the  cause  shall  proceed,  as  if  no  application 
for  any  amendment  had  been  made. 


DEMURRERS  AND >  PLEAS. 

XXXI. 

No  demurrer  or  plea  shall  be  allowed  to  be  filed  to  any  bill,  unless 
upon  a  certificate  of  counsel,  that  in  his  opinion  it  is  well  founded  in 
point  of  law,  and  supported  by  the  affidavit  of  the  defendant,  that  it  is 
not  interposed  for  delay;  and  if  a  plea,  that  it  is  true  in  point  of  fact. 

XXXII. 

The  defendant  may,  at  any  time  before  the  bill  is  taken  for  con- 
fessed, or  afterwards  with  the  leave  of  the  court,  demur  orplead  to  the 
whole  bill,  or  to  a  part  of  it,  and  he  may  demur  to  part,  plead  to  part, 
and  answer  as  to  the  residue;  but  in  every  case,  in  which  the  bill 
specially  charges  fraud  or  combination,  a  plea  to  such  part  must  be 
accompanied  with  an  answer  fortifying  the  plea,  and  explicitly  deny* 
ing  the  fraud  and  combination,  and  the  facts  on  which  the  charge  is 
founded. 

xxxm. 

The  plaintiff  may  set  down  the  demurrer  or  plea  to  be  argued,  or 
he  may  take  issue  on  the  plea.  If,  upon  an  issue,  the  facts  stated  in 
the  plea  be  determined  for  the  defendant,  they  shall  avail  him,  as  far 
as  in  law  and  equity  they  ought  to  avail  him. 

XXXIV. 
If,  upon  the  hearing,  any  demurrer  or  plea  is  overruled,  the  plaintiff 
shall  be  entitled  to  his  costs  in  the  cause  up  to  that  period,  unless  the 
court  shall  be  satisfied  that  the  defendant  had  good  ground,  in  point 
of  law  or  fact,  to  interpose  the  same,  and  it  was  not  interposed  vexa- 
tiously  or  for  delay.  And  upon  the  overruling  of  any  plea  or  demurrer, 
the  defendant  shall  be  assigned  to  answer  the  bill,  or  so  much  thereof 
as  is  covered  by  the  plea  or  demurrer,  the  next  succeeding  rule  day,  or 
at  such  other  period,  as,  consistently  with  justice  and  the  rights  of  the 
defendant,  the  same  can,  in  the  judgment  of  the  court,  be  reasonably 
done ;  in  default  whereof,  the  bill  shall  be  taken  against  him,  pro  cor* 
feasor  and  the  matter  thereof  proceeded  in  and  decreed  accordingly. 
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A  A  A  V. 

I£  upon  the  hearing,  any  demurrer  or  plea  shall  be  allowed,  the 
defendant  shall  be  entitled  to  his  costs.  Bat  the  court  may,  in  its  dis- 
cretion, npon  motion  of  the  plaintiff  allow  him  to  amend  his  bill  upon 
such  terms  as  it  shall  deem  reasonable. 

XXXVL 

No  demurrer  or  plea  shall  be  held  bad  and  overruled  npon  argument, 
only  because  such  demurrer  or  plea  shall  not  cover  so  much  of  the  bill 
as  it  might  by  law  have  extended  to. 

XXXVTL 

No  demurrer  or  plea  shall  be  held  bad  and  overruled  upon  argument, 
only  because  the  answer  of  the  defendant  may  extend  to  some  part  of 
the  same  matter,  as  may  be  covered  by  such  demurrer  or  plea* 

xxxvm. 

If  the  plaintiff  shall  not  reply  to  any  plea,  or  set  down  any  plea  or 
demurrer  for  argument,  on  the  rule  day,  when  the  same  is  filed,  or  on 
the  next  succeeding  rule  day,  he  shall  be  deemed  to  admit  the  truth 
and  sufficiency  thereof,  and  his  bill  shall  be  dismissed  as  of  course, 
unless  a  judge  of  the  court  shall  allow  him  further  time  for  the  purpose. 

AivAl  A. 

The  rule,  that,  if  a  defendant  submits  to  answer,  he  shall  answer 
fully  to  all  the  matters  of  the  bill,  shall  no  longer  apply  in  cases  where 
he  might  by  plea  protect  himself  from  such  answer  and  discovery. 
And  the  defendant  shall  be  entitled  in  all  cases  by  answer  to  insist 
upon  all  matters  of  defense  (not  being  matters  of  abatement,  or  to  the 
character  of  the  parties,  or  matters  of  form),  in  bar  of  or  to  the  merits 
of  the  bill,  of  which  he  may  be  entitled  to  avail  himself  by  a  plea  in 
bar;  and  in  such  answer  he  shall  not  be  compellable  to  answer  any 
other  matters,  than  he  would  be  compellable  to  answer  and  discover 
upon  filing  a  plea  in  bar,  and  an  answer  in  support  of  such  plea,  touch- 
ing the  matters  set  forth  in  the  bill,  to  avoid  or  repel  the  bar  or  defense. 
Thus,  for  example,  a  bona  fide  purchaser,  for  a  valuable  consideration, 
without  notice,  may  set  up  that  defense  by  way  of  answer,  instead  of 
plea,  and  shall  be  entitled  to  the  same  protection,  and  shall  not  be 
compellable  to  make  any  further  answer  or  discovery  of  his  title  than 
he  would  be  in  any  answer  in  support  of  such  plea. 

XL. 
A  defendant  shall  not  be  bound  to  answer  any  statement  or  charge 
in  the  bill,  unless  specially  and  particularly  interrogated  thereto;  and 
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ft  defendant  shall  not  be  bound  to  answer  any  interrogatory  in  the  bill, 
except  those  interrogatories  which  such  defendant  is  required  to 
answer;  and  where  a  defendant  shall  answer  any  statement  or  charge- 
in  the  bill,  to  which  he  is  not  interrogated,  only  by  stating  his  igno- 
rance of  the  matter  so  stated  or  charged,  such  answer  shall  be  deemed 
impertinent.    [Rescinded ;  see  rale  93.] 

XLL 

The  interrogatories  contained  in  the  interrogating  part  of  the  bill, 
shall  be  divided  as  conveniently  as  may  be  from  each  other,  and  num- 
bered consecutively,  1,  2,  8,  <fcc.;  and  the  interrogatories,  which  each 
defendant  is  required  to  answer,  shall  be  specified  in  a  note  at  the  foot 
of  the  bill,  in  the  form  or  to  the  effect  following ;  that  is  to  say:  "The 
defendant  (A  B)  is  required  to  answer  the  interrogatories  numbered 
respectively  1,  2,  3,  Ac.;"  and  the  office  copy  of  the  bill  taken  by  each 
defendant  shall  not  contain  any  interrogatories  except  those  which 
such  defendant  is  so  required  to  answer,  unless  such  defendant  shall 
require  to  be  furnished  with  a  copy  of  the  whole  bill. 

XLII. 

The  note  at  the  foot  of  the  bill,  specifying  the  interrogatories  which 
each  defendant  is  required  to  answer,  shall  be  considered  and  treated 
as  part  of  the  bill,  and  the  addition  of  any  such  note  to  the  bill,  or  any 
alteration  in  or  addition  to  such  note  after  the  bill  is  filed,  shall  be 
considered  and  treated  as  an  amendment  of  the  bill. 

XLHI. 

Instead  of  the  words  of  the  bill  now  in  use,  preceding  the  interro- 
gating ,part  thereof,  and  beginning  with  the  words  "To  the  end, 
therefor,"  there  shall  hereafter  be  used  words  in  the  form  or  to  the 
effect  following:  "To  the  end,  therefore,  that  the  said  defendants  may, 
if  they  can,  show  why  you*  orator  should  not  have  the  relief  hereby 
prayed,  and  may,  upon  their  several  and  respective  corporal  oaths,  and 
according  to  the  best  and  utmost  of  their  several  and  respective 
knowledge,  remembrance,  information  and  belief,  full,  true,  direct  and 
perfect  answer  make  to  such  of  the  several  interrogatories  hereinafter 
numbered  and  set  forth,  as  by  the  note  hereunder  written  they  are 
respectively  required  to  answer ;  that  is  to  say — 

"1.  Whether,  <fcc. 

"  2.  Whether,  Ac." 

XLIV. 

A  defendant  shall  be  at  liberty,  by  answer,  to  decline  answering 

any  interrogatory  or  part  of  an  interrogatory,  from  answering  which 
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he  might  have  protected  himself  by  demurrer;  and  he  shall  be  at 
liberty  bo  to  decline,  notwithstanding  he  shall  answer  other  parts  of 
the  bill,  from  which  he  might  have  protected  himself  by  demurrer. 

No  special  replication  to  any  answer  shall  be  filed.    But  if  any 

matter  alleged  in  the  answer  shall  make  it  necessary  for  the  plaintiff 

to  amend  his  bill,  he  may  have  leave  to  amend  the  same  with  or  with* 

oat  the  payment  of  costs,  as  the  court  or  a  judge  thereof  may,  in  his 

discretion,  direct. 

XLVL 

In  every  case  where  an  amendment  shall  be  made  after  answer  filed, 

the  defendant  shall  put  in  a  new  or  supplemental  answer,  on  or  before 

the  next  succeeding  rule  day  after  that  on  which  the  amendment  or 

amended  bill  is  filed,  unless  the  time  therefor  is  enlarged  or  otherwise 

ordered  by  a  judge  of  the  court;  and  upon  his  default  the  like  pro* 

ceedings  may  be  had  as  in  cases  of  an  omission  to  put  in  an  answer. 

PARTIES  TO  BILLS. 

xlvh. 

In  all  cases  where  it  shall  appear  to  the  court  that  persons  who 
might  otherwise  be  deemed  necessary  or  proper  parties  to  the  suit, 
cannot  be  made  parties  by  reason  of  their  being  out  of  the  jurisdiction 
of  the  court,  or  incapable  otherwise  of  being  made  parties,  or  because 
their  joinder  would  oust  the  jurisdiction  of  the  court  as  to  the  parties 
before  the  court,  the  court  may  in  their  discretion  prooeed  in  the  cause 
without  making  such  persons  parties;  and  in  such  cases  the  decree 
Bhall  be  without  prejudice  to  the  rights  of  the  absent  parties.    * 

xLvm. 

Where  the  parties  on  either  side  are  very  numerous,  and  cannot 
without  manifest  inconvenience  and  oppressive  delays  in  the  suit,  be 
all  brought  before  it,  the  court  in  its  discretion  may  dispense  with 
making  all  of  them  parties,  and  may  proceed  in  the  suit,  having  suffi- 
cient parties  before  it  to  represent  all  the  adverse  interests  of  the 
plaintiffs  and  the  defendants  in  the  suit  properly  before  it.  But  in 
such  cases  the  decree  shall  be  without  prejudice  to  the  rights  and 
claims  of  all  the  absent  parties. 

XLIX. 
In  all  suits  concerning  real  estate,  which  is  vested  in  trustees  by 
devise,  and  such  trustees  are  competent  to  sell  and  give  discharges  for 
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the  proceeds  of  the  sale,  and  for  the  rents  and  profits  of  the  estate, 
such  trustees  shall  represent  the  persons  beneficially  interested  in  the 
estate,  or  the  proceeds,  or  the  rents  and  profits,  in  the  same  manner, 
and  to  the  same  extent,  as  the  executors  or  administrators  in  suits 
concerning  personal  estate  represent  the  persons  beneficially  interested 
in  such  personal  estate ;  and  in  such  cases  it  shall  not  be  necessary  to 
make  the  persons  beneficially  interested  in  such  real  estate,  or  rents  and 
profits,  parties  to  the  suit ;  but  the  court  may,  upon  consideration  of 
the  matter  on  the  hearing,  if  it  shall  so  think  fit,  order  such  persons  to 
be  made  parties. 

L. 

In  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be  necessary  to 
make  the  heir-at-law  a  party;  but  the  plaintiff  shall  be  at  liberty 
to  make  the  heir-at-law  a  party,  where  he  desires  to  have  the  will 
established  against  him. 

LL 

Jn  all  cases  in  which  the  plaintiff  has  a  joint  and  several  demand 
against  several  persons,  either  as  principals  or  sureties,  it  shall  not  be 
necessary  to  bring  before  the  court,  as  parties  to  a  suit  concerning 
such  demand,  all  the  persons  liable  thereto;  but  the  plaintiff  may 
proceed  against  one  or  more  of  the  persons  severally  liable. 

Ln. 

Where  the  defendant  shall,  by  his  answer,  suggest  that  the  bill  is 
defective  for  want  of  parties,  the  plaintiff  shall  be  at  liberty,  within 
fourteen  dayB  after  answer  filed,  to  set  down  the  cause  for  argument 
upon  that  objection  only;  and  the  purpose  for  which  the  same  is  so 
set  down  shall  be  notified  by  an  entry,  to  be  made  in  the  clerk's  order 
book,  in  the  form  or  to  the  effect  following  (that  is  to  say) :  "  Set 
down  upon  the  defendant's  objection  for  want  of  parties."  And  where 
the  plaintiff  shall  not  so  set  down  his  cause,  but  shall  proceed  there- 
with to  a  hearing,  notwithstanding  an  objection  for  want  of  parties 
taken  by  the  answer,  he  shall  not,  at  the  hearing  of  the  cause,  if  the 
defendant's  objection  shall  then  be  allowed,  be  entitled  as  of  course, 
to  an  order  for  liberty  to  amend  his  bill  by  adding  parties.  But  the 
court,  if  it  thinks  fit,  shall  be  at  liberty  to  dismiss  the  bill. 

LIH. 
If  a  defendant  shall,  at  the  hearing  of  a  cause,  object  that  a  suit  is 
defective  for  want  of  parties,  not  having  by  plea  or  answer  taken  the 
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objection,  and  therein  specified,  by  name  or  description,  the  parties  to 
whom  the  objection  applies,  the  court  (if  it  shall  think  fit)  shall  be  at 
liberty  to  make  a  decree  saving  the  rights  of  the  absent  parties. 

NOMINAL  PARTIES  TO  BELLS. 

LIV. 
Where  no  account,  payment,  conveyance,  or  other  direct  relief  is 
sought  against  a  party  to  a  suit,  not  being  an  infant,  the  party,  upon 
service  of  the  subpoena  upon  him,  need  not  appear  and  answer  the  bill, 
unless  the  plaintiff  specially  requires  him  so  to  do  by  the  prayer  of  his 
bill ;  but  he  may  appear  and  answer  at  his  option ;  and  if  he  does  not 
appear  and  answer,  he  shall  be  bound  by  all  the  proceedings  in  the 
cause.  If  the  plaintiff  shall  require  him  to  appear  and  answer,  he 
shall  be  entitled  to  the  costs  of  all  the  proceedings  against  him,  unless 
the  court  shall  otherwise  direct. 

LV. 
Whenever  an  injunction  is  asked  for  by  the  bill  to  stay  proceedings 
at  law,  if  the  defendant  do  not  enter  his  appearance  and  plead,  demur 
or  answer  to  the  same  within  the  time  prescribed  therefor  by  these 
rules,  the  plaintiff  shall  be  entitled  as  of  course,  upon  motion  without 
notice,  to  such  injunction.  But  special  injunctions  shall  be  grantable 
only  upon  due  notice  to  the  other  party  by  the  court  in  term,  or  by  a 
judge  thereof  in  vacation,  after  a  hearing,  which  may  be  ex  parte,  if 
the  adverse  party  does  not  appear  at  the  time  and  place  ordered.  In 
every  case,  where  an  injunction,  either  the  common  injunction  or  a 
special  injunction,  is  awarded  in  vacation,  it  shall,  unless  previously 
dissolved  by  the  judge  granting  the  same,  continue  until  the  next  term 
of  the  court,  or  until  it  is  dissolved  by  some  other  order  of  the  court. 

BILLS  OP  BEVTVOR  AND  SUPPLEMENTAL  BELLS. 

LVI. 
Whenever  a  suit  in  equity  shall  become  abated  by  the  death  of 
either  party,  or  by  any  other  event,  the  same  may  be  revived  by  a  bill 
of  revivor,  or  a  bill  in  the  nature  of  a  bill  of  revivor,  as  the  circum- 
stances of  the  case  may  require,  filed  by  the  proper  parties  entitled  to 
revive  the  same,  which  bill  may  be  filed  in  the  clerk's  office  at  any 
time ;  and  upon  suggestion  of  the  facts,  the  proper  process  of  subpoena 
shall,  as  of  course,  be  issued  by  the  clerk,  requiring  the  proper  repre- 
sentatives of  the  other  party  to  appear  and  show  cause,  if  any  they 
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have,  why  the  cause  should  not  be  revived.  And  if  no  cause  should 
be  shown  at  the  next  rule  day  which  shall  occur  after  fourteen  days 
from  the  time  of  the  service  of  the  same  process,  the  suit  shall  stand 
revived,  as  of  course. 

LVH. 
Whenever  any  suit  in  equity  shall  become  defective  from  any  event 
happening  after  the  filing  of  the  bill  (as  for  example,  by  a  change  of 
interest  in  the  parties,)  or  for  any  other  reason  a  supplemental  bill,  or 
a  bill  in  the  nature  of  a  supplemental  bill  may  be  necessary  to  be  filed 
in  the  cause,  leave  to  file  the  same  may  be  granted  by  any  judge  of  the 
court  or  on  any  rule  day,  upon  proper  cause  shown,  and  due  notice  to 
the  other  party.  And  if  leave  is  granted  to  file  such  supplemental 
bill,  the  defendant  shall  demur,  plead  or  answer  thereto,  on  the  next 
succeeding  rule  day  after  the  supplemental  bill  is  filecT  in  the  clerk's 
office,  unless  some  other  time  shall  be  assigned  by  a  judge  of  the  court. 

Lvin. 

It  shall  not  be  necessary  in  any  bill  of  revivor  or  supplemental  bill, 
to  set  forth  any  of  the  statements  in  the  original  suit,  unless  the  special 
circumstances  of  the  case  may  require  it. 

LIX. 
Every  defendant  may  swear  to  his  answer  before  any  justice  or 
judge  of  any  court  of  the  United  States,  or  before  any  commissioner 
appointed  by  any  circuit  oourt  to  take  testimony  or  depositions,  or  be- 
fore any  master  in  chancery  appointed  by  any  circuit  court,  or  before 
any  judge  of  any  court  of  a  state  or  territory. 

AMENDMENT  OF  ANSWERS. 

LX. 

After  an  answer  is  put  in,  it  may  be  amended  as  of  course,  in  any 
matter  of  form,  or  by  filling  up  a  blank,  or  correcting  a  date,  or  refer- 
ence to  a  document  or  other  small  matter,  and  be  re-sworn  at  any  time 
before  a  replication  is  put  in,  or  the  cause  is  set  down  for  a  hearing 
upon  bill  and  answer.  But  after  replication,  or  such  setting  down 
for  a  hearing,  it  shall  not  be  amended  in  any  material  matters,  as  by 
adding  new  facts  or  defenses,  or  qualifying  or  altering  the  original 
statements,  except  by  special  leave  of  the  court  or  of  a  judge  thereof, 
upon  motion  and  cause  shown  after  due  notice  to  the  adverse  party, 
supported,  if  required,  by  affidavit.  And  in  every  case  where  leave  is 
so  granted,  the  court,  or  the  judge  granting  the  same,  may,  in  his  dis- 
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cretion,  require  that  the  same  be  separately  engrossed  and  added  as  a 
distinct  amendment  to  the  original  answer,  bo  as  to  be  distinguishable 
therefrom. 

EXCEPTIONS  TO  ANSWER&    . 

LXL 

After  an  answer  is  filed  on  any  rule  day,  the  plaintiff  shall  be  allowed 
until  the  next  succeeding  rule  day  to  file  in  the  clerk's  office  exceptions 
thereto  for  insufficiency,  and  no  longer,  unless  a  longer  time  shall  be 
allowed  for  the  purpose,  upon  cause  shown  to  the  court  or  a  judge 
thereof;  and  if  no  exception  shall  be  filed  thereto  within  that  period, 
the  answer  shall  be  deemed  and  taken  to  be  sufficient, 

lxh. 

When  the  same  solicitor  is  employed  for  two  or  more  defendants, 
and  separate  answers  shall  be  filed  or  other  proceedings  had  by  two 
or  more  of  the  defendants  separately,  costs  6hall  not  be  allowed  for 
such  separate  answers  or  other  proceedings,  unless  a  master,  upon 
reference  to  him,  shall  certify  that  such  separate  answers  and  other 
proceedings  were  necessary  or  proper,  and  ought  not  to  have  been 
joined  together. 

lxiil 

Where  exceptions  shall  be  filed  to  the  answer  for  insufficiency,  within 
the  period  prescribed  by  the  rules,  if  the  defendant  shall  not  submit 
to  the  same,  and  file  an  amended  answer  on  the  next  succeeding  rule 
day,  the  plaintiff  shall  forthwith  set  them  down  for  a  hearing  on  the 
next  succeeding  rule  day  thereafter,  before  a  judge  of  the  court ;  and 
shall  enter,  as  of  course,  in  the  order  book  an  order  for  that  purpose. 
And  if  he  shall  not  so  set  down  the  same  for  a  hearing,  the  exceptions 
shall  be  deemed  abandoned,  and  the  answer  shall  be  deemed  sufficient: 
provided,  however,  that  the  court,  or  any  judge  thereof  may,  for  good 
cause  shown,  enlarge  the  time  for  filing  exceptions,  or  for  answering  the 
same,  in  his  discretion,  upon  such  terms  as  he  may  deem  reasonable. 

LXIV. 

If,  at  the  hearing,  the  exceptions  shall  be  allowed,  the  defendant  shall 
be  bound  to  put  in  a  full  and  complete  answer  thereto,  on  the  next  suc- 
ceeding rule  day ;  otherwise  the  plaintiff  shall,  as  of  course,  be  entitled 
to  take  the  bill,  so  far  as  the  matter  of  such  exceptions  is  concerned, 
as  confessed,  or,  at  his  election,  he  may  have  a  writ  of  attachment  to 
compel  the  defendant  to  make  a  better  answer  to  the  matter  of  the 
exceptions ;  and  the  defendant,  when  he  is  in  custody  upon  such  writ, 
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Bhall  not  be  discharged  therefrom  but  by  an  order  of  the  court,  or  of  a 
judge  thereof,  upon  his  putting  in  such  answer  and  complying  with 
such  other  terms  as  the  court  or  judge  may  direct. 

LXV. 
If,  upon  argument,  the  plaintiff's  exceptions  to  the  answer  shall  be 
overruled,  or  the  answer  shall  be  adjudged  insufficient,  the  prevailing 
party  shall  be  entitled  to  all  the  costs  occasioned  thereby,  unless  other- 
wise directed  by  the  court  or  the  judge  thereof  at  the  hearing  upon 
the  exceptions. 

* 

IMPLICATION  AND  ISSUE. 

LXVL 
Whenever  the  answer  of  the  defendant  shall  not  be*exoepted  to,  or 
shall  be  adjudged  or  deemed  sufficient,  the  plaintiff  shall  file  the  general 
replication  thereto  on  or  before  the  next  succeeding  rule  day  thereafter; 
and  in  all  cases  where  the  general  replication  is  filed,  the  cause  shall  be 
deemed  to  all  intents  and  purposes  at  issue,  without  any  rejoinder  or 
other  pleading  on  either  side.  If  the  plaintiff  shall  omit  or  refuse 
to  file  such  replication  within  the  prescribed  period,  the  defendant 
shall  be  entitled  to  an  order,  as  of  course,  for  a  dismissal  of  the  suit; 
and  the  suit  shall  thereupon  stand  dismissed,  unless  a  court  or  a  judge 
thereof  shall,  upon  motion  for  cause  shown,  allow  a  replication  to  be 
filed  nunc  pro  tunc,  the  plaintiff  submitting  to  speed  the  cause  and 
to  such  other  terms  as  may  be  directed. 


'         TESTIMONY,  HOW  TAKEN. 

Lxvn. 

After  the  cause  is  at  issue,  commissions  to  take  testimony  may  be 
taken  out  in  vacation  as  well  as  in  terms,  jointly  by  both  parties,  or 
severally  by  either  party,  upon  interrogatories  filed  by  the  party  taking 
out  the  same,  in  the  clerk's  office,  ten  days9  notice  thereof  being  given 
to  the  adverse  party,  to  file  cross  interrogatories  before  the  issuing  of 
the  commission ;  and  if  no  cross  interrogatories  are  filed  at  the  expira- 
tion of  the  time,  the  commission  may  issue  ex  parte.  In  all  cases  the 
commissioner  or  commissioners  shall  be  named  by  the  court,  or  by  a 
judge  thereof.  If  the  parties  shall  so  agree,  the  testimony  may  be 
taken  upon  oral  interrogatories  by  the  parties  or  their  agents  without 
filing  any  written  interrogatories. 
07 
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LXVIII- 
Testimony  may  also  be  taken  in  the  cause,  after  it  is  at  issue,  by 
deposition,  according  to  the  acts  of  congress.  Bat  in  such  case,  if  no 
notice  is  given  to  the  adverse  party  of  the  time  and  place  of  taking 
the  deposition,  he  shall,  upon  motion  and  affidavit  of  the  fact,  be  enti- 
tled to  a  cross-examination  of  the  witness  either  under  a  commission 
or  by  a  new  deposition  taken  under  the  acts  of  congress,  if  a  court  or 
a  judge  thereof  shall,  under  all  the  circumstances,  deem  it  reasonable. 


Three  months,  and  no  more,  shall  be  allowed  for  the  taking  of  testi- 
mony after  the  cause  is  at  issue,  unless  the  court  or  a  judge  thereof 
shall,  upon  special  cause  shown  by  either  party,  enlarge  the  time ;  and 
no  testimony  taken  after  such  period  shall  be  allowed  to  be  read  in 
evidence  at  the  tearing.  Immediately  upon  the  return  of  the  commis- 
sions and  depositions  containing  the  testimony  into  the  clerk's  office, 
publication  thereof  may  be  ordered  in  the  clerk's  office  by  any  judge 
of  the  court,  upon  due  notice  to  the  parties,  or  it  may  be  enlarged,  as 
he  may  deem  reasonable  under  all  the  circumstances.  But  by  consent 
of  the  parties,  publication  of  the  testimony  may  at  any  time  pass  in 
the  clerk's  office,  such  consent  being  in  writing,  and  a  copy  thereof 
entered  in  the  order  book,  or  indorsed  upon  the  deposition  or  tes- 
timony* 

TESTIMONY  DE  BENE  ESSE. 

LXX. 

After  any  bill  filed,  and  before  the  defendant  hath  answered  the 
same,  upon  affidavit  made  that  any  of  the  plaintiff's  witnesses  are  aged 
or  infirm,  or  going  out  of  the  country,  or  that  any  of  them  is  a  single 
witness  to  a  material  fact,  the  clerk  of  the  court  shall,  as  of  course, 
upon  the  application  of  the  plaintiff,  issue  a  commission  to  such  com- 
missioner or  commissioners  as  a  judge  of  the  court  may  direct,  to  take 
the  examination  of  such  witness  or  witnesses  de  bene  esse,  upon  giving 
due  notice  to  the  adverse  party  of  the  time  and  place  of  taking  his 
testimony. 

FORM  OF  THE  LAST  INTERROGATORY. 

LXXI. 

The  last  interrogatory  in  the  written  interrogatories  to  take  testi- 
mony now  commonly  in  use,  shall  in  the  future  be  altered,  and  stated 
in  substance  thus :  "  Do  you  know,  or  can  you  set  forth  any  other 
matter  or  thing,  which  may  be  a  benefit  or  advantage  to  the  parties  at 
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issue  in  this  cause,  or  either  of  them,  or  that  may  be  material  to  the 
subject  of  this  your  examination,  or  the  matters  in  question  in  this 
cause  ?  if  yea,  set  forth  the  same  folly  and  at  large  in  your  answer." 


CBOSS  BILL. 
LXXTT. 
Where  a  defendant  in  equity  files  a  cross  bill  for  discovery  only 
against  the  plaintiff  in  the  original  bill,  the  defendant  to  the  original 
bill  shall  first  answer  thereto,  before  the  original  plaintiff  shall  be  com- 
pellable to  answer  the  cross  bill.  The  answer  of  the  original  plaintiff 
to  such  cross  bill  may  be  read  and  used  by  the  party  filing  the  cross 
bill,  at  the  hearing,  in  the  same  manner  and  under  the  same  restric- 
tions as  the  answer,  praying  relief,  may  now  be  read  and  used.  ' 


REFERENCE  TO  AND  PROCEEDINGS  BEFORE  MASTERS. 

Lxxm. 

Every  decree  for  an  account  of  the  personal  estate  of  a  testator  or 
intestate,  shall  contain  a  direction  to  the  master,  to  whom  it  is  referred 
to  take  the  same,  to  inquire  and  state  to  the  court  what  parts,  if  any, 
of  such  personal  estate  are  outstanding  or  undisposed  of,  unless  the 
court  shall  otherwise  direct. 

LXXIV. 

Whenevor  any  reference  of  any  matter  is  made  to  a  master  to 
examine  and  report  thereon,  the  party  at  whose  instance  or  for  whose 
benefit  the  reference  is  made,  shall  cause  the  same  to  be  presented  to 
the  master  for  a  hearing  on  or  before  the  next  rule  day  succeeding  the 
time  when  the  reference  was  made;  if  he  shall  omit  to  do  so,  the 
adverse  party  shall  be  at  liberty  forthwith  to  cause  proceedings  to  be 
had  before  the  master,  at  the  cost  of  the  party  procuring  the  reference. 

LXXV. 

Upon  every  such  reference,  it  shall  be  the  duty  of  the  master,  as 
soon  as  he  reasonably  can  after  the  same  is  brought  before  him,  to 
assign  a  time  and  place  for  proceedings  in  the  same,  and  to  give  due 
notice  thereof  to  each  of  the. parties  or  their  solicitors;  and  if  either 
party  shall  fail  to  appear  at  the  time  and  place  appointed,  the  master 
shall  be  at  liberty  to  proceed  ex  parte,  or  in  his  discretion  to  adjourn 
the  examination  and  proceedings  to  a  future  day,  giving  notice  to  the 
absent  party  or  his  solicitor  of  such  adjournment;  and  it  shall  be 
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the  duty  of  the  master  to  proceed,  with  all  reasonable  diligence,  in 
every  such  reference,  and  with  the  least  practicable  delay;  and  either 
party  shall  be  at  liberty  to  apply  to  the  court  or  a  judge  thereof  for 
an  order  to  the  master  to  speed  the  proceedings,  and  to  make  his 
report,  and  to  certify  to  the  court  or  judge  the  reasons  for  any  delay. 

LXXVI. 
In  the  reports  made  by  the  master  to  the  court,  up  part  of  any  state 
of  facts,  charge,  affidavit,  deposition,  examination  or  answer,  brought 
in  or  used  before  them,  shall  be  stated  or  recited.  But  such  state  of 
facts,  charge,  affidavit,  deposition,  examination  or  answer,  shall  be 
identified,  specified  and  referred  to,  so  as  to  inform  the  court  what 
state  of  facts,  charge,  affidavit,  deposition,  examination  or  answer 
were  so  brought  in  or  used. 

LXXVII. 
The  master  shall  regulate  all  the  proceedings  in  every  hearing  before 
him,  upon  every  such  reference;  and  he  shall  have  full  authority  to 
examine  the  parties  in  the  cause  upon  oath,  touching  all  matters  con- 
tained in  the  reference ;  and  also  to  require  the  production  of  all  books, 
papers,  writings,  vouchers  and  other  documents  applicable  thereto; 
and  also  to  examine  on  oath,  viva  voce,  all  witnesses  produced  by  the 
parties  before  him,  and  to  order  the  examination  of  other  witnesses  to 
be  taken,  under  a  commission  to  be  issued  upon  his  certificate  from  the 
clerk's  office,  or  by  deposition  according  to  the  acts  of  congress,  or 
otherwise,  as  hereinafter  provided;  and  also  to  direct  the  mode  in 
which  the  matters  requiring  evidence,  shall  be  proved  before  him;  and 
generally  to  do  all  other  acts,  and  direct  all  other  inquiries  and  pro- 
ceedings in  the  matters  before  him,  which  he  may  deem  necessary  and 
proper  to  the  justice  and  merits  thereof,  and  the  rights  of  the  parties. 

lxxviel 

Witnesses  who  live  within  the  district,  may,  upon  due  notice  to  the 
opposite  party,  be  summoned  to  appear  before  the  commissioner 
appointed  to  take  testimony,  or  before  a  master  or  examiner  appointed 
in  any  cause,  by  subpama  in  the  usual  form,  which  may  be  issued  by 
the  clerk  in  blank,  and  filled  up  by  the  party  praying  the  same,  or 
by  the  commissioner,  master,  or  examiner,  requiring  the  attendance 
of  the  witnesses  at  the  time  and  place  specified,  who  shall  be  allowed 
for  attendance  the  same  compensation  as  for  attendance  in  court ;  and 
if  any  witness  shall  refuse  to  appear,  or  to  give  evidence,  it  shall  be 
deemed  a  contempt  of  the  court,  which  being  certified  to  the  clerk's 
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office  by  the  commissioner,  master,  or  examiner,  an  attachment  may 
issue  thereupon  by  order  of  the  court  or  of  any  judge  thereof,  in  the 
same  manner  as  if  the  contempt  were  for  not  attending,  or  for  refusing 
to  give  testimony  in  the  court.  But  nothing  herein  contained  shall 
prevent  the  examination  of  witnesses,  viva  voce^  when  produced  in 
open  court,  if  the  court  shall  in  its  discretion  deem  it  advisable. 

LXXIX. 

All  parties  accounting  before  a  master  shall  bring  in  their  respective 
accounts  in  the. form  of  debtor  and  creditor;  and  any  of  the  other 
parties,  who  shall  not  be  satisfied  with  the  account  so  brought  in,  snail 
be  at  liberty  to  examine  the  accounting  party  viva  voce,  or  upon  inter- 
rogatories in  the  master's  office,  or  by  deposition,  as  the  master  shall 
direct. 

LXXX. 

All  affidavits,  depositions  and  documents,  which  have  been  previ- 
ously made,  read,  or  used  in  the  court,  upon  any  proceeding  in  any 
cause  or  matter,  may  be  used  before  the  master. 

LXXXL 

The  master  shall  be  at  liberty  to  examine  any  creditor  or  other 
person  coming  in  to  claim  before  him,  either  upon  written  interroga- 
tories, or  viva  voce^  or  in  both  modes,  as  the  nature  of  the  case  may 
appear  to  him  to  require.  The  evidence  upon  such  examination  shall 
be  taken  down  by  the  master,  or  by  some  other  person  by  his  order 
and  in  his  presence,  if  either  party  requires  it,  in  order  that  the  same 
may  be  used  by  the  court  if  necessary. 

Lxxxn. 

The  circuit  courts  may  appoint  standing  masters  in  chancery  in  their 
respective  districts,  both  the  judges  concurring  in  the  appointment; 
and,  they  may  also  appoint  a  master  pro  hoc  vice  in  any  particular  case. 
The  compensation  to  be  allowed  to  every  master  in  chancery,  for  his 
services  in  any  particular  case,  shall  be  fixed  by  the  circuit  court,  in  its 
discretion,  having  regard  to  all  the  circumstances  thereof;  and  the  com* 
pensation  shall  be  charged  upon  and  borne  by  such  of  the  parties  in 
the  cause  as  the  court  shall  direct.  The  master  shall  not  retain  his 
report  as  security  for  his  compensation ;  but  when  the  compensation  is 
allowed  by  the  court,  he  shall  be  entitled  to  an  attachment  for  the 
amount  against  the  party,  who  is  ordered  to  pay  the  same,  if,  upon 
notice  thereof  he  does  not  pay  it  within  the  time  prescribed  by  the 
court. 
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EXCEPTIONS  TO  REPORT  OP  MASTER. 

Lxxxm. 

The  master,  as  soon  as  his  report  is  ready,  shall  return  the  same 
into  the  clerk's  office,  and  the  day  of  the  return  shall  be  entered  by 
the  clerk  in  the  order  book.  The  parties  shall  have  one  month  from 
the  time  of  filing  the  report,  to  file  exceptions  thereto;  and  if  no 
exceptions  are  within  that  period  filed  by  either  party,  the  report  shall 
stand  confirmed  on  the  next  rule  day  after  the  month  is  expired.  If 
exceptions  are  filed,  they  shall  stand  for  hearing  before  the  court,  if  the 
oourt  is  then  in  session,  or  if  not,  then  at  the  next  sitting  of  the  court, 
which  shall  be  held  thereafter  by  adjournment  or  otherwise. 

LXXXIV. 

And  in  order  to  prevent  exceptions  to  reports  from  being  filed  for 
frivolous  causes,  or  for  mere  delay,  the  party  whose  exceptions  are 
overruled  shall,  for  every  exception  overruled,  pay  costs  to  the  other 
party,  and  for  every  exception  allowed  shall  be  entitled  to  costs — the 
costs  to  be  fixed  in  each  case  by  the  court,  by  a  standing  rule  of 
the  circuit  court. 

DECREES. 

LXXXV. 
Clerical  mistakes  in  decrees,  or  decretal  orders,  or  errors  arising 
from  any  accidental  slip  or  omission,  may,  at  any  time  before  an  actual 
enrollment  thereof,  be  corrected  by  order  of  the  court  or  a  judge 
thereof  upon  petition  without  the  form  or  expense  of  a  rehearing. 

LXXXVL 
In  drawing  up  decrees  and  orders,  neither  the  bill,  nor  answer,  nor 
other  pleadings,  nor  any  part  thereof,  nor  the  report  of  any  master, 
nor  any  other  prior  proceeding,  shall  be  recited  or  stated  in  the  decree 
or  order ;  but  the  decree  and  order  shall  begin  in  substance  as  folloyrs : 
"This  cause  came  on  to  be  heard  (or  to  be  further  heard,  as  the  case 
may  be)  at  this  term,  and  was  argued  by  counsel ;  and  thereupon, 
upon  consideration  thereof  it  was  ordered,  adjudged  and  decreed  as 
follows,- viz.:  [Here  insert  the  decree  or  order.] 

GUARDIANS  AND  PROCHEINS  AMIS. 

Lxxxvn. 

Guardians  ad  litem  to  defend  a  suit  may  be  appointed  by  the  court, 
or  by  any  judge  thereof,  for  infants  or  other  persons,  who  are  under 
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guardianship,  or  otherwise  incapable  to  sue  for  themselves;  all  infants 
and  other  persons  so  incapable,  may  sue  by  their  guardians,  if  any,  or 
by  their  procheins  amis,  subject,  however,  to  such  orders  as  the  court 
may  direct  for  the  protection  of  infants  and  other  persons. 

LXXXV1I1. 

Every  petition  for  a  rehearing  shall  contain  the  special  matter  or 
cause,  on  which  such  rehearing  is  applied  for,  shall  be  signed  by  coun- 
sel, and  the  facts  therein  stated,  if  not  apparent  on  the  record,  shall 
be  verified  by  the  oath  of  the  party,  or  by  some  other  person.  No 
rehearing  shall  be  granted  after  the  term,  at  which  the  final  decree  of 
the  court  shall  have  been  entered  and  recorded,  if  an  appeal  lies  to  the 
supreme  court.  But  if  no  appeal  lies,  the  petition  may  be  admitted  at 
any  time  before  the  end  of  the  next  term  of  the  court,  in  the  discre- 
tion of  the  court. 

t,xxxtx. 

The  circuit  courts  (both  judges  concurring  therein)  may  make  any 
other  and  further  rules  and  regulation's  for  the  practice,  proceedings 
and  process,  mesne  and  final,  in  their  respective  districts,  not  incon- 
sistent with  the  rules  hereby  prescribed,  in  their  discretion,  and  from 
time  to  time  alter  and  amend  the  same. 

XC. 

In  all  cases,  where  the  rules  prescribed  by  this  court,  or  by  the 
circuit  court,  do  not  apply,  the  practice  of  the  circuit  court  shall  be 
regulated  by  the  present  practice  of  the  high  court  of  Chancery  in 
England,  so  far  as  the  same  may  reasonably  be  applied  consistently 
with  the  local  circumstances  and  local  convenience  of  the  district, 
where  the  court  is  held,  not  as  positive  rules,  but  as  furnishing  just 

analogies  to  regulate  the  practice. 

• 

XCL 
Whenever  under  these  rules  an  oath  is  or  may  be  required  to  be 
taken,  the  party  may,  if  conscientiously  scrupulous  of  taking  an  oath, 
in  lieu  thereof,  make  solemn  affirmation  to  the  truth  of  the  facts  stated 
by  him. 

XCH. 

These  rules  shall  take  effect,  and  be  of  force  in  all  the  circuit  courts 

of  the  United  States,  from  and  after  the  first  day  of  August  next ;  but 

they  may  be  previously  adopted  by  any  circuit  court  in  its  discretion; 

and  when  and  as  soon  as  these  rules  shall  so  take  effect,  and  be  of 
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force,  the  roles  of  practice  for  the  circuit  oourts  in  equity  suits,  pro- 
mulgated and  prescribed  by  this  court  in  March,  1622,  shall  henceforth 
cease,  and  be  of  no  further  force  or  effect.  And  the  clerk  of  this  court 
is  directed  to  have  these  rules  printed,  and  to  transmit  a  printed  copy 
thereof,  duly  certified,  to  the  clerks  of  the  several  courts  of  the  United 
States,  and  to  each  of  the  judges  thereof. 


ADDITIONAL  RULBa 

XCIIL— 1850, 
Ordered,  That  the  fortieth  rule,  heretofore  adopted  and  promulgated 
by  this  court  as  one  of  the  rules  of  practice  in  suits  in  equity  in  the 
circuit  courts,  be,  and  the  same  is  hereby  repealed  and  annulled.  And 
it  shall  not  hereafter  be  necessary  to  interrogate  a  defendant  specially 
and  particularly  upon  any  statement  in  the  bill,  unless  the  complainant 
desires  to  do  so,  to  obtain  a  discovery. 

XCIV.— 1854. 
Ordered^  That  the  sixty-seventh  rule  governing  equity  practice,  be 
so  amended  as  to  allow  the  presiding  judge  of  any  court,  exercising 
jurisdiction  either  in  term  time  or  vacation,  to  vest  in  the  clerk  of  the 
said  court  general  power  to  name  commissioners  to  take  testimony  in 
like  manner  that  the  court  or  judge  thereof  can  now  do  by  the  said 
sixty-seventh  rule. 

Amendment  or  Bulb  67,  made  December  Tebm,  1861. 

Ordered^  That  the  last  paragraph  in  the  67th  rule  in  equity  be  re- 
pealed, and  the  rule  be  amended  as  follows : 

Either  party  may  give  notice  to  the  other  that  he  desires  the  evidence 
to  be  adduced  in  a  cause  to  be  taken  orally,  and  thereupon,  all  the  wit- 
nesses to  be  examined  shall  be  examined  before  one  of  the  examiners 
of  the  court,  or  before  the  examiner  to  be  specially  appointed  by  the 
court,  the  examiner  to  be  furnished  with  a  copy  of  the  bill,  and  answer, 
if  any,  and  such  examination  shall  take  place  in  the  presence  of  the 
parties,  or  their  agents,  by  the  counsel  or  solicitors,  and  the  witnesses 
shall  be  subject  to  cross-examination,  and  which  shall  be  conducted  as 
sear  as  may  be  in  the  mode  now  used  in  common  law  courts.  The 
depositions  taken  upon  such  oral  examination  shall  be  taken  down  in 
writing  by  the  examiner  in  the  form  of  narrative,  unless  he  determines 
the  examination  shall  be  by  question  and  answer  in  special  instances, 
and  when  completed  shall  be  read  over  to  the  witnesses  and  signed  by 
him  in  the  presence  of  the  parties  or  counsel,  or  such  of  them  as  may 
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attend;  provided,  if  the  -witness  shall  refuse  to  sign  the  said  deposi- 
tion, then  the  examiner  shall  sign  the  same ;  and  the  examiner  may, 
upon  all  examinations,  state  special  matters  to  the  court  as  he  shall 
think  fit,  and  any  question  or  questions  which  may  be  objected  to, 
shall  be  noted  by  the  examiner  upon  the  deposition,  but  he  shall  not 
have  power  to  decide  on  the  competency,  materiality  or  relevancy  of 
the  questions,  and  the  court  shall  have  power  to  deal  with  the  costs 
of  incompetent,  immaterial  or  irrelevant  depositions,  or  parts  of  them, 
as  may  be  just. 

The  compulsory  attendance  of  witnesses,  in  case  of  refusal  to  attend, 
to  be  sworn,  or  to  answer  any  question  put  by  the  examiner,  or  counsel 
or  solicitor,  the  same  practice  shall  be  adopted  as  is  now  practised  with 
respect  to  witnesses  to  be  produced  on  examination  before  an  examiner 
of  said  court  on  written  interrogatories.1 

Notice  shall  be  given  by  the  respective  counsel  or  solicitors  to  the 
opposite  counsel  or  solicitors,  or  parties,  of  the  time  and  place  of  the 
examination,  for  such  reasonable  time  as  the  examiner  may  fix  by  order 
in  each  cause. 

When  the  examination  of  witnesses  before  the  examiner  is  concluded, 
the  original  depositions,  authenticated  by  the  signature  of  the  examiner, 
shall  be  transmitted  by  him  to  the  clerk  of  the  court,  to  be  there  filed 
of  record,  in  the  same  mode  as  prescribed  in  the  30th  section  of  the 
act  of  congress,  September  24,  1789. 

Testimony  may  be  taken  on  commission  in  the  usual  way  by  written 
interrogatories  and  cross-interrogatories,  on  motion  to  the  court  in  term 
time,  or  to  a  judge  in  vacation,  for  special  reasons  satisfactory  to  the 
court  or  judge.1 

1  The  language  of  this  paragraph,  it  will  be  observed,  ia  inaccurate.  It  is  copied 
verbatim,  however,  from  the  first  volume  of  Mr.  Black'a  Reports* 


IV. 

Rules  op  the  Circuit  Court  op  the  United  States  for 
the  Northern  District  op  New  York. 

I. 

Attorneys  and  counselors  of  the  supreme  court,  and  solicitors  and 
counselors  of  the  court  of  chancery  of  the  State  of  New  York,  may, 
on  motion  in  open  court,  or  on  presentation  of  their  licenses  to  the 
clerk  in  vacation,  be  admitted  of  course  to  the  same  degrees  in  this 
court;  and  attorneys  and  solicitors  of  the 'said  courts  may,  also,  in  like 
manner  be  admitted  as  proctors;  and  counselors  of  the  said  courts 
may  be  admitted  as  advocates  on  the  admiralty  side  of  this  court. 

n. 

All  persons  who  had  been  admitted  and  were  entitled  to  practice  as 
attorneys,  counselors,  solicitors,  proctors  or  advocates,  in  the  district 
court  of  the  United  States  for  the  northern  district  of  New  York,  on 
the  third  day  of  March,  eighteen  hundred  and  thirty-seven,  shall  be 
entitled  to  practice  in  the  like  capacity  in  this  court. 

ni. 

Grand  and  petit  jurors,  to  serve  at  the  session  of  the  court  required 
by  law  to  be  held  at  Albany,  shall  be  taken  alternately  from  the  coun- 
ties of  Albany  and  Rensselaer;  and  those  to  serve  at  the  session  required 
to  be  held  at  Canandaigua,  shall  be  taken  from  the  county  of  Ontario ; 
and  they  shall  be  drawn,  summoned  and  returned  in  the  manner  pre- 
scribed by  the  rules  of  the  district  court  for  the  northern  district  of 
New  York,  for  the  drawing,  summoning  and  returning  of  jurors  to 
serve  therein. 

[Rules  IV  and  V,  obsolete.] 

VI. 

In  cases  not  provided  for  by  the  rules  of  this  court,  the  rules  of  the 
district  court  for  the  northern  district  of  New  York,  so  far  as  the  same 
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are,  in  their  nature  applicable,  are  to  be  considered  as  rules  of  this 
court. 

vn. 

In  cases  of  opposition  of  opinion  between  the  judges,  whether  in 
civil  or  criminal  cases,  either  party  may,  within  four  days  after  such 
opposition  of  opinion  occurs,  serve  on  the  other  party  a  statement  in 
writing  of  the  point  or  points  of  disagreement,  and  also  of  such  facts 
and  of  so  much  of  the  pleadings  in  the  case  as  are  necessary  to  pre- 
sent the  said  point  or  points  with  clearness  and  precision;  and  if  no 
amendments  are  proposed  thereto  within  two  days,  such  statement 
shall  be  filed  and  shall  be  engrossed  by  the  clerk  and  certified  under 
the  seal  of  this  court  to  the  supreme  court.  When  amendments  are 
proposed,  such  statement  and  amendments  shall  be  submitted  to  the 
court  for  settlement,  like  a  case  or  bill  of  exceptions. 

vm. 

* 

All  general  rules  of  practice  heretofore  made  are  abrogated. 

[The  foregoing  rules,  exoept  the  last,  were  adopted  in  1841.  Those 
which  follow  were  adopted  in  1848;  and  relating  as  they  do  exclu- 
sively to  one  branch  of  practice,  they  were  numbered  as  a  distinct  set 
from  one  onward,  and  are  accordingly  so  numbered  here.  Though 
writs  of  error  are  not  named,  it  is  presumed  the  first  four  rules  would 
be  held  applicable  to  them  also.] 

IX.— 1854. 
Ordered)  That  the  clerk  of  this  court  be,  and  he  is  hereby  vested 
with  general  power  to  name  commissioners  in  commissions  to  be  issued, 
to  take  testimony,  in  like  manner  that  the  court  or  judge  thereof  can 
now  do  by  the  67th  Equity  rule,  prescribed  by  the  supreme  court  of 
the  United  States. 


Buks  regulating  Appeals  from  the  District  Court. — June  Term^  1848. 

I. 

The  transcript  to  be  sent  to  this  court,  on  appeal  thereto  from  a  sen- 
tence or  decree  of  the  district  court,  may  be  certified  by  the  clerk  of 
the  latter  court,  under  his  hand  and  the  seal  of  the  court. 

n. 

Eight  days'  notice  of  hearing  on  appeal  shall  in  all  cases  be  given  by 
the  service  thereof  on  the  adverse  party,  or  on  his  proctor. 
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HI. 

When  an  appeal  from  a  decree  of  the  district  court  is  interposed 
twenty  days  before  the  next  stated  session  of  this  court,  it  may  be 
noticed  for  hearing  at  such  session  by  either  party. 

There  was  formerly  a  rule  constituting  the  first  judges  and  clerks  of 
counties  commissioners  of  the  court,  which  was  abrogated  in  1858. 

IV. 

When  an  appeal  from  a  decree  of  the  district  court  is  interposed  less 

than  twenty  days  before  the  next  stated  session  of  this  court,  the 

appellee  may,  at  his  option,  notice  the  cause  for  hearing  at  such  session, 

on  the  first  or  other  day  thereof;  or  have  the  cause  continued  until  the 

next  stated  session. 

V. 

Transcripts  of  the  depositions  taken  in  any  cause  in  the  district 
court,  according  to  law — whether  de  bene  esse  under  the  acts  of  con- 
gress, or  on  commission — and  read  at  the  hearing  of  the  cause  in  that 
court,  may  be  transmitted  to  this  court  on  appeal,  and  read  by  either 
party  as  evidence  at  the  hearing  of  the  cause  in  this  court. 

VI. 
A  copy  of  the  notes  taken  by  the  judge,  or  under  his  direction,  by 
the  clerk  of  the  district  court,  of  the  evidence  of  witnesses  examined 
orally  therein,  shall  be  certified  and  transmitted  to  this  court  on  appeal, 
along  with  the  transcript  of  the  record  and  other  proceedings  in  the 
cause,  and  shall  be  admitted  to  prove  the  evidence  given  by  such  wit- 
nesses ;  but  nothing  herein  contained  shall  be  construed  to  abridge  the 
right  of  the  parties  to  re-examine  such  witnesses  in  this  court,  if  they 
shall  see  fit  to  do  so. 


V. 

Rules  op  the  District  Court  op  the  United  States  in 
and  por  the  Northern  District  of  New  York. 

I. 

The  clerk  of  this  court  shall  reside  and  keep  his  office  at  Utica,  until 
otherwise  ordered  by  the  court.1 

n. 

Proctors  of  any  circuit  or  district  court  of  the  United  States,  attor- 
neys of  the  supreme  court,  and  solicitors  of  the  court  of  chancery  of 
the  State  of  New  York,  may,  on  motion  in  open  court,  or  on  presenta- 
tion of  their  licenses  to  the  clerk  in  vacation,  be  admitted  attorneys 
and  proctors  of  this  court;  and  counselors  and  advocates  of  any  circuit 
or  district  court,  and  counselors  of  the  said  supreme  court  and  court 
of  chancery,  may,  in  like  manner,  be  admitted  counselors  and  advo- 
cates of  this  court,  of  course,  on  taking  the  oath  or  affirmation  pre- 
scribed by  the  third  rule  of  this  court. 

in. 

All  persons  admitted  to  practice  in  this  court,  shall  in  open  court 
take  either  an  oath  or  affirmation  of  the  tenor  following,  viz:  I 

do  solemnly  swear  (or  affirm  as  the  case  may  be)  that  I  will 
demean  myself  as  attorney  (or  counselor,  solicitor,  proctor,  or  advo- 
cate, as  the  case  may  be),  of  this  court,  uprightly  and  according  to  law, 
and  that  I  will  support  the  constitution  of  the  United  States. 

IV. 
Every  attorney,  proctor  and  solicitor  of  this  court,  who  does  not 
reside  in  Utica,  shall  have  an  agent  residing  there.  But  if  such  attor- 
ney, proctor  or  solicitor  has  an  agent  in  the  supreme  court  of  the  stale 
residing  there,  he  shall  be  considered  the  agent  of  such  attorney, 
proctor  or  solicitor  in  this  court.  The  appointment  of  agents  in  this 
court  shall  be  in  writing,  signed  by  the  principal,  and  filed  in  the  office 

1  By  an  order  made  at  the  January  term,  1853,  the  clerk  is  required  to  keep  his  office 
at  the  city  of  Buffalo,  where  it  is  now  kept 
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of  the  clerk,  who  shall  keep  a  catalogue  of  the  appointments  filed, 
with  the  names  of  the  attorneys  alphabetically  arranged;  and  no 
person  shall  be  agent  unless  he  is  an  attorney  of  this  court  or  of  the 
supreme  court  of  the  state.1 

V. 

When  the  attorneys,  proctors  or  solicitors  of  the  adverse  parties  do 
not  reside  within  forty  miles  of  each  other,  sendee  may  be  made  on 
the  agent. 

VL 

If  the  attorney,  proctor  or  solicitor,  not  resident  in  Utica,  has  no 
agent  there,  either  in  the  supreme  court  of  the  state  or  in  this  court, 
service  of  all  papers  and  notices  may  be  made  as  to  him,  by  affixing 
the  same  in  a  conspicuous  place  in  the  office  of  the  clerk  of  this  court.1 

vn. 

When  the  service  is  on  the  agent,  or  is  made  by  affixing  the  notice 
or  paper  in  the  clerk's  office,  it  must  be  double  the  time  of  service 
required  where  the  service  is  on  the  attorney,  proctor  or  solicitor. 

vm. 

All  notices  shall  be  in  writing,  and  shall  be  served  on  the  attorney, 
proctor  or  solicitor  in  the  cause,  or  his  agent,  or  by  affixing  in  the 
clerk's  office,  and  not  on  the  party;  but  where  a  party,  who  is  also  an 
attorney,  proctor  or  solicitor  of  this  court,  shall  prosecute  or  defend  in 
person,  all  notices  and  other  papers  shall  be  served  on  him  in  like  man- 
ner, except  where  the  proceeding  is  by  bill,  in  which  case  the  bill  shall 
be  personally  served;  and  where  the  object  is  to  bring  a  party  into 
contempt  for  disobeying  any  rule  or  order  of  court,  the  service  shall  be 
personal,  unless  otherwise  ordered  by  the  court. 

IX. 

Notices  and  papers  may  be  served  on  an  attorney,  solicitor  or 
proctor,  during  his  absence  from  his  office,  by  leaving  the  same  with 
his  clerk  in  such  office,  or  with  a  person  having  charge  thereof;  or 
where  no  person  is  to  be  found  in  the  office,  by  leaving  the  same 
between  the  hours  of  six  in  the  morning  and  nine  in  the  evening,  in 
some  suitable  and  conspicuous  place  in  such  office;  or  if  the  office  be 
not  open,  so  as  to  admit  of  service  therein,  then  by  leaving  the  same 
at  the  residence  of  the  attorney,  solicitor  or  proctor,  with  some  person 
of  suitable  age  and  discretion. 

1  Sinoe  the  removal  of  the  clerk's  office  to  Buffalo,  this  rule,  it  is  presumed,  is  held 
applicable  to  that  city. 
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X. 

Where  a  party,  other  than  an  attorney,  solicitor  or  proctor  of  this 
court,  prosecutes  or  defends  in  person,  the  service  of  notices  and 
papers  may  be  on  such  party  personally,  or  by  putting  the  same  into 
the  post  office,  directed  to  him  or  her  at  his  place  of  residence.  And 
no  service  of  notices  or  papers  in  the  ordinary  proceedings  in  a  cause, 
shall  be  necessary  to  be  made  on  a  defendant,  who  has  not  appeared 
therein,  except  where  the  defendant  is  returned  imprisoned  for  want 
of  bail,  in  which  case  a  copy  of  the  declaration  and  notioe  of  the  rule 
to  plead  shall  be  delivered  to  him,  or  to  the  sheriff  or  jailer,  in  whose 
custody  he  may  be ;  and  where  an  exception  is  entered  to  bail,  and  no 
notice  of  retainer  of  attorney  to  defend  is  given,  notice  of  such  excep- 
tion shall  be  delivered  to  the  sheriff  or  one  of  his  deputies. 

XI. 

Actions  brought  for  the  recovery  of  any  debt,  or  for  damages  only, 
may  be  commenced,  either, 

1.  By  the  issuing  and  service  of  a  capias  ad  respondendum  against 
persons  not  privileged  from  arrest; 

2.  By  summons  against  corporations;  or, 

3.  By  filing  in  the  office  of  the  clerk  of  this  court  a  declaration; 
entering  a  rule  in  the  book  of  common  rules  kept  by  such  clerk, 
requiring  the  defendant  to  plead  to  such  declaration,  according  to  the 
practice  of  the  court;  and  serving  a  copy  of  such  declaration  and 
notice  of  such  rule  personally  on  the  defendant;  which  last  mode  of 
commencing  an  action  may  be  adopted  against  any  person,  whether 
privileged  from  arrest  or  not. 

XII. 
Upon  due  proof  of  the  service  of  a  declaration  personally  upon  all 
the  defendants  in  the  cause,  their  appearance  shall  be  entered  by  the 
clerk  in  the  same  manner  as  if  they  had  indorsed  their  appearance  on 
a  capias ;  and  their  default  may  be  entered  for  not  pleading,  and  the 
same  proceedings  may  be  had  against  them,  in  all  respects,  as  if  they 
had  appeared. 

xra. 

All  process,  if  issued  in  term  time,  may  be  tested  on  any  day  in  that 
term,  and  made  returnable  on  any  day  in  the  same  term,  or  in  the  next 
term ;  and  if  issued  in  vacation,  may  be  tested  on  any  day  in  the  pre- 
ceding term,  and  be  made  returnable  on  any  day  in  the  next  term ;  and 
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the  term  shall  include  every  day  from  the  commencement  thereof  until 
the  final  adjournment  of  the  court,  notwithstanding  intermediate 
adjournments.  And  in  case  any  stated  term  shall  not  be  held,  process 
may  be  tested  on  the  day  fixed  by  law  for  the  commencement  of  such 
term. 

XIV. 
Upon  the  service  of  a  capias  ad  respondendum,  which  does  not 
require  the  defendant  to  be  held  to  bail,  .he  may  indorse  his  appearance 
on  such  writ,  or,  if  he  refuse  to  do  so,  the  officer  may  return  the  writ 
personally  served;  and,  in  either  case,  it  shall  be  the  duty  of  the  clerk, 
upon  the  return  of  the  writ,  to  enter  the  appearance  of  the  defendant 
upon  whom  the  same  was  served ;  and  proceedings  may  thereupon  be 
had  against  such  defendant  as  if  he  had  actually  appeared. 

XV. 

When  the  capias  has  been  served  on  the  real  party  intended,  the 
plaintiff,  before  or  after  its  return,  may  amend,  of  course,  any  error  in 
the  name  of  the  party  inserted  in  the  process,  giving  the  defendant 
notice  of  such  amendment. 

XVI. 
The  court  will  not  entertain  a  motion  to  set  aside  the  process  or  pro- 
ceedings in  a  cause  on  the  ground  of  the  misnomer  of  the  party 
arrested ;  but  will  leave  him  to  his  remedy  by  a  plea  in  abatement. 

xvn. 

No  person  shall  be  held  to  bail  on  a  capias  ad  respondendum,  unless 
the  true  cause  of  action  be  particularly  expressed  therein. 

xvm. 

The  defendant  may  be  held  to  bail  in  the  cases  and  in  the  manner, 
and  subject  to  the  exceptions  prescribed  by  the  laws  of  this  state ;  and 
bail  may  be  put  in,  and  the  bail  piece  filed  before  the  return  day  of 
the  writ,  for  the  purpose  of  surrendering  the  principal. 

XIX. 

In  suits  brought  against  persons  accountable  for  public  money,  for 
the  recovery  thereof  in  which  the  defendant  is  held  to  bail,  it  shall  be 
the  duty  of  the  officer  making  the  arrest,  to  exact  a  bail  bond  con- 
ditioned for  the  appearance  of  the  defendant  on  the  return  day  of  the 
writ,  and  unless  it  shall  be  made  to  appear  that  the  plaintiff  is  not 
entitled  by  law  to  judgment  at  the  return  term,  special  bail  shall  be 
put  in,  and  the  bail,  if  excepted  to,  shall  justify  within  two  days  after 
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the  return  day  of  the  writ,  and  before  the  adjournment  of  the  court  at 
the  return  term;  otherwise  the  plaintiff  may  sue  out  process  upon  the 
bail  bond,  returnable  on  any  day  in  the  ensuing  vacation,  and  upon  the 
return  of  such  process,  served,  may  proceed  to  judgment  and  execution, 
as  of  the  preceding  term,  unless  the  defendant  shall  interpose  a  valid 
plea,  verified  by  affidavit;  and  judgment  may  also  be  entered  in  the 
principal  suit  in  the  same  manner  as  if  special  bail  had  been  put  in  and 
perfected.  But  if,  within  the  time  herein  allowed  for  putting  in  and 
perfecting  special  bail,  the  defendant  shall,  by  making  the  oath  or  affirma- 
tion prescribed  by  law,  entitle  himself  to  a  continuance  until  the  next 
term,  he  shall  have  the  same  time  allowed  as  is  allowed  in  other  cases 
after  the  return  day  of  the  writ,  to  put  in  and  perfect  such  bail. 

XX. 

In  suits  upon  bonds  for  the  payment  of  duties,  and  in  suits  brought 
against  persons  accountable  for  public  money,  for  the  recovery  thereof, 
the  declaration  may  be  filed  on  the  day  upon  which  the  writ  is  return- 
able and  returned,  and  the  district  attorney  may  thereupon  move  in 
open  court  for  judgment,  and  no  plea  being  interposed,  may  have  final 
judgment  entered  instanter, 

XXI. 

When  in  suits  upon  bonds  for  the  payment  of  duties,  and  in  suits 
brought  against  persons  accountable  for  public  money,  for  the  recovery 
thereof,  the  defendant  interposes  a  plea,  the  district  attorney  may  have 
the  cause  placed  on  the  calendar,  at  the  same  term,  without  other 
notice ;  and  may  bring  the  same  to  trial  when  called,  unless  the  court 
shall  continue  the  cause  over  at  the  instance  of  the  defendant. 

XXH 

In  suits  in  which  the  United  States  are  plaintiffs,  or  in  wSich  they 
are  interested  though  not  plaintiffs,  if  the  bail  to  the  arrest  become 
special  bail,  the  assignment  of  the  bail  bond  and  the  acceptance  thereof 
by  the  plaintiff's  attorney,  shall  not  preclude  him  from  excepting  to 
the  sufficiency  of  such  special  bail;  and  the  marshal  shall  still  be 
responsible  for  good  bail,  notwithstanding  such  assignment  and  accept- 
ance of  the  bail  bond. 

xxm. 

No  plea  shall  be  received  in  any  suit  instituted  in  this  court  upon  a 

bond  executed  to  the  United  States  for  the  payment  of  duties,  or,  in 

any  suit  instituted  upon  a  bail  bond  taken  in  consequence  of  such  suit, 

unless  such  plea  shall  be  accompanied  by  an  affidavit  of  the  truth  of 

the  matters  in  the  plea  contained. 
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XXIV. 
The  time  for  putting  in  special  bail  and  giving  notice  thereof  shall 
be  twenty  days  from  the  day  on  which  the  process  shall  be  returnable; 
the  time  for  exception  and  notice  thereof,  twenty  days  from  the  day 
of  notice  of  bail ;  the  time  of  justification,  eight  days  from  the  day  of 
notice  of  exception ;  and  notice  of  justification  shall  be  given  four  days 
before  the  day  of  justification.  Bail  may  justify  in  open  court,  or 
before  the  judge  at  chambers,  or  before  the  clerk,  with  the  right  of 
appeal  in  the  last  case  to  the  court,  or  judge  at  chambers. 

XXV. 

The  following  shall  be  the  terms  on  which  proceedings  shall  be 
stayed  in  suits  on  bail  bonds : 

1.  Putting  in  and  perfecting  bail  above,  and  paying  the  costs  of  the 
suit  on  the  bail  bond,  and  of  the  motion  for  relief. 

2.  Pleading  issuably,  and  consenting  to  place  the  cause  on  the 
calendar,  and  to  proceed  to  trial  at  the  same  term ;  or  in  case  of  refusal 
so  to  plead  and  consent,  the  entry  of  a  judgment  on  the  bail  bond 
to  stand  as  security. 

XXVI. 

Common  rules  (or  rules  of  course,  without  special  cause  shown),  and 
rules  by  consent  may  be  entered  in  the  proper  book  in  the  clerk's  office 
in  term  or  in  vacation;  the  day  of  entering  the  same  being  noted 
therein ;  and  the  party  may  enter  such  rule  as  he  may  conceive  himself 
entitled  to,  of  course,  but  at  his  peril. 

xxvn. 

The  defendant  having  perfected  his  appearance,  may  at  any  time 
thereafter  take  a  rule  against  the  plaintiff  to  declare  in  twenty  days 
after  service  of  notice  of  the  rule,  or  that  judgment  of  discontinuance 
be  entered  against  him. 

xxvm. 

The  rule  to  plead,  to  answer,  or  to  join  in  demurrer,  shall  be  a  rule 
of  twenty  days ;  but  the  plaintiff  shall  not  be  held  to  accept  a  plea  in 
abatement  after  four  days  from  the  day  of  service  of  the  notice  of  the 
rule  to  plead,  and  a  copy  of  the  declaration;  and  the  rule  to  join  the 
demurrer  to  such  plea,  shall  be  a  rule  of  four  days  only. 

XXIX. 

When  there  shall  have  been  judgment  of  respondeat  ouster,  on  a 
demurrer  to  a  plea  in  abatement,  and  the  plaintiff  shall  have  served 
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the  defendant  with  a  notice  of  each  judgment,  the  defendant  shall 
plead  within  four  days  from  the  day  of  service  of  such  notice,  or  his 
default  in  not  pleading  may  be  entered. 

AAA# 

The  party  in  whose  favor  a  default  has  been  entered,  may  on  any 
day  afterwards  in  term,  have  a  rule  entered  for  such  judgment  as  is  to 
be  rendered  by  law,  by  reason  of  such  default.  In  all  actions  sounding 
in  damages,  after  judgment  for  the  plaintiff  by  default  or  on  demurrer, 
the  damages  shall  be  assessed  on  a  writ  of  inquiry,  or  by  the  clerk,  as 
the  case  may  be. 

XXXI. 

Fourteen  days'  notice  of  trial,  and  six  days'  notice  of  countermand 
shall  be  given  in  all  cases.  The  like  notice  of  assessment  and  of 
inquiry  (where  such  notices  are  necessary),  shall  also  be  given,  and 
may  be  given  at  any  time  after  default  entered,  and  for  any  day  in 
.term;  but  no  notice  of  assessment  or  of  inquiry  shall  be  required, 
except  when  the  defendant  shall  have  appeared  by  attorney,  or  shall 
have^given  notice  of  his  intention  to  appear  and  defend  the  action. 

XXXII. 

Rules  for  final  judgment,  unless  cause  to  the  contrary  be  shown, 
shall  become  absolute  upon  the  expiration  of  four  days  in  term,  after 
the  entry  thereof,  or  if  there  shall  not  be  so  many  days  remaining  in 
term,  then  upon  the  expiration  of  fltf  term. 

xxxhl 

Where  notice  of  retainer  shall  be  received  before  the  defendant's 
default  in  not  pleading  has  been  entered,  a  copy  of  the  declaration  and 
notice  of  the  rule  to  plead  (unless  they  shall  have  been  served  on  the 
defendant  personally),  shall  be  served  on  the  attorney  retained,  and 
the  rule  to  plead  shall  be  from  the  time  of  such  service,  and  the  servioe 
of  all  other  pleadings,  papers  and  notices,  to  be  made  after  notice  of 
retainer,  shall  be  on  the  attorney  retained. 

XXXIV. 

If  the  plaintiff  shall  make  default  in  declaring,  then  the  defendant, 
or  if  either  party  shall  make  default  in  answering,  then  the  opposite 
party  may  have  the  default  entered  in  the  book  of  common  rules;  but 
where  the  previous  service  of  a  notice  of  a  rule,  copy  of  a  pleading,  or 
of  any  other  matter,  shall  be  requisite,  the  default  shall  not  be  entered, 
unless  an  affidavit  of  such  service  shall  be  filed;  neither  shall  it  be 
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entered,  until  special  bail,  if  required,  is  pat  in,  and  if  excepted  to, 
has  justified. 

XXXV. 
The  defendant's  default  being  duly  entered,  the  plaintiff  shall  not  be 
bound  afterwards  to  accept  a  plea,  unless  the  defendant,  as  soon  as  he 
shall  know  that  the  default  has  been  entered,  shall  file  an  affidavit  of 
merits,  and  serve  a  copy,  pay  or  tender  the  amount  of  the  costs 
of  default,  plead  issuably,  and  consent  to  go  to  trial  at  the  next  term. 

« 

XXXVI. 

The  plaintiff  may,  at  any  time  before  the  default  for  not  replying 
shall  be  entered,  if  the  plea  shall  be  a  special  plea,  or  a  plea  in  abate- 
ment, or  within  twenty  days  after  service  of  a  copy  of  the  plea,  if  it 
shall  be  the  general  issue,  amend  his  declaration.  After  plea,  either 
party  may,  before  default  for  not  answering  shall  be  entered,  amend 
the  pleading  to  be  answered ;  and  where  there  shall  be  a  demurrer  to 
a  declaration  or  other  pleading,  such  pleading  may  be  amended  at  any 
time  before  the  default  for  not  joining  in  demurrer  shall  be  entered. 
The  respective  parties  may  amend  under  this  rule  of  course,  and  with- 
out costs,  but  shall  not  be  entitled  so  to  amend  more  than  once. 

This  rule  shall  be  construed  to  allow  amendments  to  be  made,  by 
adding  new  counts  or  pleas,  but  not  so  as  to  allow  of  any  amendment 
to  a  plea  in  abatement. 

xxxvn. 

In  order  to  amend,  a  rule  for  that  purpose  shall  be  entered  in  the 
clerk's  office,  which,  however,  need  not  specify  the  amendments;  but 
a  copy  of  the  amended  pleading  shall  be  filed ;  and  the  rule  to  plead 
or  answer,  if  notice  thereof  shall  have  been  given,  shall  be  from  the 
day  of  the  service  of  a  copy  of  the  pleading  as  amended  and  on  file. 

xxxvm. 

If  the  defendant  shall  plead  the  general  issue,  the  cause  shall  be  at 
issue,  unless  the  plaintiff  shall,  within  twenty  days  thereafter,  amend 
his  declaration ;  and  if  either  party  shall,  in  pleading  in  any  degree 
after  the  plea,  tender  an  issue  to  the  country,  and  if  the  opposite  party 
shall  not  demur  to  the  pleading  within  twenty  days  after  service  of  a 
copy  thereof,  the  cause  shall  in  each  of  these  cases  be  deemed  at  issue. 

XXXTX. 

Applications  made  by  a  party  in  pursuance  of  the  fifteenth  section 
of  the  judicial  act,  to  require  the  opposite  party  to  produce  books  and 
writings,  must  be  made  upon  petition,  verified  by  affidavit,  Betting 
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forth  plainly  the  facts  and  ciroumstanoes  upon  which  the  application 
is  founded ;  and  in  such  petition,  or  in  the  affidavit  thereunto  subjoined, 
it  most  be  stated  that  the  books  or  writings,  the  production  whereof 
is  sought,  are  not  in  the  possession  nor  under  the  control  of  the  peti- 
tioner, and  that  he  is  advised  by  his  counsel,  and  verily  believes  that 
the  production  of  the  books  or  writings  mentioned  in  such  petition  is 
necessary  to  enable  him  safely  to  proceed  in  the  prosecution  or  defense 
(as  the  case  may  be)  of  his  suit. 

XL. 
The  petition  may  be  presented  to  the  judge  of  this  court  in  vacation, 
as  well  as  to  the  court  in  term;  and  the  order  to  be  made  thereon  shall 
be  that  the  party  against  whom  the  application  is  made,  shall  produce 
the  books  or  writings  mentioned  in  the  petition,  or  show  cause  on  the 
day  and  at  the  place  to  be  therein  specified,  why  the  prayer  of  such 
petition  should  not  be  granted. 

XII. 
Such  order  shall  also  specify  the  manner  in  which  such  books  or 
writings  shall  be  produced,  and  may  require  the  party  either  to  pro- 
duce and  deposit  the  same  with  the  clerk  of  this  court,  or  to  deliver  to 
the  petitioner  or  his  attorney  copies  thereof  verified  by  oath. 

XLH. 
A  copy  of  such  petition,  together  with  a  copy  of  the  order  made 
thereon,  shall  be  served  upon  the  attorney  of  the  party  against  whom 
the  order  is  directed,  a  reasonable  time  to  be  prescribed  in  the  order 
before  the  day  therein  prescribed  for  showing  cause. 

XLTTT. 
Commissions  to  take  the  examination  of  witnesses  resident  without 
the  district,  may  issue  by  order  of  the  oourt  in  term,  or  of  the  judge 
thereof  in  vacation,  in  the  manner  and  subject  to  the  regulations,  so 
far  as  the  same  are  applicable,  mutatis  mutandis,  prescribed  by  the 
Revised  Statutes  of  this  state. 

XMV. 
Such  commissions  may  also  be  issued  by  consent.  But  the  agree* 
ment  for  that  purpose  shall  be  in  writing,  and  filed  in  the  clerk's  office; 
and  the  clerk  shall,  in  such  case,  make  an  indorsement  upon  the  com- 
mission, under  his  signature,  in  the  following  form:  Allowed  by  am- 
sent  of  parties. 
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XLV. 

When  a  cause  is  noticed  for  trial,  a  notice  thereof,  with  a  note  of  the 
issue  and  of  the  pleadings,  and  the  attorneys'  names  shall  be  delivered 
to  the  clerk,  on  or  before  the  Thursday  preceding  term:  the  clerk 
shall,  as  early  as  the  following  day,  have  the  calendar  of  causes  to  be 
tried  made  up,  arranging  them  according  to  the  dates  of  their  issues  ; 
and  no  cause  shall  be  put  upon  the  calendar  without  the  special  order 
of  the  court,  unless  the  note  of  issue  shall  be  furnished,  as  is  hereby 
required* 

XLVI. 

For  the  purpose  of  summoning  and  returning  jurors  to  serve  upon 
trials  of  issues  in  this  court  at  the  terms  thereof  appointed  by  law,  or 
which  may  be  appointed  by  the  special  order  of  the  judge  thereof,  to' 
be  held  in  the  village  of  Utica,  the  clerk  of  this  court,  together  with 
the  marshal,  or  his  deputy,  resident  in  Utica,  shall,  at  least  fourteen 
days  previous  to  every  such  term,  repair  to  the  office  of  the  clerk  of 
the  county  of  Oneida,  where  the  clerk  of  this  court,  in  presence  and 
with  the  assistance  of  the  said  clerk  of  the  county  of  Oneida,  and  of 
the  marshal  or  his  said  deputy,  shall  proceed  to  draw  out  of  the  box 
kept  in  the  said  office,  containing  the  names  of  the  jurors  of  the  said 
county,  thirty-six:  slips  of  paper;  and  the  clerk  of  this  court  shall 
immediately  thereafter  make  out  and  certify,  under  his  hand,  a  list  of 
the  jurors  so  drawn  as  aforesaid,  with  their  respective  additions  and 
places  of  abode,  and  deliver  the  same  to  the  said  marshal,  or  his  said 
deputy,  who  shall  summon  the  persons  named  in  such  list  to  serve  as 
juror*. 

And  for  the  purpose  of  summoning  and  returning  jurors  to  serve 
upon  the  trial  of  issues  in  this  court,  at  the  terms  thereof  appointed 
by  law,,  or  which  may  be  appointed  by  the  special  order  of  the  judge 
thereof,  to  be  held  in  the  city  of  Albany,  the  marshal,  or  his  deputy 
resident  in  the  said  city,  shall,  at  least  fourteen  days  previous  to  every 
such  term,  repair,  alternately,  from  term  to  term,  to  the  office  of  the 
clerk  of  the  city  and  county  of  Albany,  and  to  the  office  of  the  clerk 
of  the  county  of  Rensselaer,  where,  in  the  presence  and  with  the  assist- 
ance of  such  clerk,  the  marshal  or  his  said  deputy,  shall  proceed  to 
draw  out  of  the  box  kept  in  the  said  office,  containing  the  names  of 
the  jurors  of  such  county,  thirty-six  slips  of  paper,  and  shall  imme- 
diately thereafter  make  out  a  list  of  the  jurors  so  drawn  as  aforesaid, 
with  their  respective  additions  and  places  of  abode,  and  shall  request 
such  clerk  to  certify  the  same,  under  his  hand,  and,  in  case  of  his 
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refusal  bo  to  do,  shall  certify  the  same  under  his  own  hand,  and  there- 
upon proceed  to  summon  the  persons  named  in  such  list  to  serve  as 
jurors;  and  in  like  manner  shall  jurors,  to  serve  at  the  terms  of  the 
court  appointed  by  law,  or  by  special  order,  to  be  held  at  other  places, 
be  drawn,  summoned  and  returned  by  the  marshal  or  one  of  his  depu- 
ties; and  in  these  cases  the  jurors  shall  be  taken  from  the  counties 
respectively  in  which  the  term  of  the  court  at  which  they  are  to  serve 
is  to  be  held.  At  least  six  days'  notice  of  the  drawing  of  every  jury 
shall  be  given  by  the  clerk  of  this  court,  by  affixing  such  notice  upon 
the  outer  door  of  the  house  where  the  court  for  which  such  jury  is  to 
be  drawn  is  to  be  held. 

The  jurors  to  serve  at  any  court  shall  be  summoned  at  least  six  days 
previous  to  the  sitting  thereof,  by  giving  personal  notice  to  each  per- 
son, or  by  leaving  a  written  notice  at  his  place  of  residence,  with  some 
person  of  proper  age.  The  marshal  or  his  deputy,  by  whom  the  jurors 
are  summoned,  shall  return  the  list  of  jurors  to  the  court  at  the  open- 
ing thereof,  specifying  those  who  were  summoned,  and  the  manner  in 
which  each  person  was  notified. 

It  shall  be  the  duty  of  the  marshal  or  of  his  deputy,  having  posses- 
sion of  the  same,  to  furnish  any  person  applying  therefor  and  paying 
therefor  a  fee  of  twenty-five  cents,  a  copy  of  the  list  of  jurors  drawn 
to  attend  any  court1 

XLVII. 

Whenever  it  shall  be  intended  to  move  to  set  aside  a  nonsuit  ox 
verdict,  except  for  irregularity,  a  case  shall  be  prepared  by  the  party 
intending  to  make  the  motion,  and  a  copy  thereof  shall  be  served 
within  four  days  after  the  trial  on  the  opposite  party,  who  may,  within 
four  days  thereafter,  prepare  amendments  thereto,  and  serve  a  copy  on 
the  party  who  prepared  the  case,  who  may  then,  within  four  days  there- 
after, serve  the  opposite  party  with  notice  to  appear,  within  a  conve- 
nient time,  before  the  judge,  to  have  the  case  and  amendments  settled. 
The  judge  shall  thereupon  correct  and  settle  the  case,  as  he  shall  deem 
to  consist  with  the  truth  of  the  facts.  The  time  for  settling  the  case 
must  be  specified  in  the  notice,  and  shall  be  not  less  than  four,  nor 
more  than  twenty  days  after  service  of  such  notice. 

1  Since  the  date  of  this  rule,  the  clerk  having,  by  successive  orders,  been  required  to 
remove  his  office,  first  to  the  city  of  Auburn,  and  ne*t  to  the  city  of  Buffalo,  the  pro- 
visions contained  in  the  first  paragraph  have  been  modified  accordingly.  At  present, 
therefore,  it  is  at  the  clerk's  office  of  Erie  county  that  the  presence  of  the  clerk  is 
required  when  jurors  are  to  be  drawn. 
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XLVIH- 
If  the  party  omit  to  make  a  case  within  the  time  above  limited,  be 
shall  be  deemed  to  have  waived  his  right  thereto ;  and  when  a  case  is 
made  and  the  parties  shall  omit,  within  the  several  times  above  limited* 
the  one  party  to  propose  amendments,  and  the  other  to  notify  an 
appearance  before  the  judge,  they  shall  respectively  be  deemed,  the 
former  to  have  agreed  to  the  case  as  prepared,  and  the  latter  to  have 
agreed  to  the  amendments  as  proposed.  If  judgment  has  been  ren- 
dered upon  a  verdict,  the  party  intending  to  move  for  a  new  trial  shall 
give  four  days9  notice  in  writing  to  the  opposite  party,  of  any  motion 
to  stay  execution  thereon,  and  also  of  the  petition  intended  to  be  filed 
pursuant  to  the  18th  section  of  the  act  of  September  24th,  1789,  unless 
a  shorter  time  be  allowed  by  the  court  or  the  judges. 

XLTX. 
General  verdicts  may  be  taken  subject  to  the  opinion  of  the  court 
on  a  case  to  be  made  by  the  party  in  whose  favor  the  verdict  is  taken, 
containing  all  the  evidence  given  at  the  trial,  the  case  to  be  prepared 
and  settled  in  the  manner  prescribed  in  the  foregoing  rules. 

L. 

In  cases  of  exceptions  taken,  demurrer  to  evidence  or  special  verdict, 
the  party  shall  not  be  required  to  prepare  at  the  trial  his  bill  of  excep- 
tions, demurrer,  statement  of  evidence  or  special  case,  or  to  put  in 
form  the  special  verdict,  but  shall  merely  reduce  such  exceptions  to 
writing,  or  make  a  minute  of  the  demurrer  to  the  evidence,  and  of  the 
facts  found  specially  by  the  jury,  as  the  case  may  happen  to  be,  and 
deliver  it  to  the  judge,  or  the  judge  will  himself  note  the  points,  as  he 
may  direct;  and  the  bill,  demurrer  or  special  verdict,  shall  afterwards 
be  drawn  up,  amended  and  settled  within  such  times  and  under  the 
same  regulations  as  are  made  with  respect  to  cases. 

LI. 

A  bill  of  exceptions  may,  before  judgment,  be  used  instead  of  a  case 
on  motion  for  a  new  trial,  and  notice  of  such  motion,  together  with  an 
order  to  stay  proceedings,  and  a  copy  of  such  bill  of  exceptions  shall 
operate  to  stay  all  further  proceedings  until  the  decision  of  the  court: 
Provided^  that  proceedings  shall  not  be  longer  stayed  than  if  a  case 
had  been  made. 

LH. 

All  questions  for  argument  and  all  motions  shall  be  brought  before 
the  court  on  motion  for  that  purpose,  and  if  the  opposite  party  shall 
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not  appear  to  oppose,  the  party  making  the  motion  shall  be  entitled  to 
the  role  or  judgment  moved  for,  on  proof  of  due  service  of  the  notice 
and  papers  required  to  be  served  by  him* 

LEI. 
Enumerated  motions  are  motions  in  arrest  of  judgment;  to  bring  on 
to  be  argued  questions  arising  on  special  verdict,  case  reserved  at  the 
trial,  case  agreed  between  the  parties  without  trial;  demurrer  to  evi- 
dence or  pleadings;  and  all  motions  to  set  aside  nonsuit,  verdict  or 
inquisition,  fof  other  cause  than  irregularity  only. 

LIV. 

Enumerated  motions  shall  be  noticed  Jpr  the  first  day  in  term,  by  a 
notice  of  at  least  eight  days,  and  may  be  noticed  and  brought  on  by 
either  party.  When  such  notice  is  given  by  the  party  whose  duty  it  is 
to  furnish  the  case,  demurrer-books,  or  other  papers  on  which  the 
motion  is  founded,  such  notice  shall  be  accompanied  with  copies  of 
such  pipers. 

LV. 

Enumerated  motions  set  down  for  argument  shall  be  placed  on  the 
calendar  after  the  causes  noticed  for  trial,  and  the  same  rules  relative 
to  the  furnishing  of  the  clerk  with  notes  of  issue,  &c<,  and  to  the 
making  up  of  the  calendar  in  cases  of  issues  of  fact,  shall  be  applicable 
to  them  also.  The  date  of  the  issue  shall  be,  in  cases  of  motion  in 
arrest  of  judgment,  of  special  verdict,  case  reserved  at  the  trial,  motion 
to  set  aside  verdict  or  nonsuit,  bill  of  exceptions,  or  demurrer  to 
evidence,  the  day  on  which  the  trial  took  place ;  and  in  case  of  demurrer 
to  pleadings,  the  day  on  which  the  joinder  in  demurrer  was  received. 

LVI. 

The  party  bringing  on  the  argument,  shall,  at  the  opening  thereof, 
furnish  the  judge  with  a  copy  of  the  case,  demurrer  to  evidence, 
special  verdict,  or,  where  the  motion  is  for  a  new  trial  upon  newly 
discovered  evidence,  with  copies  of  the  affidavits  and  other  papers,  if 
any,  on  which  the  motion  is  founded  or  opposed;  or  if  the  motion  be 
in  arrest  of  judgment,  with  copies  of  the  pleadings,  or  so  much  thereof 
as  may  be  necessary.  A  note  of  the  points  or  questions  intended  to 
be  raised  by  each  of  the  respective  parties  shall  also  at  the  same  time 
be  furnished  to  the  judge,  and  to  the  opposite  party. 

Lvn. 

Whenever  an  order  to  stay  proceedings  shall  be  granted  to  enable 

the  party  to  make  a  special  motion,  service  of  such  order  with  copies 

100 
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of  the  affidavits  upon  which  it  is  granted,  and  notice  of  the  motion 
shall  operate  as  a  stay  of  proceedings  until  the  farther  order  of  the 
court.  Bat  if  the  party  shall  neglect  to  bring 'on  the  motion  to  be 
heard  during  the  term  according  to  his  notice,  the  proceedings  shall 
not  be  longer  stayed,  and  he  shall  be  liable  to  pay  the  costs  of  attend- 
ing to  resist  the  motion. 

Lvm. 

No  private  agreement  or  consent  between  the  parties  or  their  attor- 
neys in  respect  to  the  proceedings  in  a  cause  shall  be  binding,  unless 
the  same  shall  be  reduced  to  the  form  of  a  rule  by  consent,  and  entered 
accordingly  in  the  book  of  common  rules,  or  unless  the  evidence 
thereof  shall  be  in  writing,  ffcbscribed  by  the  party  or  his  attorney, 
against  whom  the  same  shall  be  alleged. 

LDL 

Non-enumerated  motions  shall  be  noticed  for  the  first  day  of  term, 
by  a  notice  of  at  least  eight  days,  accompanied  with  copied1  of  the 
affidavits  and  papers  on  which  the  same  shall  be  made;  and  notice 
shall  not  be  for  a  later  day  in  term,  unless  sufficient  cause  be  shown  in 
the  affidavits  served,  for  not  giving  notice  for  the  first  day. 

LX. 

When  a  party  shall,  before  motion,  offer  to  comply  fully  with  the 
terms  of  the  order  which  it  is  the  practice  of  the  court  upon  motion 
in  like  cases  to  make,  and  shall  also  pay  the  costs,  if  any,  on  the  same 
being  thereupon  taxed  and  demanded,  he  shall  be  entitled  to  costs 
from  the  opposite  party,  if  the  motion  shall  be  afterwards  made. 

LXI. 
In  all  cases  where  a  motion  shall  be  granted  on  payment  of  costs,  or 
on  the  performance  of  any  condition,  or  where  the  order  shall  require 
such  payment  or  performance,  the  party  whose  duty  it  shall  be  to 
comply  therewith,  shall  have  twenty  days  for  that  purpose,  unless 
otherwise  directed  in  the  order.  And  where,  by  the  terms  of  any 
order,  an  act  is  directed  to  be  done  imtanter,  it  shall  be  understood  to 
require  such  act  to  be  performed  within  twenty-four  hours. 

lxh. 

Whenever  the  plaintiff  shall  have  neglected  to  bring  his  cause  to 
trial,  according  to  the  practice  of  the  court,  he  may,  if  he  have  not 
before  stipulated,  tender  a  stipulation  and  offer  to  pay  the  costs  to 
which  the  defendant  is  entitled,  up  to  that  time;  and  if  the  defendant 
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shall  afterwards  move  for  judgment  as  in  case  of  nonsuit,  he  shall  pay 
costs  to  the  plaintiff  except  where  the  plaintiff  shall,  after  demand, 
have  refused  to  pay  the  costs  as  taxed. 

Lxni. 

When  on  motion  for  judgment,  as  in  case  of  nonsuit,  the  plaintiff 
shall  be  permitted  to  stipulate,  he  shall,  within  twenty  days  thereafter, 
tender  a  stipulation  to  the  defendant,  and  shall  pay  the  costs  ordered 
to  be  paid  thereon;  and  if  the  stipulation  be  not  tendered,  and  the 
costs  paid  within  that  time,  the  defendant,  on  filing  an  affidavit  of  such 
omission  of  tender  and  non-payment,  may,  after  the  expiration  of 
twenty  days,  enter  judgment  as  in  case  of  nonsuit  as  of  the  preceding 
term. 

LXIV. 

The  provisions  contained  in  Title  2d,  of  Chapter  10th,  of  Part  3d, 
of  the  Revised  Statutes  of  this  state,  relative  to  security  for  costs, 
shall  be  taken  and  held  to  be  rules  of  this  court. 

LXV. 

To  effect  a  surrender  of  bail,  the  bail  or  principal  shall  produce  to 
the  judge  two  certified  copies  of  the  bail  piece,  on  one  of  which  the 
judge  will  indorse  a  committitur,  and.  on  the  other  an  order  that  the 
plaintiff  show  cause  before  him  on  such  day  as  he  may  designate,  why 
the  bail  should  not  be  exonerated. 

LXVL 

On  due  proof  of  the  service  of  such  order  on  the  plaintiff  or  his 
attorney,  and  on  proof  by  the  certificate  of  the  marshal  or  his  deputy, 
to  whose  custody  the  defendant  has  been  committed  in  virtue  of  such 
committitur,  acknowledged  before  the  judge  by  such  officer,  or  proved 
by  the  oath  of  a  subscribing  witness  thereto,  if  no  sufficient  cause  to 
the  contrary  be  shown,  the  judge  will  indorse  an  order  on  the  second 
certified  copy  of  the  bail  piece,  that  an  exoneretur  be  entered.  If  the 
plaintiff  or  his  attorney  upon  whom  the  rule  to  show  cause  is  served, 
resides  at  the  time  of  service  more  than  one  hundred  miles  from  the 
place  at  which  cause  is  to  be  shown,  such  rule  shall  be  served  eight 
days  before  the  time  specified  therein  for  showing  cause ;  in  other  cases 
four  days  shall  be  sufficient 

lxvh. 

Such  certified  copy  shall  be  filed,  and  the  clerk  shall  indorse  thereon 
an  exoneretur ^  and  shall  also  enter  in  the  register  of  bail  the  discharge 
of  the  bail. 
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Lxvm. 

Whenever  a  bail  bond  shall  be  taken  on  the  arrest  of  a  defendant, 
the  bail  therein  may  surrender  their  principal,  or  he  may  surrender 
himself  in  exoneration  of  the  bail,  in  the  same  manner,  and  with  the 
like  effect  as  in  the  case  of  special  bail,  except  that  true  copies  of 
the  bail  bond,  proved  to  be  such  by  the  affidavit  of  the  marshal  or  his 
deputy,  or  of  a  subscribing  witness,  shall  be  used  instead  of  certified 
copies  of  the  bail  piece. 

LXIX. 

In  case  a  defendant  who  has  procured  special  bail  in  a  suit  in  this 
court,  shall  be  afterwards  arrested  in  any  other  district,  and  committed 
to  a  jail,  the  use  whereof  has  been  ceded  to  the  United  States  for  the 
custody  of  prisoners,  he  may  be  surrendered  at  the  request  of  his  bail, 
and  in  pursuance  of  the  act  of  congress  in  such  case  made  and  pro- 
vided, in  the  manner  provided  in  the  foregoing  rules  for  ordinary  cases. 

LXX. 

All  moneys  paid  into  court  which  any  collector  of  customs  is  entitled' 
by  law  to  receive,  shall,  after  deducting  the  costs,  be  paid  over  to  him 
by  the  clerk,  upon  an  order  to  be  entered  of  course  for  that  purpose. 

LXXI. 
All  moneys  paid  into  court  which  are  required  by  law  to  be  depo- 
sited in  a  branch  bank  of  the  United  States,  shall  forthwith  be  deposited 
by  the  clerk  in  the  Oneida  Bank,  in  the  city  of  Utica,  to  the  credit  of 
the  court.1 

LXXTT. 
All  checks  for  money  so  deposited  to  be  drawn  out  of  the  bank,  shall 
be  signed  by  the  clerk,  as  clerk,  and  such  check  shall  be  written  on  the 
same  paper  which  contains  the  order  of  the  judge  for  that  purpose. 

LXXIIL 
A  book  shall  be  kept  by  the  clerk,  in  which  he  shall  enter  a  full  and 
particular  account,  under  the  title  of  each  cause  depending  in  the 
court,  of  all  moneys  paid  into  court  in  such  cause,  and  of  the  payment 
thereof;  and  such  book  shall  at  all  times  be  open  to  the  inspection  and 
examination  of  the  judge  of  this  court,  the  attorney  of  the  United 
States,  and  the  marshal  of  the  district;  and  any  particular  account 
may  also,  upon  request,  be  inspected  by  any  person  interested  therein. 

1  By  a  subsequent  order  the  Hollister  Bank  in  the  city  of  Buffalo  is  substituted  for 
that  mentioned  in  the  above  rule. 
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LXXIV. 

All  process  issued  by  this  court  shall  be  of  like  form  and  effect  with 
process  issued  in  like  cases  by  the  supreme  court  of  this  state,  unless 
otherwise  directed  by  rule. 

LXXV. 

The  marshal,  his  deputies,  and  all  other  persons  concerned  in  the 
service  of  any  process  of  this  court,  are  respectively  prohibited  from 
becoming  bail  in  any  suit  depending  in  jthis  court,  unless  for  the  pur- 
pose of  surrendering  the  defendant,  in  which  case  the  surrender  shall 
be  made  within  fourteen  days  after  special  bail  shall  have  been  put  in. 

LXXVL 

The  bond  required  by  law  to  be  executed  by  the  elerk  of  this  court 
for  the  faithful  performance  of  his  duties  as  such,  shall  be  recorded  in 
his  office,  and  immediately  thereafter  deposited  in  the  Branch  Bank  of 
the  United  States  in  the  village  of  Utica,  subject  to  be  delivered  upon 
the  order  of  the  judge,  to  such  person  as  shall  be  designated  in  such 
order;  and  the  marshal's  bond  shall  be  recorded  and  filed  in  the  clerk's 
office. 

LXXVIL 

In  causes  wherein  the  marshal  of  the  district,  or  his  deputy  is  a 
party  in  interest,  all  process  shall  be  directed  and  delivered  to  the 
sheriff  or  under  sheriff  of  the  county  of  Oneida,  for  the  tune  being, 
who  is  hereby  appointed  ex  officio,  in  pursuance  of  the  act  of  congress 
in  such  case  made  and  provided,  to  serve  and  execute  such  process. 

LXXV  III. 
The  clerk  of  this  court,  the  first  judges  of  each  of  the  counties  in 
this  district,  the  recorder  of  the  city  of  Albany,  and  the  clerks  of  each 
of  the  said  counties,  except  of  the  county  of  Oneida,  for  the  time 
being,  shall,  ex  officio,  be  commissioners  to  take  affidavits  and  acknow- 
ledgments of  bail  in  civil  causes  depending  in  this  court.  The  officers 
aforesaid  are*hereby  appointed  such  commissioners,  pursuant  to  the 
provisions  of  the  acts  of  congress  authorizing  the  appointment  thereof, 
and  all  orders  heretofore  made  for  the  appointment  of  Buch  commis- 
sioners shall  be  annulled  after  the  first  day  of  June  next. 

LXXIX. 

The  clerk  may  tax  and  certify  bills  of  costs,  and  sign  judgment 
records. 
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* 

LXXX. 

On  an  indictment  found  by  the  grand  jury,  the  district  attorney  may 
forthwith  sue  oat  a  capias  under  the  seal  of  the  court,  for  the  arrest 
of  the  person  indicted. 

LXXXI. 

Where  default  is  made  by  any  party  or  witness,  bound  by  recog- 
nizance in  any  criminal  proceeding,  the  clerk  shall  immediately  issue  a 
scire  facias  thereon. 

LXXXIL 

Where  a  fine  is  imposed  by  the  court  on  any  person  for  any  cause, 
and  the  party  is  not  thereupon  committed,  and  such  fine  is  not  dis- 
charged previously  to  the  close  of  the  term,  the  clerk  shall  issue  to  the 
marshal  a  warrant  of  execution,  commanding  him  to  levy  and  make 
such  fine*  of  the  goods  and  chattels,  or  in  default  thereof,  of  the  lands 
and  tenements  of  the  party. 

LXXXTTT. 

In  all  cases  not  provided  for  by  the  rules  of  this  court,  or  by  law, 
the  practice  of  the  supreme  court  of  this  state,  as  prescribed  by  the 
Revised  Statutes  of  this  state,  and  by  the  rules  of  the  said  court,  shall 
regulate  the  practice  of  this  court,  so  far  as  the  same  may  be  appli- 
cable. 

LXXXTV: 

Persons  summoned  to  serve  as  jurors  in  this  court  will  be  discharged 
or  excused  from  serving  therein,  whenever  by  the  law  of  this  state,  it 

a 

would  be  the  duty  of  the  courts  of  the  state  to  discharge  or  excuse 
such  persons  from  serving  therein.1 

LXXXV. 

Any  issue  of  fact,  which,  according  to  the  act  of  congress  of  July  7, 
1838,  entitled  "  an  act  to  increase  and  regulate  the  terms  of  the  circuit 
and  district  courts  for  thQ  northern  district  of  the  State  of  New  York," 
would  be  triable  at  a  term  of  the  court  required  by  law  to  be  held  in 
any  one  of  the  divisions  of  the  said  district  into  which  it  is  divided  by 
the  said  act,  may  be  tried  at  a  term  of  the  court  required  to  be  held  in 
any  other  of  the  said  divisions  of  the  said  district,  provided  the 
adverse  parties  or  their  attorneys,  by  a  stipulation  in  writing  signed  by 
them  and  filed  in  the  clerk's  office,  shall  enter  into  an  agreement  to 
such  effect. 

1  This  rule  is  superseded  by  the  act  of  congress,  July  20,  1840,  chap.  40,  prescribing 
a  rule  of  practice  exactly  of  the  same  import  for  all  the  courts  of  the  United  States. 
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DELIVERY  OF  PROPERTY  UNDER  SEIZURE,  PENDENTE  UTE. 

LXXXVL 

1.  Applications  for  the  delivery  to  the  claimant  of  property  seized 
as  forfeited  under  any  law  of  the  United  States,  may  be  made  at  any 
time  after  the  service  of  the  monition  and  warrant  of  arrest. 

2.  At  least  four  days9  notice  of  the  application  shall  be  given  to  the 
district  attorney  and  to  the  collector  of  the  collection  district  in  which 
the  seizure  was  made,  accompanied  by  the  service  on  each  of  them 
of  a  copy  of  the  petition  for  delivery;  unless  the  application  be  made 
in  open  court,  when  the  district  attorney  and  the  collector  are  present; 
in  which  case  no  previous  notice  shall  be  necessary. 

8.  Unless  a  claim  duly  verified  shall  have  already  been  interposed  by 
the  applicant,  he  shall  show  at  the  lime  of  his  application,  by  his  own 
oath  or  other  evidence,  that  he  is  lawfully  entitled  to  appear  as  claim- 
ant in  the  case. 

4.  The  appraisers  shall  be  sworn,  faithfully  and  fairly  to  appraise  the 
property  in,  question,  and  make  a  true  report  of  the  value  thereof,' 
according  to  the  best  of  their  understanding,  without  unnecessary  delay. 

5.  Reasonable  notice  of  the  time  and  place  appointed  by  the  ap- 
praisers to  make  the  appraisement  shall  be  given  to  the  district 
attorney,  the  collector  and  the  claimant 

6.  For  the  purpose  of  ascertaining  the  value  of  the  property  to  be 
appraised,  the  appraisers  may  examine  such  persons  on  oath,  and 
receive  such  affidavits  taken  before  one  of  the  commissioners  of  this 
court  (who  are  hereby  authorized  to  take  such  affidavits),  aa  they  may 
think  proper. 

7.  On  the  return  of  the  appraisement  to  the  court,  or  to  the  judge 
in  vacation,  accompanied  by  a  certificate  from  the  collector  and  naval 
officer  (if  there  be  one),  that  the  duties  on  the  property  seized,  if  any 
be  chargeable  thereon,  have  been  paid;  and  on  satisfactory  evidence 
that  the  expenses  of  the  appraisement  have  been  paid  by  the  claimant; 
and  on  the  execution  by  the  claimant  of  a  bond,  in  conformity  with  the 
statutes  of  the  United  States  in  such  case  made  and  provided,  before 
the  court,  the  judge,  or  the  clerk;  an  order  will  be  granted  for  the 
delivery  of  the  property  to  the  claimant. 

8.  The  appraisers  shall  severally  be  entitled  to  be  paid  for  their 
services  in  making  an  appraisement,  three  dollars  a  day  for  each  day 
necessarily  spent  in  the  performance  of  such  services. 

9.  But  whenever,  in  any  case,  the  value  of  the  property  seized  shall 
be  agreed  upon  between  the  collector  and  district  attorney  in  behalf 
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of  the  United  States  and  the  claimant,  and  a  certificate  in  writing, 
expressive  of  such  agreement  shall  be  signed  by  them,  and  filed  in  the 
clerk's  office,  such  valuation  (in  conformity  with  the  practice  of  the 
court  heretofore)  shall  have  the  same  validity  and  effect  as  if  it.  had 
been  made  and  reported  by  appraisers  duly  appointed  for  that  purpose. 

* 

BALE  OF  PERISHABLE  PROPEETY. 

Lxxxvn. 

1.  Application  for  the  sale  of  perishable  property  seized  as  forfeited 
under  any  law  of  the  United  States,  maybe  made  either  by  the  district 
attorney  in  behalf  of  the  United  States,  or  by  the  claimant,  at  any 
time  after  the  service  of  the  monition  and  warrant  of  arrest. 

2.  At  least  four  days'  notice  of  the  application,  yhen  made  by  the 
claimant,  shall  be  given  to  the  district  attorney,  and  to  the  collector 
within  whose  collection  district  the  seizure  wascmade,  accompanied  by 
the  service  of  a  copy  of  the  petition  for  the  decree  or  order  of  sale  ; 
and  a  like  notice  shall  be  given  to  the  claimant,  if  there  be  one,  or  to 
his  proctor  or  attorney,  when  the  application  is  made  by  the  district 
attorney.  But  when  the  application  is  made  in  open  court,  and  the 
proctor  or  attorney  of  the  opposite  party  is  present,  no  previous  notice 
shall  be  necessary, 

3.  When  the  application  is  made  by  the  claimant  before  a  claim  duly 
verified  shall  have  been  already  interposed,  he  shall  be  required  to 
show  at  the  time  of  his  application,  by  his  own  oath  or  other  evidence, 
that  he  is  lawfully  entitled  to  appear  as  claimant  in  the  case. 

4.  The  place  of  sale,  and  the  length  of  the  notice  of  sale  to  be  given 
by  the  marshal  (which,  unless  otherwise  specially  directed,  shall  be 
given  in  the  manner  prescribed  by  the  90th  section  of  the  collection 
act  of  March  2,  1790,  in  cases  of  condemnation),  will  be  determined  by 
the  court  or  the  judge,  in  each  case,  according  to  its  nature  and  circum- 
stances, and  prescribed  in  the  order  of  sale. 

6.  When  the  application  for  an  order  of  sale  is  resisted  by  the  oppo- 
site party,  and  the  propriety  of  such  order  appears  doubtful,  surveyors 
will  be  appointed,  preliminarily,  to  examine  and  report  as  to  the  condi- 
tion of  the  property. 

REMISSION  OP  FINES,  PENALTIES,  FORFEITURES  AND  DIS- 
ABILITIES. 

Lxxxvm. 

Preparatory  to  the  presentation  of  a  petition  for  the  remission  or 
mitigation  of  any  fine,  penalty,  forfeiture  or  disability,  a  copy  of  such 
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petition,  together  with  a  notice  of  the  time  and  place  of  presenting  the 
same,  shall  be  sowed  on  the  attorney  of  the  United  States,  and  another 
copy  with  the  like  notice  on  the  person  or  persons  claiming  the  fine, 
penalty  or  forfeiture,  ten  days  before  the  time  of  presenting  the 
petition. 

LXXXIX. 

The  petition,  in  addition  to  the  other  circumstances  of  the  case, 

shall  state  whether  any,  and  what  suit,  has  been  instituted,  and  what 

proceedings  have  been  had  for  the  recovery  of  the  fine,  penalty  or 

forfeiture,  up  to  the  time  of  preferring  the  petition. 

XC. 

The  clerk,  under  the  direction  of  the  judge,  shall  prepare  a  state- 
ment of  the  facts  relative  to  the  case  which  appear  upon  the  inquiry, 
and  forthwith  transmit  the  same,  together  with  the  petition,  to  the 
secretary  of  the  treasury. 

XCI. 

The  fees  of  the  clerk  shall  be  paid  by  the  petitioner  before  the  trans- 
mission of  the  petition  and  statement  to  the  secretary  of  the  treasury; 
and  where  there  are  several  petitioners  or  distinct  claimants,  not  being 
partners,  or  several  cases  or  importations  embraced  in  one  petition,  the 
clerk  shall  be  entitled  to  the  same  fees  as  if  a  distinct  petition  had  been 
presented  in  each  case. 

xcn. 

[this  rule  prescribed  the  fees  of  the  marshal  for  the  custody  of 
vessels  and  other  property  under  seizure  in  behalf  of  the  United  States, 
and  it  is  therefore  supposed  to  have  been  superseded  by  the  act  of 
February  26,  1853,  ch.  80,  which  see,  post.  The  terms  of  the  act  do 
not  embrace  land  seizures,  these  not  being  of  admiralty  jurisdiction ; 
bat  the  courts  will  doubtless  deem  it  most  discreet,  at  least,  to  apply 
its  provisions  to  such  seizures  as  well  as  to  seizures  on  navigable 
waters.] 

xcm. 

The  clerk  is  authorized  to  enter  satisfaction  of  record  of  any  judg- 
ment rendered  in  this  court  in  behalf  of  the  United  States,  on  filing  an 
acknowledgment  of  satisfaction  of  the  same,  duly  made,  by  the  district 
attorney. 

XOIV. 

[This  rule  prescribing  the  fees  of  practitioners  and  the  clerk,  has 
been  superseded  with  respect  to  suits  at  law  and  in  admiralty,  and  it 
is  presumed  also  with  respect  to  suits  in  equity,  by  the  act  of  February 
26,  1853,  ch.  80,  which  see,  post.] 
101 
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The  following  additional  rules  made  in  I860,  and  subse- 
quently, in  some  respects,  modified,  relate,  it  will  be  seen, 
exclusively  to  suits  in  admiralty,  and  do  not,  therefore,  come 
within  the  scope  of  this  work.  But  on  account  of  their 
importance,  and  for  the  purpose  of  making  the  body  of  rules 
to  which  they  belong  complete,  I  append  them. 

I. 

In  order  to  prevent  the  commencement  of  suits  upon  small  demands, 
and  the  consequent  accumulation  of  costs  altogether  disproportionate 
to  the  sum  demanded,  the  clerk  will  issue  no  process  for  seamen's 
wages,  when  the  sum  sworn  to  be  due  to  a  sole  libellant  is  less  than  ten 
dollars,  or  to  several  joint  libellants  is  less  than  fifteen  dollars,  or  for 
any  other  demand,  when  the  amount  sworn  to  be  due  is  less  than 
twenty  dollars,  except  when  specially  ordered  by  the  court  or  the 
judge  thereof,  or  such  judge  shall  be  absent  from  his  place  of  resi- 
dence. When  the  amount  recovered  shall  be  less  than  the  sums  above 
named,  no  costs  will,  in  ordinary  cases,  be  decreed  to  the  libellant 
unless  it  shall  be  shown  upon  the  hearing  that  such  libellants  could  not 
have  had  a  complete  and  perfect  remedy  in  a  court  of  a  justice  of  the 
peace, 

n. 

In  suits  for  seamen's  wages,  the  clerk  shall  insert  in  the  warrant  of 
arrest  and  monition,  after  the  words  "in  a  cause  of  subtraction 
of  wages  civil  and  maritime,"  the  words  "and  also  to  answer  unto  all 
other  persons  having  demands  against  the  said  vessel,  for  wages  earned 
on  board  thereof,  who  may  choose  to  make  themselves  parties  to  the 
libel  of  the  said  (naming  the  libellant  or  libellants),  by  way  of  amend- 
ment or  supplement,  without  further  process  or  citation."  And  all 
mariners  having  claims  against  such  vessels  may,  thereupon,  so  long  as 
the  vessel  remains  in  custody,  or  any  proceeds  thereof  remain  in  the 
registry,  make  themselves  parties  to  such  libel  or  suit,  by  a  petition 
and  proper  allegations,  by  way  of  amendment  or  supplement  to  such 
original  libel,  and  may  have  a  decree  for  thff  payment  of  their  demands, 
as  though  they  were  named  as  parties  to  the  original  libel,  and  no 
new  warrant  of  arrest  or  monition  shall  be  issued  in  favor  of  any 
seaman,  who,  in  respect  to  the  demand  on  which  he  seeks  such  process, 
is  entitled  to  make  himself  a  party  to  proceedings  already  commenced ; 
and  no  costs  shall  be  allowed  to  any  such  seaman  who  shall,  without 
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sufficient  excuse,  fail  to  apply  to  make  himself  a  party  to  such  a  suit  on 
the  return  day  of  such  process,  or  the  first  court  day  thereafter.  And 
in  order  to  allow  such  seaman  to  make  such  application,  no  final  order 
of  reference  in  any  case  for  seamen's  wages  shall  be  made  until  the 
next  court  day  after  the  return  day  of  the  process  issued  thereon. 

m. 

No  warrant  of  arrest  shall  issue  on  behalf  of  a  seaman  for  wages  on 
board  a  British  or  Canadian  vessel,  where  it  shall  appear  that  such 
seaman  shipped  and  was  discharged  in  Canada  or  elsewhere  out  of  the 
United  States ;  or  in  favor  of  any  subject  of  Great  Britain  against  any 
British  vessel  until  the  written  consent  thereto  of  the  British  consul,  or 
an  order  of  the  judge  therefor,  shall  have  been  filed. 

IV. 

All  decrees  for  seamen's  wages  shall  direct  the  amount  decreed  for 
such  wages  to  be  paid  to  the  libellant  in  person ;  and  all  checks  or 
orders  for  the  payment  of  such  wages  shall  be  drawn,  payable  to  the 
order  of  the  seaman  to  whom  such  wages  shall  have  been  decreed. 

V. 

No  allowance  for  the  expenses  of  keeping  any  ship,  or  vessel,  or 
other  property,  beyond  the  sum  of  fifty  cents  per  day,  or  fifteen  dollars 
in  the  aggregate,  shall  bo  allowed  to  the  marshal,  except  upon  the 
affidavit  of  the  shipkeeper  or  other  custodian,  stating  his  employment 
and  service,  and  the  amount  he  has  been  actually  paid  therefor,  and 
that  such  payment  was  received  for  such  service  only,  and  was  received 
wholly  for  his  own  benefit,  and  not  for  the  benefit  of  any  officer  of  the 
court;  and  also,  that  there  is  no  understanding  or  intention  that 
the  whole,  or  any  part  thereof  shall  be  paid,  or  in  any  way  disposed 
of  or  allowed  to  the  marshal  or  his  deputy,  or  for  his  or  their  benefit; 
and  a  copy  of  such  affidavit  shall  be  served  with  the  copy  of  bill  of 
fees  or  statement  of  allowance  claimed. 

VI. 

m 

In  collision  causes,  unless  the  libel  and  answer  shall  respectively 
state  or  admit,  either  positively  or  upon  information  and  belief,  and  as 
fully  and  accurately  as  practicable : 

1.  The  names  of  the  vessels  which  came  into  collision,  and  of  their 
respective  masters ; 
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2.  The  time  of  the  collision,  and  whether  in  the  night  or  day  time; 

3.  The  name  of  the  officer  or  person  in  charge  of  the  deck  of  the 
vessel  6f  the  party ; 

4.  The  place  of  the  collision ; 

5.  The  general  course  or  direction  of  the  vessel  of  the  party,  and 
her  direction  at  the  time  of  the  collision ; 

6.  The  state  of  the  weather,  and,  if  in  the  night,  the  character  of 
the  night  in  respect  to  darkness,  rain,  Ac. ; 

7.  The  coarse  and  speed  of  the  party's  vessel,  when  the  other  was 
first  seen ; 

8.  The  lights,  if  any,  carried  by  her,  and  their  position ; 

0.  The  bearing  and  apparent  distance  of  the  other  vessel  when  the 
vessel  itself  was  first  seen; 

10.  The  lights,  if  any,  of  the  other  vessel  which  were  first  seen,  and 
their  bearing,  and  their  estimated  apparent  distance  at  that  time ; 

11.  Whether  any  lights  of  the  other  vessel  other  than  those  first 
seen  came  into  view  before  the  collision,  and  the  particulars  thereof; 

12.  The  names  of  the  person  or  persons,  if  any,  stationed  and  acting 
as  lookout  on  the  vessel  of  the  party  at  the  time  the  other  vessel  or 
her  light  was  first  seen ; 

13.  What  measures  were  taken,  and  when,  to  avoid  the  collision, 
and  particularly,  whether  any  and  what  change  of  helm  or  sails  was 
made  for  that  purpose ; 

14.  The  parts  of  each  vessel  which  first  came  into  contact,  and  the 
manner  in  which  they  struck ; 

15.  The  character  and  extent  of  the  injury,  if  any,  to  the  party's 
vessel. 

The  opposite  party  may,  on  showing  to  the  satisfaction  of  the  court, 
by  affidavit  or  otherwise,  that  a  more  full  and  specific  statement  of 
the  circumstances  of  the  collision  mentioned  in  such  libel  or  answer, 
in  respect  to  some  one  or  more  of  the  particulars  above  mentioned,  is 
necessary  to  the  proper  preparation  of  an  answer  to  such  libel,  or  the 
proper  preparation,  on  his  part,  for  the  final  hearing  of  such  cause,  or 
will  materially  reduce  the  expenses  of  procuring  testimony  for  such 
hearing,  may,  on  motion  (due  notice  of  such  motion,  with  copies  of 
affidavits  and  papers,  other  than  the  files  of  the  court,  on  which  such 
motion  is  to  be  made,  having  been  first  served  on  the  opposite  proctor 
at  least  four  days  before  the  day  for  which  such  motion  is  noticed), 
obtain  a  special  order  of  the  court  for  the  amendment  of  such  libel  or 
answer,  in  regard  to  such  particulars,  within  such  time,  and  upon  such 
conditions,  and  with  such  consequences,  in  case  of  a  non-compliance 
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with  such  or4er  as  the  court  shall  prescribe.  And  an  order  staying 
proceedings  on  any  defective  libel,  or  striking  out  any  defective 
answer  may  be  made,  on  a  further  notice  of  motion  for  that  purpose, 
in  case  any  amendment  ordered  by  the  court  is  not  made  and  filed  as 
required  by  such  order,  unless  some  satisfactory  cause  for  the  non- 
compliance with  such  order  shall  be  shown. 


VI. 

Peactical  Forms. 

[Bee  Index— Precedent*.] 


1.  IN  SUITS  AT  COMMON  LAW. 

[A  proper  attention  to  the  brief  directions  which  hare  already 
been  given  under  the  appropriate  heads,  relative  to  the  forms  of 
process  and  pleadings,  in  suits  at  common  law  in  the  courts  of 
the  United  States,  will,  it  is  hoped,  in  general,  be  found  sufficient  to 
guide  the  young  practitioner  in  these  matters.  But  it  may,  neverthe- 
less, conduce  to  his  convenience,  to  illustrate,  by  a  few  examples, 
what  is  peculiar  in  these  respects  to  those  tribunals.] 

PROCESS. 

CAPIAS  IN  THE  CIRCUIT  COURTS. 

The  President  of  the  United  States  of  America,  to  the  Marshal  of 
the  District  of  Greeting:  You  are  hereby 

commanded  that  you  take  if  he  shall  be 

found  in  your  District,  and  him  safely  keep,  so  that  you  may  have 
his  body  before  the  Circuit  Court  of  the  United  States  of  America, 
for  the  District  of  in  the  Circuit 

to  be  held  at *  in 

the  said  District  before  the  judges  of  the  said  Court,  on  the 
day  of  next,  to  answer  unto  in  a  plea  of 

trespass.  [If  the  defendant  is  to  be  held  to  bail,  here  insert  the  ac 
etiam  clause  in  the  usual  form.]  And  have  yon  then  there  this  writ. 
Witness,  the  Honorable  Chief  Justice  of  the 

Supreme  Court  of  the  United  States,  at  in  the  said  Dis- 

trict, this  day  of  in  the  year  of  our  Lord,  one 

thousand  eight  hundred  and 

Clerk. 

1  When  the  oourt  is  expressly  required  by  law  to  be  held  in  some  particular  building; 
the  process  ought  to  be  made  returnable  there ;  but  when  only  the  city  or  village  is 
designated  by  law,  the  process  is  made  returnable  at  such  city  or  Tillage. 
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capias  ik  thb  district  courts. 
The  President  of  the  United  States  of  America,  to  the  Marshal  of 
the  District  of  Greeting:  Yon  are 

hereby  commanded,  that,  yon  take  if  he 

shall  be  found  in  your  District,  and  him  safely  keep,  bo  that  yon 
may  have  his  body  before  the  District  Court  of  the  United  States  of 
America,  for  the  District  of  to  be  held 

at  in  the  said  District,  before  the  judge  of  the  said 

Court,  on  the  day  of  next,  to  answer,  &c.  [as  in 

the  preceding  form.]    Witness,  Esquire,  Judge 

of  the  said  Court,  at  in  the  said  District,  this, 

&o.  [as  in  the  preceding  form.] 

WRIT  OF  INQUIRY  TN  THE  CIBCTnT  COURTS, 

The  President  of  the  United  States  of  America,  to  tie  Marshal 
of  the  District  of  Greeting:  Whereas, 

lately  in  the  Circuit  Court  of  the  United  States  of 
America  for  the  District  of  before  the 

judges  thereof,  at  in  the  said 

District,  by  bill,  without  our  writ  impleaded 

being  in  custody,  Ac,  for  that  [here  insert  the  declaration]  to  the 
damage  of  the  said  of  as  he  said,  and 

thereupon  he  brought  his  suit,  &c.  And  such  proceedings  were 
thereupon  had,  in  the  said  Circuit  Court,  before  the  judges  thereof, 
that  the  said  ought  to  recover  against  the 

said  his  damages  by  reason  of  the  premises; 

but  because  it  is  not  known  to  the  said  Court  what  damages  the  said 
hath  sustained  by  means  of  the  premises  afore- 
said; therefore,  you  are  hereby  commanded,  that  by  the  oaths  of 
twelve  good  and  lawful  men  of  your  District,  you  diligently  inquire 
what  damages  the  said  hath  sustained,  as  well 

by  means  of  the  premises  aforesaid,  as  for  his  costs  and  charges,  by 
him  about  his  suit  in  this  behalf  expended,  and  the  inquisition  which 
you  shall  take  thereon,  do  you  return  to  the  judges  of  the  said  Circuit 
Court,  at  in  the  said  District,  on 

under  your  seal  and  the  seals  of  those  by  whose 
oaths  yon  shall  take  such  inquisition,  and  have  you  this  writ  there  at 
the  same  time.    Witness  the  Honorable  Chief 

Justice,  (fee. 

Clerk. 
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INQUISITION  THEREON. 

An  inquisition  indented,  taken  at  on 

before  me  Marshal  of  the  District 

of  by  virtue  of  the  writ  to  me  directed,  and  to  this 

inquisition  annexed,  by  the  oaths  of  •   good 

and  lawful  men  of  my  District,  who  being  charged  and  sworn,  say 
upon  their  oaths  that  in  the  said  writ 

named,  hath  sustained  damages  occasioned  by  reason  of  the  premises 
therein  contained,  besides  costs  and  charges,  six  cents.  In  witness 
whereof  as  well  I,  the  said  Marshal,  as  the  jurors  aforesaid,  our  seals 
to  this  inquisition  have  severally  put,  the  day  and  year  aforesaid. 

The  form  of  the  writ  of  inquiry  in  the  District  Courts  is  the  same 
except  in  the  description  of  the  Court,  and  the  teste.  See  the  form  of 
the  caputs  in  the  District  Courts. 

The  Inquisition  is  in  aU  respects  the  same. 

SUBPCENA  TO  TESTIFY  IK  A  CIRCUIT  OB  DISTRICT  COURT. 

The  President  of  the  United  States  of  America,  to 

Greeting  :  You  are  hereby  commanded,  that  laying  aside 
all  business  and  excuses,  you  [and  each  of  you]  be  and  appear  in 
your  proper  persons,  before  the  Circuit  Court  of  the  United  States, 
for  the  Circuit  and  District  of  to  be  held 

before  the  judges  of  the  said  Court  (or,  before  the  District  Court 
of  the  United  States,  for  the  District  of  to  be  held 

before  the  judge  of  the  said  Court),  at  in  the  said 

District,  on  the  day  of  by  o'clock  in  the 

noon  of  the  same  day,  to  testify  all  and  singular  those  things 
which  you  [or  either  of  you]  know  in  a  certain  cause  now  depending 
in  the  said  Circuit  (or  District)  Court  of  the  United  States,  between 

plaintiff,  and  defendant,  of  a  plea 

of  on  the  part  of  the  and  on  that 

day  to  be  tried  by  a  jury  of  the  country :  and  this  you  shall  by  no 
means  omit  under  the  penalty  upon  you  [or  each  of  you]  of 

dollars.1    Witness,  <fcc.    [See  the  preceding  forms.] 

1  In  New  York,  witnesses  who  fail  to  attend  court  in  obedience  to  a  subpoena,  in 
addition  to  their  liability  to  be  punished  for  a  contempt  of  the  court  from  which  the 
process  issued,  and  to  an  action  for  damages  at  the  suit  of  the  party  aggrieved,  are 
subject  also  to  a  forfeiture  of  fifty  dollars  to  such  party ;  and  it  is  usual  in  subpoenas 
from  the  State  courts  to  insert  this  sum  as  the  penalty  of  disobedience. 
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SUBPfEXA   TICKET. 

To  Mr. 

By  virtue  of  a  writ  of  subpCHM  to  yon  directed,  and  herewith  shown 
to  yon,  you  are  personally  to  be  and  appear  before  the  Circuit  Court 
of  the  United  States,  for  the  Circuit  and  District 

of  to  be  held  before  Hie  judges  of  the  said  Court 

(or  before  the  District  Court  of  the  United  States  for  the  District  of 
to  be  held  before  the  judge  of  the  said  Court), 
at  in  the  said  District,  on  the  day  of 

at  o'clock  in  the  noon  to  testify  what  you  know  in 

a  certain  case  now  depending,  and  then  and  there  to  be  tried,  between 
plaintiff1,  and  defendant,  of  a  plea 

of  on  the  part  of  the  and  this  yon  are 

not  to  omit  under  the  penalty  of  dollars.    Dated  the 

day  of,  &c 


l  DUCES  TECUM. 

The  duces  tecum  clause  differs  iu  no  respect  from  that  used  in  sub- 
poenas from  the  State  courts. 

BCBPOSNA   OS  A  WBIT  OF  INQUIRY. 

before  the  Marshal  of  the  said  District  at  in  the 

said  District  on  at  o'clock  in  the  noon,  to 

testify,  Ac  (as  be/ore)  in  which  said  action  a  writ  of  inquiry  of 
damages  is  then  and  there  to  be  finally  executed.  And  this,  &0, 
{as  before.) 


AFFIDAVIT  TO   OBTAIN  A  HABEAS   CORPUS   AD  TESTIFICAMDCH. 

Circuit  Court  of  the  United  States 
in  the  Circuit  and  District  of 

District  Court  of  the  United  States 
in  and  for  the  District  of 


C.  D. )  I 


)  District  of  ss. 

A.  B.  of  the  above  named  plaintiff,  maketh  oath 

and  saith,  that  now  a  prisoner  for  debt  (or  as  the 

case  may  be)  in  the  custody  of  the  sheriff  of  (or  as  the 

case  may  be),  is  a  material  witness,  for  this  deponent  at  the  trial  of 
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this  cause,  without  whose  testimony,  as  he  is  advised  by  his  counsel 
and  verily  believes,  this  deponent  cannot  safely  proceed  to  the  trial 
thereof. 

HABEAS  CORPUS  AD  TESTIFICANDUM. 

The  President  of  the  United  States  of  America,  to  the  Sheriff  of 

(or  as  the  case  may  be),  Greeting:  You  are 
hereby  commanded  that  you  have  the  body  of  now 

in  prison  (or  as  the  case  may  be),  under  your  custody,  as  it  is  said, 
under  safe  and  secure  conduct,  before,  <fcc.  (as  in  the  subpoena)  to 
testify  the  truth,  according  to  his  knowledge,  in  a  certain  case  now 
depending,  <fcc.  (as  in  the  subpoena)  and  immediately  after  the  said 

shall  then  and  there  have  given  his  testimony, 
that  you  return  him  to  the  said  prison  (or  as  the  case  may  be),  under 
safe  and  secure  conduct,  and  have  there  then  this  writ.  Witness,  <fcc 
(as  in  the  capias.) 

affidavit  for  a  dedimus  potestatem,  or  commission. 

The  requisite  contents  of  this  affidavit  depend  in  some  measure 
upon  the  rules  of  the  respective  courts. 

According  to  the  laws  of  New  York,  it  is  sufficient  in  the  State 
Courts,  to  show  that  the  cause  is  at  issue,  or,  that  an  interlocutory 
judgment  has  been  obtained ;  that  the  witness  named  is  material  in 
the  prosecution  or  defense  of  the  suit,  and  that  he  is  beyond  the  reach 
of  the  process  of  the  court.  And  the  practice  in  this  particular  of  the 
District  Court  for  the  Northern  District  of  New  York,  is,  as  we  have 
seen,  conformable  to  that  of  the  Supreme  Court  of  the  State.  But  by 
the  rules  of  the  Circuit  and  District  Courts  for  the  Southern  District 
of  New  York,  the  party  applying  for  a  commission  is  required  to 
state  what  he  expects  t'o  prove  by  the  witness  or  witnesses  whom  he 
seeks  to  examine. 

DEDIMUS  POTESTATEM   OR  COMMISSION. 

The  President  of  the  United  States  of  America,  to 

•  Greeting  :  Know  ye,  that  in  confidence  of  your  prudence 
and  fidelity,  you  have  been  appointed,  and  by  these  presents  you  or 
any  two  or  more  of  you,  are  invested  with  full  power  and  authority 
to  examine  on  his  corporal  oath,  as  a  witness  in  a  cause 

depending  in  the  Circuit  Court  of  the  United  States,  for  the 
circuit  and  district  of  (or,  in  the  District  Court  of  the 

United  States,  in  and  for  the  district  of  )  wherein 


Practical  Forms— Process.  811 

is  plaintiff,  and  defendant,  on  the  part  of  the 

upon  the  interrogatories  annexed  to  this  commission ;  and,  therefore, 
you  are  hereby  commanded,  that  you  or  any  two  or  more  of  you,  at 
certain  days  and  places  to  be  appointed  by  you  for  that  purpose,  do 
cause  the  said  to  come  before  you,  and  then  and  there 

examine  him  on  oath  upon  the  said  interrogatories,  and  that  you  take 
such  examination,  and  reduce  the  same  into  writing,  and  return  the 
same  annexed  to  this  writ,  closed  up  under  your  seals,  or  the  seals  of 
any  two  or  more  of  you,  into  the  said  Circuit  (or  District)  Court, 
before  the  judges  (or  judge)  thereof,  with  all  convenient  speed.  Wit- 
ness, <fcc.  (as  in  the  capias.) 

The  interrogatories  and  cross  interrogatories  {if  any),  to  be  annexed 
to  the  commission,  and  the  depositions  are  to  be  drawn  up  in  the  usual 
form. 

SUBPOENA    TO   COMPEL    THE  ATTENDANCE    07  WITNESSES    BEFORE    COM- 
MISSIONERS. 

As  has  been  stated  in  treating  of  this  subject  in  the  Second  Part  of 
the  preceding  work,  provision  is  made  by  act  of  Congress  to  compel 
the  attendance  of  witnesses  before  commissioners  acting  within  the 
United  States,  by  process  of  subpoena. 

For  this  purpose  the  following  form  may  be  used : 
The  President  of  the  United  States  of  America,  to 

Greeting  :  You  are  hereby  commanded,  that  laying  aside  all 
business  and  excuses,  you  and  each  of  you  be  and  appear  in  your 
proper  persons,  before  commissioners  duly  appointed  and 

authorized  in  virtue  of  a  commission  from  the  Circuit  Court  of  the 
United  States  for  the  circuit  and  district  of  (or, 

District  Court  of  the  United  States  for  the  district  of  )  to 

examine  you  as  a  witness  in  a  cause  depending  in  the  said  Circuit 
(or  District)  Court,  wherein  is  plaintiff,  and 

is  defendant,  on  the  part  of  the  upon  interrogatories 

annexed  to  the  said  commission,  at  on  the  day 

of  at  o'clock  in  the  noon,  to  answer  truly  all 

such  questions  as  shall  then  and  there  be  asked  of  you  upon  such 
interrogatories ;  and  this  you  or  any  of  you  shall  by  no  means  omit, 
under  the  penalty  upon  each  of  you  of  dollars.    Witness,  Ac 

(as  in  other  cases.) 


812  Appendix. — Practical  Forms— Process. 

fieri  facias  (upoh  a  judgment  fob  the  plaintiff  in  assumpsit). 

The  President  of  the  United  States  of  America,  to  the  Marshal  of 
the  District  of  Greeting:  Yon  are 

hereby  commanded,  that  of  the  goods  and  chattels  of  C.  D.,  in  your 
district,  yon  cause  to  be  made  which  A.  B-, 

lately  in  the  Circuit  Court  of  the  United  States  for  the 
Circuit  and  District  of  recovered  against 

him  for  his  damages,  which  he  had  sustained,  as  well  on  occasion  of 
the  non-performance  of  certain  promises  and  undertakings  then  lately 
made  by  the  said  C.  D.  to  the  said  A.  B.,  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  C.  D. 
is  convicted,  as  appears  to  us,  of  record ;  and  if  sufficient  goods  and 
chattels  of  the  said  C.  D.  cannot  be  found  in  your  district,  then  you 
are  commanded  that  you  cause  the  said  damages  to  be  made  of  the 
lands  and  tenements  whereof  the  said  C.  D.  was  seized  on  the 

day  of  or  at  any  time  afterwards,  in  whose  hands 

soever  the  same  may  be ;  and  have  that  money  before  the  judges  of 
the  said  court  at  on  to  render  to  the  said  A.  B.  for  his 

damages  aforesaid.    And  have  there  then  this  writ    Witness,  <fca 

In  other  forms  of  action,  the  writ  is,  of  course,  to  be  varied  accord- 
ingfy*    And  so,  where  the  judgment  is  in  favor  of  the  defendant. 

CAPIAS  AD  SATISFACIENDUM. 

By  the  aid  of  the  preceding  forms  there  can  be  no  difficulty  in 
framing  this  writ. 

It  will  be  found  easy,  also,  to  frame  the  Testatum  ffi.  JFh.,  and  Co. 
Sa.,  the  writ  of  habere  facias  possessionem,  <fcc. 

WRIT  OF  SCIRE  FACIAS   (ON  A  JUDGMENT  IN  ASSUMPSIT). 

The  President,  Ac,  to  the  Marshal,  <fcc.,  Greeting  :  Whereas,  A. 
B.,  lately  in  the  District  Court  in  and  for  the  District 

of  before  the  judge  thereof,  by  the  judgment  of  the 

said  court,  recovered  against  C.  D.  for  his  damages 

which  he  had  sustained,  as  well,  <fcc,  as  for  his  costs  and  charges,  by 
him,  «fcc,  whereof  the  said  C.  D.  is  convicted,  as  appears  of  record : 
nevertheless,  execution  of  the  said  judgment  yet  remains,  as  we1 
have  received  information  from  the  said  A.  B.,  and  toe,1  willing  that 

1  Instead  of  the  usual  form,  we  command  you,  I  hare  elsewhere  used  the  phrase, 
you  are  hereby  commanded.  In  general,  the  change  is  easily  made  without  varying  the 
form  of  the  process  in  other  respects.  But,  as  will  be  seen,  it  is  otherwise  with  a  writ 
of  scire  facias.    In  this  instance,  therefore,  I  have  retained  the  accustomed  form :  not 
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those  things  which  are  just  and  right  should  have  a  due  execution, 
do  therefore  command  you,  that,  by  honest  and  lawful  men  of  your 
difltriot,  yon  make  known  to  the  said  G.  D.  that  he  be  before  the  judge 
of  the  said  District  Court,  at  on  the 

day  of  to  show,  if  he  has  or  know  of  any  cause,  why  the 

said  A.  B.  ought  not  to  have  execution  against  him,  of  the  damages 
aforesaid,  according  to  the  force,  form  and  effect  of  the  said  recovery, 
if  he  shall  think  it  expedient  for  him  so  to  do ;  and  have  you  there  the 
names  of  those  by  whom  yon  shall  so  make  known  to  him,  and  this 
writ.     Witness,  <fcc 

DECLAJJATTONa 
The  chief  design  of  the  following  forms  is  to  furnish  suita- 
ble precedents  for  the  averments  which  are  necessary  in  the 
cases  to  which  they  relate,  to  enable  the  Courts  of  the  United 
States  to  exercise  jurisdiction.  [Vide,  supra,  342,  et  seq.} 

1.  BY  AH  ALIEN  AGAINST  A  CITIZEN  OP  THE  UNITED  STATES. 

Circuit  Court  of  the  United  States  for  the 
Circuit  and  District  of 

or< 
District  Court  of  the  United  States 
for  the  district  of 

Of  Term  in  the 

year 
District  of  ss. 

A.  B.,  who  is  a  subject  of  the  king  (or  emperor,  or  a  citizen  of  the 
republic)  of  and  an  alien,  complains  of  C.  D.,  who  is  a 

citizen  of  the  State  of  for  that,  Ac 

2.  By  a  citizen  or  the  United  States  against  an  alien. 

A.  B.,  who  is  a  citizen  of  the  State  of  complains  of  C.  D., 

who  is  a  subject  (or  a  citizen)  of  and  an  alien,  for  that,  Ac. 

3.  By  a  citizen  or  another  state  against  a  citizen  of  the  state 

IN  WHICH  THE  SUIT  IS  BROUGHT. 

A.  B.,  who  is  a  citizen  of  the  State  of  complains  of  C. 

D.,  who  is  a  citizen  of  the  State  of  for  that,  Ac 

choosing  to  assume  the  responsibility  of  introducing  a  more  extensive  modification' 
Perhaps  the  moat  simple  and  convenient  mode  of  avoiding  all  embarrassment  and 
incongruity,  would  be  to  use  the  first  person  lingular.  This  would  be  in  striot 
accordance  with  established  usage.    In  England,  process  runs  in  the  name  of  the  king; 
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4,  Bt  a  crnzEBr  op  the  state  in  which  the  suit  is  bbought,  against 

A  citizen  of  another  stats* 

A.  B.,  who  is  a  citizen  of  the  State  of  complains  of  C. 

D«,  who  is  a  citizen  of  the  State  of  for  that,  Ac. 

5.  Bt  or  against  a  body  corporate. 

The  company,  citizens  of  the  State  of  ,  incorpo- 

rated by  that  name,  by  the  said  State,  and  having  their  principal  place 
of  business  therein,  complain  of 

or 
A.  B.,  who  is  a  citizen,  &c.  (or  a  subject,  Ac.),  complains  of  the 
company,  citizens,  Ac.  [as  above]. 

6.  By  the  first  indorsee  of  a  promissory  no£e  against  the  makes. 
A.  B.,  who  is  a  citizen  of  the  State  of  (or  a  subject,  <fec, 

or  a  citizen,  <fcc.,  and  an  alien),  complains  of  C.  D.,  who  is  a  citizen 
of  the  State  of  (or  a  subject,  Ac.,  or  a  citizen,  Ac.,  and  an 

alien),  in  custody,  Ac.    For  that,  whereas  the  said  C.  D.,  on 

at  made  his  certain  note  in  writing,  commonly  called 

a  promissory  note,  his  own  proper  hand  being  thereunto  subscribed, 
bearing  date  the  day  and  year  last  aforesaid,  and  then  and  there  deliv- 
ered the  said  note  to  one  E.  F.,  who  is  a  citizen  of  the  State  of 

(or  a  subject,  Ac.,  or  a  citizen,  Ac,  and  an  alien),  by  which  said 
note,  he,  the  said  C.  D.,  then  and  there  promised  to  pay,  six  months 
after  the  date  thereof,  to  the  said  E.  F.  or  order,  the  sum  of 
for  value  received ;  and  the  said  E.  F.,  to  whom  or  to  whose  order  the 
payment  of  the  said  money  in  the  said  note  specified,  was,  by  the  said 
note,  to  be  made,  after  the  making  of  the  said  note,  and  before  the 
payment  of  the  said  money,  in  the  said  note  specified,  to  wit,  on 

aforesaid,  at  aforesaid,  indorsed  the  said  note,  his 

own  proper  hand  being  to  such  indorsement  subscribed,  by  which  Baid 
indorsement,  he,  the  said  E.  F.,  then  and  there  ordered  and  appointed 
the  said  sum  of  money  in  the  said  note  specified,  to  be  paid  to  the  said 
A.  B.,  and  then  and  there  delivered  the  said  note,  so  indorsed  as  afore- 
said, to  the  said  A.  B.,  of  which  said  indorsement  so  made  as  aforesaid, 

who,  when  he  addresses  himself  officially  to  his  subjects,  always  speaks  in  the  plural 
number.  Thus,  for  example,  in  proclamations,  civil  commissions,  letters  patent,  fto, 
the  plural  form  is  always  used ;  and  so  it  comes,  of  course,  to  be  used  in  process  from 
his  courts.  In  the  state  of  New  York,  process  issues  in  the  name  of  the  people ;  and 
therefore  the  plural  form  is  adopted.  But  the  President  of  the  United  States  never 
uses  this  form.  In  the  examples  above  given,  for  instance,  of  proclamations, 
commissions  to  persons  appointed  to  office,  and  letters  patent,  the  first  person  singular 
is  always  used.    Why,  then,  should  it  not  also  be  employed  in  the  process? 
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the  said  C.  D.  afterwards,  to  wit,  on  aforesaid,  had  notice: 

by  means  whereof,  and  by  force  of  the  statute  in  such  case  made  and 
provided,  the  said  defendant  then  and  there  became  liable  to  pay  to  the 
said  plaintiff  the  said  sum  of  money  in  the  said  note  specified,  when  he, 
the  said  defendant,  should  be  thereunto  afterwards  requested;  and 
being  so  liable,  he,  the  said  defendant,  in  consideration  thereof,  after- 
wards, to  wit,  on  last  aforesaid,  at  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
pay  him  the  said  sum  of  money  in  the  said  promissory  note  specified, 
when  he,  the  said  defendant,  should  be  thereunto  afterwards  requested. 
Nevertheless,  the  said  defendant,  not  regarding  his  said  several  promises 
and  undertakings,  hath  not  yet  paid  the  said  sum  of  money,  or  any  part 
thereof,  to  the  said  plaintiff  (although  often  requested  so  to  do)  ;  but 
the  said  defendant  to  pay  him  the  same  hath  hitherto  wholly  neglected 
and  refused,  and  still  doth  neglect  and  refuse,  to  the  damage  of  the  said 
plaintiff  of                      dollars,  and  therefore  he  brings  his  suit,  &c. 

7.  By  the  indorsee  against  a  remote  indorsee. 

The  form  in  this  case  is  precisely  like  that  in  the  last  preceding  case, 
except  that  the  intermediate  indorsements  are  to  be  set  out;  which, 
however,  may  be  done  without  any  averment  of  the  citizenship  or  alien- 
age of  the  intermediate  indorsers ;  since  it  is  only  necessary  in  this,  as 
in  the  preceding  case  (in  addition  to  showing  that  the  parties  to  the  suit 
possess  the  requisite  character),  to  show  that  the  immediate  or  last 
indorser,  might  also,  before  his  indorsement  to  the  plaintiff  have  main- 
tained a  suit  on  the  note  against  the  defendant. 

In  like  manner,  in  a  suit  by  an  alien  who  "  sues  for  a  tort 
only  in  violation  of  the  laws  of  nations,  or  a  treaty  of  the 
United  States,"  the  character  of  the  plaintiff,  and  also  the  fact 
that  the  injury  complained  of  arose  in  the  specified  manner, 
most  be  distinctly  stated ;  and  so  in  a  suit  in  the  District 
Court  against  a  consul  or  vice-consul,  the  official  character 
of  the  defendant  must  be  averred. 

With  respect  to  the  mode  in  which  it  must  be  made  to  appear 
upon  the  face  of  the  declaration,  that  the  amount  in  contro- 
versy is  sufficient  to  give  the  court  jurisdiction,  the  directions 
in  the  body  of  the  work  will,  it  is  believed,  be  found  sufficient. 
[Tide,  supra,  348,  et  seq.] 
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OF  PBOCEEDLNGS  BY  WEIT  OF  ERROR. 

BOND  TO  BE  EXECUTED  BY  THE  PLAINTIFF  TO  THE  DEFENDANT  IN  EBBOB. 

Supreme  Court  of  the  United  States, 

or 
Circuit  Court  of  the  United  States  for  the  District  of 

Know  all  men  by  these  presents,  That  we,  A.  Bn  <fcc, 
are  held  and  firmly  bound  unto  C.  D.  in  the  sum  of  dollars, 

to  be  paid  to  the  said  C.  D.,  his  executors  or  administrators.  To 
which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  and  each 
of  us,  jointly  and  severally,  and  our  and  each  of  our  heirs,  executors 
and  administrators,  firmly  by  these  presents.  Sealed  with  our  seals, 
and  dated,  <fcc. 

Whereas  the  above  named  A.  8.  hath  prosecuted  a  writ  of  error  to 
the  Supreme  Court  of  the  United  States,  or  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  to  reverse 

the  judgment  rendered  in  the  above  entitled  suit,  by  the  {here  insert 
the  name  of  the  court  to  which  the  writ  of  error  is  directed.] 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the 
above  named  A.  B.  shall  prosecute  his  said  writ  of  error  to  effect,  and 
answer  all  damages  and  costs1  if  he  shall  fail  to  make  good  his  plea, 
then  this  obligation  shall  be  void:  otherwise  the  same  shall  be  and 
remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of 

WRIT  OF  EBBOB  TO  A  CIRCUIT  COURT. 

United  States  of  America,  ss. 

The  President  of  the  United  States,  to  the  judges  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Greeting: 

Because  in  the  records  and  proceedings,  and  also  in  the  rendition  of 
the  judgment  of  a  plea  which  is  in  the  said  Circuit  Court,  before  you, 
between  and  a  manifest  error  hath  hap- 

pened, to  the  great  damage  of  the  said  as  by 

complaint  appears.    We  being  willing*  that  the  error,  if  any  hath 

1  If  the  writ  of  error  is  not  a  supersedeas  (vide,  supra,  646),  the  words  damages  and 
may  be  omitted. 

1  In  the  former  editions  of  this  work,  in  accordance  with  what  is  said  in  a  pre- 
ceding note,  instead  of  the  abore  formula)  commencing  with  the  words,  "we  being 
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been,  should  be  duly  corrected,  and  full  and  speedy  justice  done  to  the 
parties  aforesaid  in  this  behalf,  do  command  you,  if  judgment  be 
therein  given,  that  then  under  your  seal,  distinctly  and  openly,  you 
send  the  record  and  proceedings  aforesaid,  with  all  things  concerning 
the  same,  to  the  Supreme  Court  of  the  United  States,  together  with 
this  writ,  so  that  you  may  leave  the  same  at  Washington,  on  the 
Monday  next,  in  the  said  Supreme  Court  to 

be  then  and  there  held,  that  the  record  and  proceedings  aforesaid 
being  inspected,  the  said  Supreme  Court  may  cause  further  to  be  done 
therein,  to  correct  that  error,  what  of  right,  and  according  to  the  laws 
and  customs  of  the  United  States,  should  be  done- 
Witness  the  Honorable  Chief  Justice  of  the  said 
Supreme  Court,  the  day  of  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 

clerk  of  the  Supreme  Court  of  the  United  States, 
clerk  of  the  Circuit  Court  for  the 
District  of  • 

CITATION  THEREON. 

United  States  of  America,  as. 

To  GREETraa:  Ton  are  hereby  cited  and 

admonished  to  be  and  appear  at  a  Supreme  Court  of  the  United  States 
to  be  holden  at  Washington  on  the  Monday  of  next, 

pursuant  to  a  writ  of  error,  filed  in  the  clerk's  office  of  the  Circuit 
Court  of  the  United  States  for  the  district  of  , 

wherein  is  plaintiff,  and  you l  are  defendant  in  error, 

to  show  cause,  if  any  there  be,  why  the  judgment  in  the  said  writ  of 
error  mentioned,  should  not  be  corrected,  and  speedy  justice  should 
not  be  done  to  the  parties  in  that  behalf 

Witness,  the  Honorable  Chief  Justice  of  the  said 

Supreme  Court  of  the  United  States,  this  day  of 

in  the  year  of  our  Lord,  one  thousand  eight  hundred  and 

Chief  Justice  (or  one  of  the  Justices)  of  the 
Supreme  Court  of  the  United  States. 

willing,"  I  used  the  following  clause :  "  and  it  being  fit  that  the  error,  if  any  there 
hath  been,  should  be  duly  corrected,  and  full  and  speedy  Justice  done  to  the  parties 
aforesaid  in  this  behalf,  you  are  hereby  commanded.''  But  it  is  understood  that  the 
form  above  given  is  that  devised  and  adopted  tn  pursuance  of  the  9th  section  of  the 
Process  Act  of  1702  (ch.  36:  1  Stat,  at  Large,  SV5),  and  though  I  do  not  doubt  that  this 
modification  would  be  an  improvement,  and  do  not  believe  it  would  be  deemed  objec- 
tionable by  the  Supreme  Court,  I  deem  it  more  respectful  and  discreet,  to  discard  it 

1  When  a  State  is  defendant  in  error,  the  citation  is  addressed  to  such  State,  and  is, 
as  we  have  seen,  served  on  the  governor  and  attorney-general  of  the  State;  and  in 
108 
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To  the  citation,  before  it  is  filed  in  the  office  of  the  clerk  of  the 
court  to  which  it  is  directed,  there  most  be  annexed  an  affidavit  of 
the  service  on  the  defendant  in  error  personally,  of  a  true  copy,  stating 
the  day  of  service. 

writ  of  krror  to  a  district' court. 

United  States  of  America,  ss. 

The  President  of  the  United  States,  to  the  Judge  of  the  District 
Court  of  the  United  States  for  the  District  of 

Greeting: 

Because  in  the  record  and  proceedings,  and  also  in  the  rendition  of 
the  judgment  of  a  plea  which  is  in  the  said  court,  before  you,  between 

and  a  manifest  error  hath  hap- 

pened, to  the  great  damage  of  the  said  as  by 

complaint  appears.  We  being  willing  that  the  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy  justice  done  to  the  par- 
ties aforesaid  in  this  behalf,  do  command  you,  if  judgment  be  therein 
given,  that  then  under  your  seal,  distinctly  and  openly,  you  vend  the 
record  and  proceedings  aforesaid,  with  all  things  concerning  the  some, 
to  the  Circuit  Court  of  the  United  States,  together  with  this  writ,  so 
that  you  may  have  the  same  at  in  the  said  district,  on  the 

day  of  next,  in  the  said  Circuit  Court  to  be  then 

and  there  held,  that  the  record  and  proceedings  aforesaid  being 
inspected,  the  said  Circuit  Court  may  cause  further  to  be  done  therein, 
to  correct  that  error,  what  of  right,  and  acording  to  the  laws  and 
customs  of  the  United  States,  should  be  done. 

Witness  the  Honorable  Chief  Justice  of  the 

Supreme  Court  of  the  United  States,  the  day  of  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and 

Clerk  of  the  Circuit  Court  of  the  United 
States  for  the  District  of 

The  form  of  the  citation  is  the  same  as  the  case  of  a  writ  of  error  to 
a  circuit  court,  mutatis  mutandis^  and  it  must  be  accompanied,  on 
filing,  with  a  like  affidavit  of  service. 

such  case  the  phraseology  is,  wherein  is  plaintiff;  and  the  said 

State  of  is  defendant  in  error;  and  so,  when  the  United  States  are 

defendants  in  error,  and  the  service  is  to  be  made  on  the  District  Attorney. 
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warr  of  bbhob  to  a  state  doubt. 
United  State*  qf  America,  as. 

The  President  of  the  United  States,  to  the  Honorable,  the  Judges 
of  the  Court  of  Appeals  of  the  State  of  New  York  (or  otherwise,  as 
the  case  may  be),  Greeting  : 

Because  in  the  record  and  proceedings,  as  also  in  the  rendition 
of  the  judgment,  of  a  plea  which  is  in  the  said  Court  of  Appeals, 
before  you,  or  some  of  you,  being  the  highest  court  of  law  or 
equity  of  the  said  State,  in  which  a  decision  could  be  had  in 
the  said  suit,  between  and  wherein 

was  drawn  in  question  the  validity  of  a  treaty  (or  statute)  of  (or  an 
authority  exercised  under),  the  United  States,  and  the  decision  was 
against  its  validity ;  [or,  wherein  was  drawn  in  question  the  validity 
of  a  statute  of  (or  an  authority  exercised  under),  the  said  State,  on  the 
ground  of  its  being  repugnant  to  the  constitution  (treaties,  or  laws) 
of  the  United  States,  and  the  decision  was  in  favor  of  such  its 
validity];  [or  wherein  was  drawn  in  question  the  construction  of~a 
clause  of  the  constitution  (or  of  a  treaty  or  statute)  of  (or  of  a  com- 
mission held  under)  the  United  States,  and  the  decision  was  against 
the  title,  right,  privilege,  or  exemption,  specially  set  up  or  claimed 
under  such  clause  of  the  said  constitution  (treaty,  statute,  or  commis- 
sion),] a  manifest  error  hath  happened,  to  the  great  damage  of  the 
said  as  by  complaint  appears.    We  being  willing 

that  the  error,  if  any  hath  been,  should  be  duly  corrected,  and  full 
and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
mand you,  if  judgment  be  therein  given,  that  then,  under  your  seal, 
distinctly  and  openly,  yon  send  the  record  and  proceedings  aforesaid, 
with  all  things  concerning  the  name,  to  the  Supreme  Court  of  the 
United  States,  together  with  this  writ,  so  that  you  may  have  the  same 
at  Washington,  on  the  Monday  of  next,  in  the  said 

Supreme  Court  to  be  then  and  there  held,  that  the  record  of  proceed- 
ings aforesaid  being  inspected,  the  said  Supreme  Court  may  cause 
further  to  be  done  therein  to  correct  that  error,  what  of  right,  and 
according  to  the  laws  and  customs  of  the  United  States,  should  be 
done. 

Witness  the  Honorable  Chief  Justice  of  the  said 

Supreme  Court,  the  day  of  ',  in  the  year  of  our 

1  Now  the  first  If  outlay  of  December 
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Lord,  one  thousand  eight  hundred  and 

Clerk  of  the  Supreme  Court  of  the  United  States, 
°r        Clerk  of  the  Circuit  Court  of  the  United  States  for 
the  District  of 

The  form  of  the  citation  and  the  proof  of  service  is  the  same  as 
in  the  preceding  cases,  mutatis  mutandis. 

ASSIGNMENT  07  GENERAL  ERRORS,  IN  THE  SUPREME  COURT,  IN  A  JUDG- 
MENT FOR  THE  PLAINTIFF  IN  THE  COURT  BELOW. 

Supreme  Court  of  the  United  States. 

CD.) 

v.  >ln  Error. 

A.  B.         )  Of  December  Term,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and 
Afterwards,  to  wit,  on  the  first  Monday  of  December,  in   this 
same   term,    before    the    justices    of   the    Supreme    Court    of    the 
United  States,  at  the  Capitol   in  the  city  of  Washington,  comes 
the  said  C.  D.,  by  his  attorney,  and  says  that  in  the 

record  and  proceedings  aforesaid,  there  is  manifest  error  in  this,  to 
wit  [that  the  declaration  aforesaid,  and  the  matters  therein  contained, 
are  not  sufficient  in  law  for  the  said  A.  B.  to  have  or  maintain  his  afore- 
said action  thereof  against  the  said  C.  D. ;  there  is  also  error  in  this,  to 
wit],  that  by  the  record  aforesaid  it  appears  that  the  judgment  afore- 
said given,  was  given  for  the  said  A.  B.  against  the  said  C.  D.,  whereas, 
by  the  law  of  the  land,  the  said  judgment  ought  to  have  been  given  for 
the  said  C.  D.  against  the  said  A.  B. ;  and  the  said  C.  D.  prays  that  the 
judgment  aforesaid  may  be  reversed,  annulled  and  altogether  held  for 
nothing,  and  that  he  may  be  restored  to  all  things  which  he  hath  lost 
by  occasion  of  the  said  judgment,  Ac. 

Attorney  for  Plaintiff  m  Error. 

When  the  judgment  of  the  court  below  is  in  favor  of  the 
defendant,  omit  the  allegation  of  insufficiency  of  the  declara- 
tion, included  in  brackets. 

JOINDER  IN  ESSOB. 

Supreme  Court  of  the  United  States. 


A.  B.  \ 

ads.  fin 

C.  D.  ) 


Error. 

And  afterwards,  to  wit,  on  the  first 

Monday  of  December  in  December  term,  in  the  year  of  our  Lord  one 
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thousand  eight  hundred  and  the  said  A.  B^  bj  his 

attorney,  freely  comes  here  into  court,  and  says,  that  there  is  no  error, 
either  in  the  record  and  proceedings  aforesaid,  or  in  the  giving  of  the 
judgment  aforesaid ;  and  he  prays  that  the  said  Supreme  Court  of  judi- 
cature, before  the  justices  thereof  now  here,  may  proceed  to  examine, 
as  well  the  record  and  proceedings  aforesaid,  as  the. matters  aforesaid 
above  assigned  for  error ;  and  that  the  judgment  aforesaid,  in  form 
Aforesaid  given,  may  be  in  all  things  affirmed,  <fcc. 

Attorney  for  Defendant  in  Error. 

When  the  writ  of  error  is  to  the  circuit  court,  the  forms  are 
the  same,  mutatis  mutandis. 

m. 

PROCEEDINGS  TO  TAKE  TESTIMONY  DE  BENE  ESSE. 

[Fwfe,  supra,  p.  387,  et  seq.] 

AFFIDAVIT  TO  OBTAIN  AN  OBDEB  FOB  THE  EXAMINATION  OF  A  WITNESS 

IN  BEHALF  OF  THE  PLAINTIFF. 

[When  the  application  is  in  behalf  of  the  defendant,  there 
will  be  no  difficulty  in  making  the  required  alterations.] 

Circuit  Court  of  the  United  States  for  the 

Circuit  and  District  of 

or, 

District  Court  of  the  United  States  in  and 

for  the  District  of 


A.  B.  "J 

v.  £ 

0.  D.  ) 


District  of  ss.1 

A.  B.,  <fco.,  being  sworn,  says  that  he  is  the  plaintiff  in  the  above 
entitled  cause ;  that  he  is  advised  by  his  counsel  and  verily  believes, 
.that  the  testimony  of  £,  F.,  at  present  of  mariner  (or  as  the 

1  When  the  deposition  is  to  be  taken  out  of  the  district  in  which  the  suit  is  pending, 
the  affidavit  may,  and  in  strictness  ought  to  be  made  in  the  district  in  which  the  pro- 
ceeding is  to  take  place.  In  practice  it  is  usually,  though  perhaps  not  necessarily,  sworn 
to  before  the  officer  to  whom  the  application  is  made  to  take  the  examination.  But  in 
whatever  district  it  is  sworn  to,  the  name  of  that  district  should  be  used  at  the  begin- 
ning of  it. 
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fact  may  be),  is  material  and  necessary  for  this  deponent  in  the  prose- 
cution of  such  cause ;  that  the  said  J£.  F.  Jives  at  more  than 
one  hundred  miles  from  where  the  courts  at  which  this  depo- 
nent expects  the  said  cause  will  be  tried,  is  appointed  by  law  to  be  held 
(or,  is  bound  on  a  voyage  to  sea;  or,  is  about  to  go  out  of  the  district 
in  which  the  said  cause  is  pending,  and  to  a  greater  distance  than  one 
hundred  miles,  as  this  deponent  is  informed  and  verily  believes;  or,  is 
so  aged;  or,  so  infirm  as  to  render  it  probable  that  he  wiU  not  be  aide  to 
attend  as  a  witness  at  the  trial  of  such  cause).  And  this  deponent  fur- 
ther says  that,  as  he  is  informed  and  believes,  0.  D.,  the  above  named 
defendant,  resides  at  about  miles  distant  from 
the  place  where  the  examination  of  the  said  witness  is  expected  to  be 
taken ;  and  that,  as  he  is  also  informed  and  believes,  6.  EL,  the  attor- 
ney of  the  said  G.  D.,  resides  at  about  miles  from 
as  aforesaid. 

ORDER  THEREON. 

Circuit  (or  District)  Court,  <fcc., 
(as  in  the  Affidavit.) 


A.  B.  ) 

0.  D.  ) 


Let  E.  F.,  the  witness  named  in  the  above  (or 
within)  affidavit,  be  examined  de  bene  esse  before  me  accordingly,  at 

on  the  day  of  at  o'clock  in  the  noon. 

[If  either  the  defendant  or  his  attorney  resides  within  one  hundred 
miles  of  the  place  of  examination,  then  add]  and  let  days9 

notice  be  given  to  the  said  defendant  (or  to  G.  JET.,  the  attorney  of  the 
said  defendant,  as  either  may  be  nearest),  of  such  examination. 

NOTICE  TO  THE  OPPOSITE  PABTY  OR  HI8  ATTORNEY. 

Circuit  (or  District)  Court,  Ac., 
(as  above.) 

A.  B. 

v. 
C.  D.  )     Sir,  you  are  hereby  notified  that  E.  F.  will  be 

examined  de  bene  esse,  before  me,1  at  on  the  day  of 

at         o'clock  in  the         noon,  as  a  witness  for  the  above  plain- 
tin^  according  to  the  act  of  Congress  in  such  case  made  and  provided ; 

1  The  act  requires  a  "  notification  from  the  magistrate."    It  is  safer,  therefore,  that  the 
notice  should  purport  to  emanate  from,  and  be  signed  by  him. 
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at  which  time  and  place  70a  are  entitled  by  law  to  be  present,  and  to 
put  interrogatories  to  the  said  witness. 
Dated,  Ac. 

J.  8. 
To  G.  D.,  the  above  named  defendant, 

(F.  G.,  attorney  for  the  above  named  defendant.) 

THS  DEPOSITION. 

Be  it  remembered,  that  on  the  day  of  one  thousand, 

&a.,  at  A.  B.  personally  appeared  before  me,  J.  8.,  a  com- 

missioner appointed  under  the  laws  of  the  United  States  to  take  affida- 
vits and  acknowledgments  of  bail  (or  as  the  case  may  be),  and  made 
oath  (or  if  the  application  is  made  by  another  in  behalf  of  the  party,  or 
on  an  affidavit  made  by  such  party,  before  a  judge  of  the  United  States 
or  commissioner  elsewhere,  then  say,  application  was  made  to  me,  J.  8., 
Ac.,  upon  the  affidavit  of  A.  B.,  stating)  that  he,  the  said  A.  B.,  was 
plaintiff  in  a  suit  then  depending  in  the  Circuit  Court  of  the  United 
States,  for  the  Circuit  and  District  of  (or  District 

Court  of  the  United  States,  in  and  for  the  District  of  ) 

wherein  C.  D.  was  defendant,  that  the  testimony  of  E.  F.,  of 
mariner,  was  material  and  necessary  for  him,  the  said  plaintiff,  in  the 
prosecution  of  such  suit,  and  that  he,  the  said  £.  F.,  lived  at 
more  than  one  hundred  miles  from  where  the  court,  at  which 

the  said  plaintiff  expected  the  said  cause  would  be  tried,  was  appointed 
by  law  to  be  held  (or  otherwise  as  the  case  may  be,  according  to  the 
affidavit) ;  that  C.  D.,  the  above  named  defendant,  resided  at 
about  miles  from  aforesaid ;  and  that  G.  H.,  his 

attorney,  resided  at  about  miles  from 

aforesaid ;  and  the  said  A.  B.  requested  me  (or  I  was  requested  in 
behalf  of  the  said  A.  B.)  that  the  said  E.  F.  might  be  examined  according 
to  the  directions  of  the  act  of  Congress  in  such  case  made  and  provided. 

Whereupon  I  ordered  that  the  said  E.  F.  should  be  examined  de 
bene  esse  before  me  at  [and  that  days'  notice 

should  be  given  to  the  said  C.  D.  (or  G.  H.)  of  such  examination,  to 
the  end,  that  he  might  if  he  should  see  fit,  be  present  at  the  examina- 
tion and  pnt  interrogatories ;  and  I  having  satisfactory  proof  that  such 
notice  had  been  given ']  and  as  well  the  said  A.  B.  at  the  said  C.  I). 

'  If  both  the  opposite  party  and  his  attorney  reside  more  than  one  hundred  rnfles 
distant,  and  do  notice  is  on  that  account  given,  the  put  included  in  brackets  is  of 

course  to  be  omitted. 
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(or,  if  the  defendant  does  not  appear  in  person,  or  by  attorney,  then 
say,  the  said  A.  B.)  appearing  before  me  at  on  this 

day  of  I  have  therefore  proceeded  with  the 

said  examination. 

And  the  said  £.  F.  being  carefully  examined  and  cautioned,  and  duly 
sworn  (or  affirmed),  to  testify  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  saith,  <fcc.  (stating  clearly  every  pertinent  declaration  of  the 
witness  and  his  replies  to  the  questions  put  by,  or  at  the  instance  of 
either  party.)  And  I  do  further  certify,  that  the  preceding  deposition 
was  reduced  to  writing  by  me  (or  by  the  said  £.  F.  in  my  presence), 
and  signed  by  the  said  £.  F.,  and  that  I  am  not  of  counsel  or  attorney 
for  either  of  the  parties  to  the  said  suit,  nor  am  I  interested  in  the 

event  thereof. 

J.  S. 


IV. 

IS  CASES  OF  MUNICIPAL  SEIZURE. 

LIBELS  OF  INFORMATION1  AND  INFORMATIONS. 

[  Vide,  supra,  p.  512,  et  seq^\    - 

Inasmuch  as  these  pleadings  are  always  drawn  by  public  officers, 
who  may  reasonably  be  presumed  to  be  fully  competent  to  the  proper 
discharge  of  their  duties,  and  especially  as  definite  forms  deemed  to  be 
sufficient  and  appropriate,  are  probably  already  in  use  in  the  respective 
districts,  the  insertion  of  the  following  precedents  under  this  head  may 
seem  to  be  superfluous. 

These  reasons  are  certainly  sufficient  to  render  it  unnecessary,  if  not 
improper,  to  attempt  to  give  precedents  for  every  case  of  forfeiture 
under  the  laws  of  the  United  States.  I  have  accordingly  restricted 
myself  to  a  few  cases  by  way  of  example.  And  I  trust  those  I  have 
inserted  will  at  least  be  worth  the  space  they  occupy,  for  the  purpose, 
if  for  no  other,  of  assisting  the  inexperienced  general  practitioner,  in 
acquiring  clearer  and  more  satisfactory  views  of  the  nature  of  the 
proceeding  to  which  these  pleadings  belong. 

1  Libels  of  this  description,  being  preferred  by  a  public  prosecutor  in  virtue  of  his 
office,  are  frequently  and  properly  called  LibeU  of  Information,  in  contradistinction  to 
libels  filed  by  private  persons  in  ordinary  admiratity  suits.  In  some  of  the  reported 
cases  they  are  loosely  called  Informations.  The  correspondent  pleading,  by  which 
suits  in  cases  of  seizure  are  instituted  on  the  common  law,  or  exchequer,  side  of  the 
court  is  always  denominated  simply  an  Information. 
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comilexceabnt  of  the  libel  ob  inkokhatiox. 

District  Court  of  the  United  States  of  America. 
District  of 

To  the  judge  of  the  District  Court  of  the  United  States  for  the 
District  of 

A.  E.,  attorney  of  the  United  States  for  the  said  District  of 
■who  prosecutes  for  the  said  United  States,  exhibits  this  his  libel  of 
information  [or  information]  against  the  ship  Juno,  her  boats,  tackle, 
apparel  and  furnitnre  [or  the  steamer  Helen,  her  engine,  boiler,  tackle, 
apparel  and  furniture ;  or  six  bales  of  broadcloths,  or,  Ac],  and  against 
all  persons  lawfully  intervening  for  their  interest  therein.  And  there- 
upon, the  said  A.  B.  doth  allege,  articulately  propound  and  give  the 
said  judge  to  understand,  that  on  the  day  of  in 

the  year  ■  at  in  the  District  of 

aforesaid,  on  waters  navigable  from  the  sea  by  vessels  of  ten  tona  or 
more  burden  [or  on  waters  not  navigable,  &c,  or  on  land,  as  the  case 
may  be],  C.  D,  Esquire,  collector  of  customs  for  the  collection  district 
of  did  seize  the  aforesaid  ship  Juno,  her  boats,  tackle, 

apparel  and  furniture  [or,  Ac],  and  now  holds  the  same  in  his  custody, 
within  the  district  of  aforesaid,1  as  forfeited  to  the  said 

United  States,  for  the  canses  hereinafter  stated,  to  wit: 

First.  For  that,  Ac  [Here  set  out  in  distinct  articles,  the  matters 
relied  on  as  grounds  of  forfeiture.] 

The  following  neatly  drawn  precedent  for  the  introductory  part  of  a 
Ubel  is  taken  from  the  appendix  of  Mr.  Dunlap's  "Practice  of  Courts 
of  Admiralty."  Though  framed  [by  Mr.  Sumner]  long  prior  to  the 
date  of  the  22d  rule,  it  will  be  seen  to  be  in  conformity  with  its 
requirements. 

'  The  well  known  general  rule  in  pleading  is  that  the  day  in  not  material ;  and  the 
rule  U  supposed  to  be  applicable  here.  But  as  the  true  day  of  the  seizure  ought  to  be, 
and  probably  always  is,  communicated  by  the  seizing  officer  to  the  district  attorney,  It  is 
easy,  and  on  some  accounts  advisable,  to  state  the  true  day. 

"  The  22d  rale,  regulating  admiralty  proceedings  (i*fe,  supra,  p.  619,  note),  requires 
"the  District  within  which  the  property  ti  brought "  to  be  stated.  This  clause  doubt- 
less has  reference  to  seizures  made  on  the  high  seas. 

Perhaps  the  allegation  in  the  above  form,  that  the  collector  "  now  holds  the  same 
Id  custody,  within   the   district  of  aforesaid,"  would  be  a  sufficient  com- 

pliance with  this  requirement,  since  the  presence  of  the  property  is  the  important 
point,  and  implies,  moreover,  that  it  was  brought  into  that  district;  but  it  is  better,  and 
very  easy,  to  comply  literally  with  the  rale. 
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United  States  of  America,  District  of  Massachusetts,  ss. 

District  Court,  Term,  1 8 

To  the  Hon.  John  Davis,  Judge  of  the  District  Court  of  the  United 

States  for  the  District  aforesaid. 

Be  it  remembered,  That  on  this  day  in  the 

year  of  our  Lord  eighteen  hundred  and  before  the  Hon. 

John  Davis,  judge  as  aforesaid,  comes  in  his  own  proper  person, 

Esq.,  attorney  of  the  United  States  for  the  aforesaid 
District  of  Massachusetts,  and  in  the  name  and  behalf,  as  well  of  the 
United  States  as  of  Esq.,  collector  for  the  port  of 

in  said  district,  and  of  all  other  persons  concerned, 
propounds  and  gives  the  said  judge  to  understand  and  be  informed, 
that  on  the  day  of  in  the  year  aforesaid,  at 

in  the  District  of  Massachusetts  aforesaid,  and  u  on 
waters  which  were  navigable  from  the  sea  by  vessels  of  ten  or  more 
tons  burden,"  the  said  collector  as  aforesaid,  did  seize 

the  following  goods,  wares  and  merchandise,  to  wit :  [here  insert  the 
goods  seized],  and  now  hath  the  same  in  his  custody  as  being  forfeited 
for  the  causes  hereinafter  mentioned,  to  wit : 

1.  For  that,  <fcc. 

ALLEGED  GROUNDS  OF  FORFEITURE  FOUNDED  ON  THE  ACT  OF  2  MARCH, 
1821  (CH.  14  :  3  STAT.  AT  LARGE,  P.  616),  AGAINST  GOODS  FOR  HAVING 
BEE'N  IMPORTED  FROM  AN  ADJACENT  FOREIGN  TERRITORY  INTO  THE 
UNITED  STATES  WITHOUT  THE  DELIVERY  OF  A  MANIFEST. 

Mrst.  For  that  heretofore,  that  is  to  say,  on  the  day  of 

[some  day  not  later  than  that  on  which  the  seizure  is 
stated  to  have  been  made],  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  the  merchandise l  aforesaid  being  subject 

to  duty  on  being  imported  into  the  said  United  States,  was  imported 
and  brought  from  some  foreign  territory  adjacent  to  the  said  United 
States,  to  the  said  attorney  of  the  United  States  unknown,  into  some 
port  or  place  within  the  said  United  States,*  to  the  said  attorney  of 

1  This  is  the  term  used  in  the  act,  and  must,  therefore,  be  considered  sufficiently  exact 
for  every  case;  though,  as  descriptive  of  some  sorts  of  personal  property  subject  to 
Beizure  (domestic  animals,  for  example),  its  use  is  not  in  accordance  with  common  usage. 

*  When  the  seizure  is  made  within  the  territory  of  the  United  States,  the  plaoe  of 
seizure,  as  we  have  seen,  determines  the  jurisdiction  without  reference  to  the  plaoe 
where  the  offense  was  committed.  It  is  supposed,  therefore,  to  be  unnecessary  to  allege 
that  the  importation  was  made  into  the  judicial  district  where  the  suit  is  instituted. 
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the  United  States  unknown,  and  on  board  of  some  unregistered  vessel, 
or  some  boat,  oanoe  or  raft,  or  in  some  Carriage  or  sleigh,  or  by  some 
person1  coming  from  the  said  adjacent  territory  to  the  said  attorney  of 
the  United  States  unknown. 

Second.  For  that  no  manifest  of  the  cargo  of  the  said  vessel,  boat, 
oanoe  or  raft,  or  of  the  merchandise  so  brought  from  such  foreign 
territory,  was  delivered  by  the  master  of  the  said  vessel,  the  person 
having  charge  of  the  said  boat,  canoe  or  raft,  the  conductor  or  driver 
of  the  said  carriage  or  sleigh,  or  other  person  so  coming  from  the  said 
adjacent  territory  into  the  said  United  States  with  the  said  merchan- 
dise, immediately  on  his  or  her  arrival  within  the  said  United  States, 
at  the  office  of  the  collector  or  deputy  collector  which  was  nearest  to 
the  boundary  line,  between  the  said  adjacent  foreign  territory  and  the 
said  United  States,  or  nearest  to  the  road  or  waters  by  which  such 
merchandise  was  brought  as  aforesaid  from  the  said  adjacent  foreign 
territory  into  the  said  United  States ;  but  the  said  master  of  the  said 
vessel,  the  person  having  charge  of  the  said  boat,  canoe  or  raft,  the 
conductor  or  driver  of  such  carriage  or  sleigh,  or  other  person,  bring- 
ing the  said  merchandise  as  aforesaid,  neglected  and  refused  to  deliver 
the  manifest  by  law,  in  such  case  required,  at  the  office  of  the  aforesaid 
collector  or  deputy  collector,  and  passed  by  and  avoided  such  office, 
against  the  form  of  the  statute  in  such  case  made  and  provided. 
Whereby  and  by  force  of  the  statute  in  such  case  made  and  provided, 
the  said  merchandise  has  become  and  is  forfeited  to  the  uses  in  the 
said  statute  prescribed. 

Or  jhus  : 

fflrst  For  that  heretofore,  that  is  to  say,  on  the  day 

of  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  ,  the  said  ten  pieces  of  blue  broadcloth  being  subject 

to  duty,  on  being  imported  and  brought  into  the  said  United  States, 

1  The  several  modes  of  importation  here  named,  are  those  specified  in  the  act  In 
cases  in  which  it  is  really  unknown  in  which  of  these  descriptions  of  vehicle  the  goods 
were  brought  into  the  United  States,  it  is  proper  to  enumerate  them  all,  so  as  to  adapt 
the  allegation  in  this  respect,  to  the  proof  whatever  it  may  be.  And  if  it  is  further 
unknown,  whether  the  goods  may  hot  have  been  brought  into  the  United  States  by 
some  "other  person"  (than  "the  master,"  "person  having  charge,"  or  the  "conductor 
or  driver  "  of  any  such  vehicle),  it  is  proper  for  the  same  reason,  also  to  add  the  words 
"or  by  some  person,"  as  in  the  text  But  when  the  mode  of  importation  is  known,  it 
should  be  designated,  as  should  also,  when  known,  the  other  particulars  referred  to  in 
this  precedent  as  unknown.  See,  on  this  point,  as  to  indictments,  inter  al,  2  East, 
P.  C,  651 ;  1  Chit  Cr.  Law,  212,  213. 
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were  imported  and  brought  from  an  adjacent  foreign  territory,  to  wit, 
from  the  province  of  Upper  Canada,  being  the  territory  of  her  Britannic 
Majesty,  into  the  said  United  States,  to  wit,  into  the  port  of  Buffalo, 
in  the  said  District  of  on  board  of  an  unregistered 

vessel,  to  wit,  the  sloop  Sylph  [or  on  board  of  a  certain  unregistered 
vessel,  to  wit,  a  certain  sloop  oalled  the  Sylph;  or  on  board  of  a  certain 
sloop  called  the  Sylph — the  same  being  an  unregistered  vessel]. 

Second.  For  that  the  master  or  other  person  having  charge  of  the 
said  vessel  so  coming  from  the  said  foreign  adjacent  territory  into  the 
said  United  States,  with  the  said  ten  pieces  of  broadcloth,  did  not, 
immediately  on  his  arrival  within  the  said  United  States,  deliver  a 
manifest  of  the  cargo  or  loading  of  the  said  vessel,  or  of  the  said  ten 
pieces  of  broadcloth, l  at  the  office  of  the  collector  or  deputy  collector 
at  the  said  port  of  Buffalo,  or  at  the  office  of  any  collector  or  deputy 
collector  nearest  to  the  boundary  line  between  the  said  foreign 
territory  and  the  said  United  States,  or  nearest  to  the  waters  by 
which  the  said  ten  pieces  of  broadcloth  were  brought  as  aforesaid ; 
and  the  master  or  other  person  having  charge  of  the  said  vessel,  on 
his  arrival  as  aforesaid,  did  neglect  $nd  refuse  to  deliver  the  manifest 
in  such  case  by  law  required,  and  did  pass  by  and  avoid  the  office  of 
the  collector  or  deputy  collector,  at  which  such  manifest  ought  to 
have  been  delivered,  against  the  form  of  the  statute  in  such  case  made 
and  provided.  Whereby  and  by  force  of  the  statutes  in  such  case 
made  and  provided,  the  said  ten  pieces  of  broadcloth  became  and  are 
forfeited  to  the  uses  in  the  said  statutes  specified. 

THE  LIKE  IN  A  SUIT  FOUNDED  ON  THE  SAKE  ACT,  AGAINST  THE  VESSEL  OB 
OTHER  VEHICLE  IN  WHICH  GOODS  WEBE  ILLEGALLY  IMPORTED. 

ffirst.  For  that  heretofore,  that  is  to  say,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
,  certain  goods,  wares  and  merchandise,  to  wit,  ten  pieces 
of  woolen  broadcloth,  being  subject  to  duty  on  bein£  imported  and 
brought  into  the  United  States,  were  imported  and  brought  in  the  said 
steamboat  (or  in  the  said  schooner,*  sloop,  <fcc),  which  said  steamboat 
(or  schooner,  <fcc.)  was  an  unregistered  vessel  (or  in  the  said  boat, 
canoe,  raft,  carriage  or  sleigh),  from  some  foreign  territory  adjacent  to 
the  said  United  States,  to  the  said  attorney  of  the  United  States  unknown 

1  These  words,  "or  of  the  said  ten  pieces  of  broadcloth,"  are  probably  unnecessary, 
aa  the  words  in  the  act,  "or  of  the  merchandise  so  brought,"  Ac,  were  probably 
intended  to  apply  only  to  cases  embraced  by  the  preceding  clause,  "or  other  person." 
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[or,  from  an  adjacent  foreign  territory,  to  wit,  the  province  of  Lower 
Canada,  being  the  territory  of  her  Britannic  Majesty]  into  some  port  or 
place  within  the  said  United  States  to  the  said  attorney  of  the  United 
States  unknown  [or,  into  the  said  United  States,  to  wit,  into  the  collec- 
tion district  of  in  the  said  district  of  ] 

Second.  For  that  the  master  or  other  person  having  charge  of  the 
said  vessel  (or,  the  person  having  charge  of  the  said  boat,  canoe  or  raft, 
or,  the  conductor  or  driver  of  the  said  carriage  or  sleigh),  so  coming 
from  the  said  adjacent  foreign  territory  into  the  said  United  States,  with 
the  said  merchandise,  did  not,  immediately  on  his  or  her  arrival  within 
the  said  United  States,  deliver  a  manifest  of  the  cargo  or  loading  of  the 
■aid  vessel  (or  the  said  boat,  canoe,  raft,  carriage  or  sleigh),  or  of  the 
said  merchandise,  at  the  office  of  the  collector  or  deputy  collector  near- 
est to  the  boundary  line  between  the  said  foreign  territory  and  the  said 
United  States,  or  nearest  to  the  waters  (or  road)  by  which  the  said  mer- 
chandise was  brought  as  aforesaid ;  and  the  master  or  other  person 
having  charge  of  the  said  vessel  (or  the  person  having  charge  of  the 
said  boat,  canoe  or  raft,  or  the  conductor  or  driver  of  the  said  carriage 
or  sleigh),  on  his  or  her  arrival  as  aforesaid,  did  neglect  and  refuse  to 
deliver  the  manifest  in  such  case  by  law  required,  and  did  pass  by  and 
avoid  the  office  of  the  collector  or  deputy  collector,  at  which  such  mani- 
fest ought  to  have  been  delivered,  against  the  form  of  the  statute  in 
such  case  made  and  provided.  Whereby,  and  by  force  of  the  statutes 
in  such  case  made  and  provided,  the  said  vessel  [or  the  said  boat,  canoe 
or  raft],  with  the  said  tackle,  apparel  and  furniture  of  the  same  [or  the 
said  carriage  or  sleigh,  and  the  said  harness  and  horses  (or  cattle)  draw- 
ing the  same],1  became  and  are  forfeited  to  the  uses  in  the  said  statutes 
mentioned. 


COUNT  ON  THE  SAKE  ACT  AGAINST  THE  VESSEL   OB  OTHBB  VEHICLE  AND 

THE   GOODS   IMPOHTKD. 

First.  For  that  heretofore,  that  is  to  say,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

,  the  said  ten  pieces  of  broadcloth,  being  subject  to  duty 

on  being  imported  and  brought  into  the  said  United  States,  were 

imported  and  brought  on  board  of  the  said  steamboat  (or  the  said 

schooner,  sloop,  &c),  which  said  steamboat  (or  schooner,  sloop,  Jtc.) 

1  When  merchandise  is  brought  in  on  horseback,  the  horse,  saddle  and  bridle  are  for- 
felted,  and  the  count  is  to  be  framed  accordingly. 
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was  an  unregistered  vessel  (or  on  board  of  the  said  boat,  canoe,  or  raft, 
or  in  the  said  carriage  or  sleigh),  into  the  said  tftntoo?  States  from  some 
foreign  territory  adjacent  to  the  said  United  States,  to  the  said  attorney 
of  the  United  States  uaknown  [or  otherwise  as  the  case  may  be;  see 
the  preceding  cowrCs  on  this  act],  on  board  of  the  said  vessel  [or  the 
said  boat,  canoe  or  raft,  or  in  the  said  carriage  or  sleigh],  into  some 
port  or  place  within  the  said  United  States,  to  the  said  attorney  of  the 
United  States  unknown  [or  otherwise  as  the  case  may  be ;  see  the  pre- 
ceding counts  on  this  act],  and  the  master  or  other  person  having  charge 
of  the  said  vessel  [or  the  person  having  charge  of  the  said  boat,  canoe 
or  raft,  or  the  conductor  or  driver  of  the  said  carriage  or  sleigh],  so 
coming  from  the  said  adjacent  foreign  territory  into  the  said  United 
States,  with  the  said  ten  pieces  of  broadcloth,  did  not,  Ac.  [as  in  the 
last  preceding  count.] 

Whereby,  and  by  force  of  the  statutes  in  such  case  made  and  pro- 
vided, the  said  vessel  [or  the  said  boat,  canoe  or  raft],  with  the  said 
tackle,  apparel  and  furniture  of  the  same  [or  the  said  carriage  or  sleigh, 
and  the  said  harness  and  horses  (or  cattle)  drawing  the  same],  and  also 
the  said  ten  pieces  of  broadcloth,  became  and  are  forfeited  to  the  uses 
in  the  said  statute  specified. 

cotnrrs  founded  on  the  potjrteeoth  section  op  the  act  of  the  14th 

JULY,  1832,    ENTITLED   "  AN  ACT  TO  ALTER  AND  AMEND  THE   SEVEBAL 
ACTS  IMPOSING  DUTIES  ON  IMPORTS."  CH.  227 :  4  STAT.  AT  LARGE,  P.  583. 

1.  Against  packages,  for  being  made  up  with  intent  to  evade  or  defraud  the  revenue. 

Ftrst.  For  that  heretofore,  that  is  to  say,  on  the  .  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
[some  day  subsequent  to  the  date  of  the  act,  and  not  later 
than  the  day  of  seizure],  the  said  goods,  wares  and  merchandise,  being 
subject  to  the  payment  of  ad  valorem  duties  on  being  imported  into  the 
United  States,  and  being  composed  wholly  or  in  part  of  wool  [or  wholly 
or  in  part  of  cotton  j,  were  imported  in  a  ship  or  vessel  called  the  Fran- 
ces [or  in  some  ship  or  vessel  to  the  said  attorney  uuknown],  from  a 
foreign  port  or  place,  to  wit,  the  port  of  Liverpool,  in  the  kingdom 
of  Great  Britain  [or  from  some  foreign  port  or  place  to  the  said  attor- 
ney unknown],  into  the  port  of  in  the  said  collection  district 

Second.  For  that  afterwards,  to  wit,  on  the  day  of 

an  entry  of  the  said  goods,  wares  and  merchandise,  duly  signed,  having 
been  made  at  the  office  of  the  collector  of  customs  aforesaid ;  and  a 
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certain  invoice  [or  certain  invoices]  of  the  said  goods,  wares  and 
merchandise  having  been  thereupon  produced  and  left  with  the  said 
collector,  he,  the  said  collector,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  and  at  the  port  aforesaid,  according  to  the  statutes 
of  the  United  States  in  such  case  made  and  provided,  caused  the 
packages  of  the  said  goods,  wares  and  merchandise  to  be  opened  and 
examined;  and  upon  such  examination  the  packages  were  then  and 
there  found  to  have  been  made  up  with  intent  to  evade  and  defraud 
the  revenue  of  the  United  States,  contrary  to  the  form  of  the  statutes 
in  such  case  made  and  provided.  Whereby  and  by  force  of  the  statutes 
in  such  case  made  and  provided,  the  said  goods,  wares  and  merchan- 
dise became  and  are  forfeited  to  the  uses  in  the  said  statutes  specified. 

Note.  The  offense  is  charged  in  the  foregoing  count  in  the  words 
of  the  act;  which  is  believed  to  be  sufficient.  Vide,  supra,  p.  519, 
The  terms  of  the  charge  are,  however,  very  indefinite,  and  as  the 
nature  of  the  device  supposed  to  have  been  resorted  to,  must  of  course 
be  known  to  the  attorney,  it  would  be  more  consistent  with  the 
general  rules  of  pleading,  and  it  may  be  added,  with  fair  dealing 
towards  the  owner,  to  specify  the  device  of  which  it  is  intended  to 
give  evidence  at  the  trial.  This  may  properly  be  done  immediately 
after  the  words  "  with  intent  to  evade  and  defraud  the  revenue  of  the 
United  States,"  by  adding  continuously,  the  words,  that  is  to  say ;  and 
then  proceeding  to  detail  the  facts  relied  on;  and  concluding  as 
follows :  whereby  it  was  intended  to  evade  the  payment  of  the  duties,  or 
some  portion  thereof,  justly  chargeable  by  law  on  the  said  goods,  wares 
and  merchandise,  contrary  to  the  form,  <fcc.  [as  above.] 

The  foregoing  and  two  next  succeeding  precedents  will  be  found  on 
comparison,  to  be  more  precise  in  some  particulars  than  the  printed 
forms  in  use  in  the  district  court  for  the  southern  district  of  New 
York;  and  yet  they  are  less  so  than  they  would  have  been  made  but 
for  the  desire  to  avoid  the  appearance  of  unnecessary  technicality,  and 
the  confidence  reposed  in  forms  which  may  be  supposed  to  have 
received  the  sanction,  express  or  tacit,  of  the  learned  judge  of  that 
court.  For  example,  it  seems  to  me  proper,  if  not  necessary,  to  state 
the  name  of  the  person  by  whom  the  entry  was  made,  and  the  character 
(whether  as  owner,  consignee,  agent  or  factor),  in  which  he  acted,  so 
as  to  show  that  he  had  a  right  by  law  to  make  the  entry.  The  rule, 
as  we  have  seen,  is,  that  although  it  is  in  general  sufficient  to  charge 
the  offense  in  the  words  of  the  statute,  yet  that  the  count  must  always 
be  so  framed  as  to  show  with  certainty,  that  the  offense  has  been 
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committed.  But  I  presume  that  the  allegation  that  "an  entry \  duty 
signed"  was  made,  has  been  considered  to  import  irith  sufficient 
certainty,  a  valid  entry  binding  upon  all  concerned. 

2.  Against  articles  contained  in  packages,  for  not  being  entered. 

First.  For  that  certain  packages  of  goods,  wares  and  merchandise, 
being  subject  to  ad  valorem  duty  on  being  imported  into  the  United 
States,  and  being  composed  wholly  or  in  part  of  wool  [or  wholly  or  in 
part  of  cotton],  were  imported  in  a  ship  or  vessel  called  the  Frances 
[or  in  some  ship  or  vessel  to  the  said  attorney  unknown],  from  a 
foreign  port  or  place,  to  wit,  the  port  of  Liverpool,  in  the  kingdom  of 
Great  Britain  [or  from  some  foreign  port  or  place  to  the  said  attorney 
unknown],  into  the  port  of  in  the  said  collection 

district. 

Second.  For  that  afterwards,  to  wit,  on  the  day  of 

an  entry  of  the  said  goods,  wares  and  merchandise, 
duly  signed,  was  made  at  the  office  of  the  collector  of  customs  afore- 
said, purporting  to  be  a  just  and  true  entry  of  all  the  goods  contained 
in  the  said  packages ;  but  which  said  entry  did  not  contain  the  said 
article  [or  articles]  of  goods,  wares  and  merchandise,  so  seized  as 
aforesaid,  nor  was  any  entry  thereof  at  any  time  made  with  the  said 
collector.  And  on  such  entry  being  made  as  aforesaid,  a  certain 
invoice  [or  certain  invoices],  of  the  said  goods,  wares  and  merchandise, 
was  or  were  produced  and  left  with  the  said  collector,  who  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at  the  port  aforesaid, 
according  to  the  statutes  in  such  cases  made  and  provided,  caused  the 
said  packages  to  be  examined;  and  upon  such  examination  the  said 
packages  were  then  and  there  found  to  contain  the  said  article  [or 
articles],  of  goods,  wares  and  merchandise,  so  seized  as  aforesaid,  and 
so  omitted  as  aforesaid  in  the  said  entry  of  the  said  packages,  contrary 
to  the  form  of  the  statutes  in  such  case  made  and  provided.  Whereby 
and  by  force  of  the  statutes  in  such  case  made  and  provided,  the  said 
article  [or  articles]  or  goods,  wares  and  merchandise,  became  and  is 
[or  are]  forfeited  to  the  uses  in  the  said  statutes  specified. 

COUNTS  FOUNDED  ON  THE  EIGHTH  SECTION  OF  THE  SAME  ACT;  FOB  FALSE 
SWEARING  BY  THE  OWNER,  IMPORTER  OB  CONSIGNEE. 

fflrst.  For  that  heretofore,  that  is  to  say,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred- 
and  [some  day  subsequent  to  the  date  of  the  act  and 


Appendix. — Practical  Forms. — Municipal  Seizure.       833 

not  later  than  the  day  of  seizure],  the  said  goods,  wares  and  merchan- 
dise being  subject  to  ad  valorem  duty  on  being  imported  into  the 
United  States,  were  imported  in  a  ship  or  vessel  called  the  Frances  [or 
in  some  ship  or  vessel  to  the  attorney  unknown],  from  a  foreign  port 
or  place,  to  wit,  the  port  of  Liverpool,  in  the  kingdom  of  Great 
Britain  [or  from  some  port  or  place  to  the  said  attorney  unknown], 
into  the  port  of  in  the  said  collection  district. 

Second.  For  that  afterwards,  to  wit,  on  the  day  of 

an  entry  of  the  said  goods,  wares  and  merchandise,  duly  signed,  was 
made  at  the  office  of  the  collector  of  customs  aforesaid ;  and  on  such 
entry  being  made  as  aforesaid,  a  certain  invoice  [or  invoices]  of  the 
said  goods,  or  wares  and  merchandise  was  [or  were]  produced  and  left 
with  the  said  collector. 

Third.  For  that  the  said  collector,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  port  aforesaid,  according  to  the  statutes  of  the 
United  States  in  such  case  made  and  provided,  caused  the  said  goods, 
wares  and  merchandise  to  be  inspected  by  appraisers  of  merchandise, 
duly  appointed  and  commissioned  for  the  purpose  of  having  the  actual 
value  thereof,  and  the  number  of  the  yards,  parcels  or  quantities,  and 
such  actual  value  of  every  of  them,  appraised,  estimated  and  ascer- 
tained, as  required  by  the  said  statutes;  and  thereupon  the  said 
appraisers  then  and  there,  in  pursuance  of  the  power  and  authority 
conferred  upon  them  by  the  said  statutes,  for  that  purpose,  did  call 
before  them,  one  A.  B.,  he,  the  said  A.  B.,  being  the  owner  [or  the 
importer,  or  the  consignee],  of  the  said  goods,  wares  and  merchandise, 
and  did  then  and  there,  in  pursuance  of  the  power  and  authority  afore- 
said, examine  him,  the  said  A.  B.,  upon  oath,  touching  certain  matters 
and  things  which  the  said  appraisers  then  and  there  deemed  material 
in  ascertaining  the  true  value  of  the  said  goods,  wares  and  mer- 
chandise. 

Iburth.  For  that  the  said  A.  B.,  on  such  examination  upon  oath,  did 
then  and  there  depose  and  say,  that  [here  set  out  the  matter  supposed 
to  be  false],  whereas  in  truth  and  in  fact,  as  the  said  A.  B.  then  and 
there  well  knew  [here  state  in  what  the  falsity  is  supposed  to  consist], 
contrary,  <fcc.  Whereby  and  by  force  of  the  statutes,  <fcc.  [as  in  the 
preceding  forms.] 

CONCLUSION   OF  A  LIBEL  OB  INFORMATION. 

The  following  form  is  intended  to  be  in  conformity  with  the  22d  rule 
recited,  supra,  p.  519,  note. 

105 
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Iftflh  [or  as  the  case  may  be.]  The  said  attorney  of  the  TTiiited 
States,  on  behalf  the  said  United  States,  saith  that  all  and  singular  the 
premises  are  true.  Wherefore,  he  prays  that  process  in  due  form  of 
law  may  issue  against  the  said  goods,  wares  and  merchandise,  to 
enforce  the  forfeiture  thereof  and  requiring  notice  to  be  given  to  all 
persons  concerned  in  interest,  to  appear  and  show  cause  on  the  return 
day  of  the  said  process,  why  such  forfeiture  should  not  be  decreed. 

A.  B.,  District  Attorney  of  U.  & 
for  the  District  of 

WARRANT  OF  ARREST. 

[Vide,  supra,  p.  624.] 
District  of  ,  ss. 

The  President  of  the  United  States  of  America,  to  the 
Marshal  of  the  District  of 
L.  S.       Greeting:  Whereas  a  libel  [or  information]  bath  been 
filed  in  the  District  Court  of  the  United  States  for  the 
District  of  on  the  day  of 

in  the  year  of  our  Lord,  one  thousand  eight  hundred  and 
by  A.  B.,  Esquire,  attorney  of  the  United  States  for  the  said  district, 
on  behalf  of  the  United  States  of  America,  against  [here  specify  the 
property  seized],  for  reasons  and  causes  in  the  said  libel  [or  informa- 
tion] mentioned,  and  praying  the  usual  process  and  monition  of  the 
said  court  in  that  behalf  to  be  made,  and  that  all  persons  interested  in 
the  said  [goods,  wares  and  merchandise,  ship  Frances,  her  tackle, 
apparel  and  furniture,  Ac,  Ac,  according  to  the  fact],  may  be  cited  in 
general  and  special,  to  answer  the  premises,  and  all  due  proceedings 
being  had  that  the  said  [goods,  wares,  Ac,  Ac],  may,  for  the  causes 
in  the  said  libel  [or  information],  mentioned,  be  condemned,  and  the 
proceeds  thereof  distributed  according  to  law;  you  are  therefore 
hereby  commanded  to  attach  the  said  [goods,  wares,  Ac,  Ac],  and  to 
detain  the  same  in  your  custody  until  the  further  order  of  the  court 
respecting  the  same,  and  to  give  due  notice  to  all  persons  claiming  the 
same,  or  knowing  or  having  anything  to  say  why  the  same  should  not 
be  condemned  as  forfeited,  and  the  proceeds  thereof  distributed, 
according  to  the  prayer  of  the  said  libel  [or  information],  that  they  be 
and  appear  before  the  said  court,  to  be  held  in  and  for  the  District  of 

on  the  day  of  at  o'clock, 

in  the  noon  of  that  day,  if  the  same  shall  be  a  day  of  jurisdic- 

tion, otherwise  on  the  next  day  of  jurisdiction  thereafter,  then  and 
there  to  interpose  a  claim  for  the  same,  and  to  make  their  allegations 
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in  that  behalf.  And  what  yon  shall  have  done  in  the  premises,  do  yon 
then  and  there  make  return  thereof,  together  with  this  writ. 

Witness,  the  Honorable  Judge  of  the  said  court, 

at  in  the  District  of  this  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

a  D.,  Clerk. 

For  the  mode  of  executing  the  warrant.  [  Vide,  supra,  p.  624.] 

The  Notice  recites  the  substance  of  the  libel  or  information,  and 
calls  upon  all  persons  concerned  to  show  cause,  <fco.,  in  the  language 
of  the  monition. 

The  Return  of  the  marshal  (when  he  has  executed  the  process),  is  as 
follows:  "In  obedience  to  the  within  warrant,  I  have  arrested  the 
[here  describe  the  property,  in  general  terms,  as  cloths,  cassimeres, 
bales  of  cloth  marked  ship  Frances,  her  tackle,  &c.; 

horses,  wagon,  sleigh,  &c.,  &c],  within  mentioned,  and  have  cited  all 
persons  having  or  pretending  to  have  any  right,  title  or  interest 
therein,  as  by  the  said  warrant  I  am  commanded  to  do. 

Dated  the  day  of  ,18 

E.  F.,  Marshal!' 

CLAIMS  AND  DEFENSES. 

[Before  the  promulgation  by  the  Supreme  Court,  in  1846,  of  the 
Rules  of  Practice,  in  cases  of  admiralty  and  maritime  jurisdiction, 
very  great  diversity  is  understood  to  have  prevailed  in  the  different 
districts,  and  to  a  considerable  extent  also  in  the  same  districts,  in  the 
phraseology  employed  in  framing  claims  and  answers  in  cases  of  muni- 
cipal seizure.  In  the  Southern  District  of  New  York,  with  a  laudable 
view,  doubtless,  to  greater  simplicity,  it  was  by  the  189th  rule  of  the 
District  Court  declared  that  "  instead  of  a  traverse  of  each  separate 
cause  of  forfeiture  alleged  in  the  information,  the  defendant  may  plead 
as  a  general  issue  to  an  information  in  rem  that  the  several  goods  in 
the  information  did  not,  nor  did  any  part  thereof,  become  forfeited 
in  manner  and  form  as  in  the  information  in  this  behalf  alleged." 

Under  this  rule  the  practice  was  to  combine  the  claim  and  answer 
in  one  and  the  same  very  summary  and  brief  pleading,  and  in  the 
Northern  District  of  New  York,  where  there  was  no  express  general 
rule  upon  the  subject,  a  similar  practice  prevailed  to  some  extent 
without  objection.  In  the  appendix  to  the  first  and  second  editions  to 
this  work,  a  form  was  accordingly  given  for  this  mode  of  pleading.  It 
was  also  mentioned  in  the  body  of  the  work  as  admissible,  and  the  brief 


836  In  Cases  of  Seizure. 

observations  upon  it  here  alluded  to,  were,  through  inadvertence,  in 
the  last  edition,  and  are  now,  again,  to  my  mortification,  reprinted  in 
the  present  edition,  at  pp.  545,  546,  the  necessity  of  correction  not 
having  been  seasonably  thought  of.  But  by  the  rules  of  admiralty 
practice  above  mentioned,  this  form  of  pleading,  at  least  in  cases 
which,  by  reason  of  the  place  of  seizure,  are  of  admiralty  jurisdiction, 
must,  it  is  presumed,  be  considered  to  be  forbidden,  and  therefore  no 
longer  admissible ;  and  although  the  rule  does  not  in  terms  embrace 
cases  of  the  opposite  description,  a  just  regard  to  consistency  will 
doubtless  ensure  its  application  to  them  also. 

The  particular  rules  alluded  to  are  the  twenty-sixth  and  twenty- 
seventh,  and  they  are  as  follows : 

26.  "In  suits  in  rem  the  party  claiming  the  property,  shall  verify 
his  claim  on  oath  or  solemn  affirmation,  stating  that  the  claimant  by 
whom  or  on  whose  behalf  the  claim  is  made,  is  the  true  and  bona  fide 
owner,  and  that  no  other  person  is  the  owner  thereof.  And  where 
the  claim  is  put  in  by  an  agent  or  consignee,  he  shall  make  oath  that 
he  is  duly  authorized  thereto  by  the  owner ;  or  if  the  property  be  at 
the  time  of  the  arrest,  in  the  possession  of  the  master  of  the  ship,  that 
he  is  the  lawful  bailee  thereof  for  the  owner;  and  upon  putting  in  such 
claim,  the  claimant  shall  file  a  stipulation  with  sureties,  in  such  sum  as 
the  court  shall  direct,  for  the  payment  of  all  costs  and  expenses  which 
may  be  awarded  against  him  by  the  final  decree  of  the  court,  or  upon 
appeal  by  the  appellate  court. 

27.  "In  all  libels  in  causes  of  civil  and  maritime  jurisdiction, 
whether  in  rem  or  in  personam,  the  answer  of  the  defendant  to  the 
allegations  shall  be  on  oath  or  solemn  affirmation;  and  the  answer 
shall  be  full  and  explicit,  and  distinct  to  each  separate  article  and 
separate  allegation  in  the  libel,  in  the  same  order  as  numbered  in  the 
libel,  and  shall  also  answer  in  like  manner  each  interrogatory  por- 
pounded  at  the  close  of  the  libel." 

These  rules  being  obligatory  and  their  language  explicit,  they  will 
doubtless  lead  to  a  greater  degree  of  uniformity  of  practice.  It  will 
readily  be  perceived  that,  unlike  the  22d  rule,  they  have  no  particular 
reference  to  cases  of  municipal  seizure,  but  that  on  the  contrary,  they 
were  probably  framed  with  a  somewhat  more  especial  view  to  suits  by 
private  persons ;  and  although  the  26th  rule  requires  of  the  claimant  a 
stipulation  with  sureties,  it  may  well  be  doubted  whether  it  ought  to 
be  considered  as  having  been  designed  to  supersede  and  displace  the 

1  Vwfe,  supra,  p.  649. 
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bond  exacted  by  the  80th  section  of  the  collection  act  of  1Y99.1  It 
may  be  safe  to  conclude,  therefore,  that  security  in  either  form  will  be 
deemed  proper  in  cases  of  seizure  of  admiralty  jurisdiction,  while  in 
those  of  common  law  jurisdiction,  the  bond  will  be  deemed  the  most 
appropriate  if  not  the  only  suitable  form.  A  precedent  of  each  will  be 
given  in  the  sequel. 

The  following  forms,  it  is  hoped,  will  furnish  a  sufficient  guide  to 
the  pleader.] 

CLAIM  AND  ANSWER  BY  THE  OWNER. 

t 

District  Court  of  the  United  States  of  America. 
District  of 

The  claim  and  answer  of  6.  H.,  owner  and  claimant  of  the  ship 
Juno  [or  as  the  case  may  be],  to  the  libel  of  information  [or  informa- 
tion] l  of  A.  B.  in  behalf  of  the  United  States,  against  the  said  ship  [or 
as  the  case  may  be]. 

And  now  comes  G.  H.  of  ,  •  owner  of  the  ship 

Juno,  and  for  answer  to  the  libel  of  A.  B.  in  behalf  of  the  United 
States  against  the  said  ship,  doth  allege  and  propound  as  follows,  to 
wit: 

fflrst.  That  he,  the  said  6.  H.,  is  the  true  and  bona  fide  owner  of 
[or  of  one-fourth  of],  the  said  Juno,  her  boats,  tackle,  apparel  and  fur- 
niture, and  that  no  other  person  is  the  owner  thereof. 

Second.  That,  <fcc. 

Here  follows  a  distinct  reference  and  response  "to  each  separate 
article  and  allegation  in  the  libel." 

[In  the  forms  of  the  libel  or  information  hereinbefore  given,  the  fact 
of  the  seizure  by  the  collector  of  the  property  proceeded  against,  is 
alleged  in  the  introductory  part  of  the  pleading,  the  articles  designated 
by  numbers,  commencing  with  the  matters  relied  on  as  grounds  or 
causes  of  forfeiture.  This  form  will  be  found  most  convenient,  and  it 
accords  best  with  the  rule.  But  the  allegation  of  the  seizure,  no  less 
than  the  articles,  requires  an  answer.  It  is  in  virtue  of  a  valid  and 
subsisting  seizure  alone,  that  the  court  is  empowered  to  take  cog- 
nizance of  the  case.  There  may  have  been  no  lawful  seizure,  and  if 
there  has  been,  it  may  have  ceased  to  exist.9    In  such  case,  the 

1  For  the  sake  of  brevity  and  convenience,  I  propose,  henceforth  to  use  the  appellation 
libel  alone. 

9  The  23d  rule  of  admiralty  practice  requires,  that  in  suits  in  personam,  the  residence 
and  occupation  of  the  parties  shall  be  stated.  The  reason  of  the  rule  would  seem  also 
to  embrace  suits  in  rem;  but  it  is  not  obligatory  in  respect  to  them. 

•  Supra,  p.  457. 
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claimant  may  avail  himself  of  the  fact  as  a  defense,  by  way  of  excep- 
tive allegation  to  the  jurisdiction  of  the  court,  thus :  it  is  not  true  that 
the  said  G.  D.,  in  the  said  libel  named,  did  seize  the  said  ship  Juno,  her 
tackle,  apparel  and  furniture,  as  in  the  said  libel  is  alleged  and  pleaded; 
(or,  when  there  has  been  a  seizure  followed  by  an  abandonment,  thus :) 
it  is  true  that  the  said  G.  D.,  in  the  said  libel  named,  did  seize  the  said 
ship,  <fcc.,  as  above,  as  in  the  said  libel  is  alleged  and  pleaded ;  but  this 
respondent  doth  also  further  allege  and  propound,  that  the  seizure  so 
made  by  the  said  G.  D.  of  the  said  ship,  <fcc.,  was  by  him  afterwards 
and  before  the  filing  of  the  said  libel,  voluntarily  abandoned,  and  that 
the  said  C.  D.  does  not  now  hold  the  same  in  custody,  or  any  part 
thereof,  as  forfeited  to  the  United  States,  as  in  the  said  libel  is  untruly 
alleged  and  pleaded.  And  of  this  the  said  A.  B.  is  ready  to  make 
proof,  as  this  honorable  court  shall  direct ;  (or,  if  the  proceeding  is  by 
information  on  the  common  law  side  of  the  court,  then  say :  and  this 
the  said  A.  B.  is  ready  to  verify,)  wherefore  he  prays  judgment 
whether  this  court  can  or  will  take  further  cognizance  of  the  action 
aforesaid,  and  that  the  said  libel  may  be  dismissed. 

It  is  very  rare,  however,  that  a  prosecution  is  instituted  against 
property  not  under  actual  seizure.  In  general,  therefore,  the  fact  of 
such  seizure  and  of  its  continuance,  is  to  be  admitted  as  follows :  That 
it  is  true  (or  that  this  respondent  has  heard,  and  he  believes  it  to  be 
true),  that  the  said  C.  D.,  in  the  said  libel  named,  did  seize  the  said 
ship  Juno,  her  boats,  tackle,  apparel  and  furniture,  and  now  holds  the 
same  in  custody,  as  in  the  said  libel  is  alleged  and  pleaded.] 

Then  proceed  as  follows : 

Third.  That  it  is  true  that,  <fcc.  (here  recite  the  charge  contained  in 
the  first  article  of  the  libel),  as  in  the  first  article  of  the  said  libel  is 
alleged  and  pleaded.  Or,  if  the  charge  is  untrue,  then  say:  that  it 
is  not  true  (or  this  respondent  has  no  knowledge,  information  or  belief), 
that,  <fcc.,  as  in  the  first  article  of  the  said  libel  is  untruly  alleged 
and  pleaded. 

And  if,  as  generally  happens,  the  case  requires  it,  add,  for  the  truth 
and  fact  was  and  is,  and  this  respondent  doth  allege  and  propound, 
that,  Ac.  (describing  the  transaction  as  it  was.) 

When  matters  partly  true  and  partly  erroneous  are  comprised  in  one 
and  the  same  article  of  the  libel,  and  are  so  blended  as  not  to  admit  of 
convenient  separation,  the  response  to  such  article  may  be  framed  thus : 
That  as  to  the  matters  contained  in  the  article  of  the  said  libel,  the 
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same  are  therein  in  great  part  falsely  and  untruly  alleged  and  pleaded ; 
for  the  troth  and  fact  was  and  is,  Ac  [as  above.] 

Proceed  in  like  manner  to  answer  all  the  articles  of  the  libel,  con- 
cluding as  follows : 

Fbvrth,  fifth,  (or  as  the  case  may  be.)  That  all  and  singular  the 
premises  are  true.  Wherefore  thB  respondent  prays  that  the  said  ship 
Juno,  her  boats,  tackle,  apparel  and  furniture  (or,  Ac.)  may  be  restored 
to  him. 

[Signed]  .  A.  B.,  Jietpondent. 

R.  S.,  Proctor  [or  Attorney.} 

On  the  day  of  appeared  personally,  A.  B.,  the 

above  named  respondent,  and  was  sworn  to  the  truth  of  the  foregoing 
libel  [or  information.] 

Before  me,  M.  T.,  Clerk  [or  Commissioner.] 

THE  LIKE  WHEN  THE  CLAIM  IB  INTERPOSED  BT  AN  AGENT  OB  CONSIGNEE. 

District  Court  of  the  United  States  of  America. 
District  of  : 

The  claim  and  answer  of  E.  F.,  agent  of  the  owner  [or  of  E.  F.,  the 
consignee]  of  the  ship  Juno,  Ao,  to  the  libel  of  A.  B.,  in  behalf  of 
the  United  States,  against  the  said  ship,  Ao. 

And  now  comes  E.  F.,  of  the  agent  of  G.  H.,  of 

the  owner  [or  comes  E.  F.  of 
consignee]  of  the  ship  Jnno,  Ac,  and  for  answer  to  the  libel  of  A.  B., 
in  behalf  of  the  United  States,  against  the  said  ship,  doth  allege  and 
propound  as  follows,  to  wit : 

First.  That  the  said  6.  II.  is  the  true  and  bona  fide  owner  of  the  said 
ship  Juno,  Ac,  and  that  no  other  person  is  the  owner  thereof;  and 
that  he,  the  said  E.  F.,  is  duly  authorized  by  the  said  Q.  H.  to  put  in  a 
claim  in  his  behalf,  to  the  said  ship,  in  this  suit. 

Second.  That,  Ac. 

THE  USE  WHEN  THE  CLAIM  IS  INTERPOSED  BT  THE  MABTEB  OF  A  VESSEL. 

District  Court  of  the  United  States  of  America. 
District  of  : 

The  claim  and  answer  of  C.  D.,  master  and  claimant  of  the  ship 
Jnno,  in  behalf  of  G.  II.,  the  owner  thereof,  to  the  libel  of  A.  B.,  in 
behalf  of  the  United  States,  against  the  said  ship. 

And  now  comes  C.  D.,  master  of  the  said  ship  Jnno,  and  for  answer, 
Ac  (as  in  the  last  form.) 
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ffirst.  That  G.  H.  of  is  the  true  and  bona  fide 

owner  of  the  said  ship  Juno,  and  that  no  other  person  is  the  owner 
thereof;  and  that  he,  the  said  C.  D.,  is  now  the  master  of  the  said 
ship,  and  as  such  master,  has  the  possession  and  is  the  lawful  bailee 
thereof  for  the  said  G.  H. 

Second.  That,  Ac, 

BOND  REQUIRED  BY  THE  ACT  OP  1799,  OF  THE  CLAIMANT  ON  FILING  HIS 

CLAIM. 

[  Vide^  supra,  549.] 

Know  all  men  by  these  presents,  That  we,1  A.  B.  and  G.  H.,  are  held 
and  firmly  bound  to  the  United  States  of  America  in  the  sum  of  two 
hundred  and  fifty  dollars  [or  such  other  sum  as  the  rules  and  practice 
of  the  court  may  require],  lawful  money  of  the  said  United  States,  to 
be  paid  to  the  said  United  States,  for  the  payment  of  which  well  and 
truly  to  be  made,  we  bind  ourselves  and  each  of  us,  our  and  each  of 
our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly 
by  these  presents,  sealed  with  our  seals,  and  dated  this  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred 
and 

Whereas,  an  information  [or  libel  of  information],  has  been  filed  in 
the  District  Court  of  the  United  States  of  America  for  the 
District  of  ,  on  the  day  of  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and 
by  J.  S.,  Esquire,  attorney  of  the  said  United  States  for  the  district  afore- 
said, against  [here  specify  the  property  proceeded  against],  for  reasons 
and  causes  in  the  said  libel  [or  information]  mentioned,  and  praying 
that  the  same  may  be  condemned  as  forfeited  to  the  uses  in  the  said 
libel  [or  information]  specified :  And  whereas,  also,  a  claim  has  been 
filed  in  the  said  court,  by  the  said  A.  B.,  as  owner  [or,  <fec,  according 
to  the  fact]  of  the  said  .    Now,  therefore,  the 

condition  of  this  obligation  is  such,  that  in  case  the  said  A.  B.  shall 
not  support  his  said  claim,  if  the  said  A.  B.  and  G.  H.,  or  either  of 
them,  or  the  heirs,  executors  or  administrators  of  the  said  A.  B.  and 
G.  H.,  or  either  of  them,  shall  pay  all  such  costs,  as,  by  reason  of  his 
failure  to  support  his  said  claim  he  ought  to  pay,  then  this  obligation 
to  be  void,  otherwise  to  remain  in  fall  force  and  virtue. 

A.B. 

G.H. 

Sealed,  &c. 

1  As  to  the  propriety  of  exacting  a  surety  in  this  bond,  vide,  aupra,  549,  et  teg. 
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REPLICATION. 

In  the  early  editions  of  this  work,  a  form  for  a  general  replication 
was  given;  but  by  a  subsequent  rule  of  the  Supreme  Court,  regulating 
proceedings  in  admiralty,  replications,  whether  general  or  special,  are 
prohibited,  and  this  regulation  will  doubtless  be  applied  by  the  courts 
to  all  cases  of  seizure,  whether  of  admiralty  jurisdiction  or  not.  The 
precedent  is,  therefore  omitted.  It  consists,  however,  simply  of  a 
denial  of  the  truth  and  sufficiency  of  the  plea  and  answer,  and 
a  re-assertion  of  the  truth  and  sufficiency  of  the  libel  or  information, 
with  an  offer  of  due  proof. 


STIPULATION  FOE  COSTS  AND  EXPENSES  ON  PUTTING  IN  CLAIM,  PURSUANT 
TO  RULE  26  OF  THE  BULBS  OF  ADMIRALTY  PRACTICE. 

On  the  day  of  in  the  year  of  our  Lord 

before  A.  B.,  a  commissioner  duly  appointed  and  empowered  to  take 
acknowledgments  of  bail,  affidavits  and  depositions,  <fcc,  within  the 
District  of 

The  United  States  of  America  against  ,  in  a  cause  of 

seizure,  civil  and  maritime,  moved  and  prosecuted  in  the  District  Court 
of  the  United  States  of  America  for  the  aforesaid  district. 

Which  day,  appeared  personally,  E.  F.,  of  ,  as  claimant 

of  the  said  ,  and  produced  for  sureties  G.  H.,  of  , 

and  I.  J.,  of  ;  and  the  said  E.  F.,  G.  H.  and  I.  J.,  submitting 

themselves  to  the  jurisdiction  of  the  said  court,  bound  themselves, 
their  heirs,  executors  and  administrators,  unto  the  said  C.  D.,  in  the 
sum  of  [the  sum  directed  by  the  court,  by  general  rule  or 

special  order],  to  pay  all  costs  and  expenses  which  shall  be  awarded 
against  the  said  E.F.  in  the  said  cause,  by  the  final  decree  of  the  said 
court,  or  upon  appeal  of  the  appellate  court ;  and  unless  he  shall  do  so, 
they  do  hereby  severally  consent  that  execution  shall  issue  forthwith 
against  them,  their  heirs,  executors  and  administrators,  goods  and 
chattels,  wheresoever  the  same  may  be  found. 

E.  F. 
G.  H. 
I.  J. 

Same  day,  taken  and  acknowledged  before  me, 

A.  B.,  Commissioner. 

106 
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[As  to  the  right  of  a  third  person  to  intervene  for  his  interest  in  a 
prosecution  for  forfeiture,  and  the  manner  of  exercising  this  right,  &c, 
<fcc.,  see  "  Conkling's  Admiralty."] 

PETITION  FOB  THE  DELIVERY  OF  PROPERTY  OK  BOND,  PENDENTE  UTB. 
[Vide,  supra,  627;  and  Appendix  Rule  86,  D.  G.  N.  D.  N.  Y.] 

To  the  Honorable  ,  Judge  of  the  United  States  for  the 

district  of 

The  petition  of  A.  B.  respectfully  shows,  that  he  is  the  owner  of  [here 
specify  the  property  seized,  as  a  certain  vessel  called  the  ,  or 

certain  goods,  wares  or  merchandise,  to  wit,  ],  lately  seized 

by  the  collector  of  the  district  of  ,  and  now  in  the  custody 

of  the  marshal,  in  virtue  of  process  issued  from  the  district  court  for 
the  said  district  of 

And  your  petitioner  now  prays  your  honor  to  order  the  said 

to  be  delivered  to  him,  upon  his  executing  a  bond  to  the  United 

States,  with  sureties,  according  to  the  statutes  in  such  case  made  and 

provided. 

A.  B. 
C.  D.,  Proctor  [or  attorney]. 

District  of  ss.    On  the  day  of  ,  18        , 

personally  appeared  before  me  the  above  named  A.  B.,  and  made  oath 
that  he  is  the  true  and  bona  fide  owner  of  the  above  men- 

tioned, and  that  no  other  person  is  the  owner  thereof. 

A.  L.,  Clerk  [or  commissioner,  <fcc.] 

[If  a  claim  has  already  been  actually  put  in,  this  oath  is  unnecessary 
The  act  of  Congress,  as  we  have  seen,  requires  three  appraisers.    It 
is  usual  for  each  party  to  nominate  persons  for  appointment ;  a  selec- 
tion is  then  made  from  the  names  thus  furnished. 

A  notice  to  each  of  the  appraisers  is  to  be  drawn  up  and  signed  by 
the  clerk.] 

NOTICE  TO  THE  APPRAISERS. 

District  Court  of  the  United  States 
for  the  district  of 
The  United  States 
v. 


I 


Sir :  Please  to  take  notice,  that  you,  together  with  C.  D.  and  E.  F., 
have  this  day  been  appointed  an  appraiser  to  appraise  the  goods  [or 
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vessel,  <fec.]  mentioned  in  the  above  entitled  suit,  and  you  are  hereby 
requested  to  appear  before  the  said  court  [or,  if  the  application  be  made 
in  vacation,  before  the  judge  of  the  said  court],  at  on 

at        o'clock  in  the  noon,  to  take  the  oath  required  by  law. 

Dated  18 

A.  L.,  Clerk. 
To 
[The  oath  is  also  drawn  up  by  the  clerk.] 


[Title  of  the  cause,  as  in  the  notice.] 

We,  the  subscribers,  having  been  duly  appointed  appraisers  to 
appraise  the  goods  [or  vessel,  Ac.]  mentioned  in  the  above  entitled 
suit,  do  severally  solemnly  swear,  that  we  will  faithfully  and  fairly 
appraise  the  same,  and  make  a  trne  report  of  the  value  thereof,  accord- 
ing to  the  best  of  oar  understanding,  without  unnecessary  delay. 
Sworn,  <&o.  [either  in  open  court,  A.  B. 

or,  if  in  vacation,  before  the  judge.]  C.  D. 

E.  F. 

Notice  of  the  time  and  place  of  appraisement  is  to  be  given  by  the 
appraisers  to  the  district  attorney,  the  collector  and  the  claimant.  In 
the  Southern  District  of  New  York,  the  practice  is  to  do  this  by 
posting  np  a  notice  of  the  place  (near  the  U.  S.  Court  Rooms)  where 
the  marshal  usually  posts  his  notices,  in  the  following  form : 

[Title  of  the  snit  as  above.] 

Public  notice  is  hereby  given,  that  we,  the  subscribers,  will  proceed 
to  appraise  the  goods  [or,  <fcc],  mentioned  in  the  above  entitled  suit, 
on  the  day  of  at        o'clock  in  the  noon, 

at  the  store  No.  street,  in  the  city  of  New 

York.    Dated 

A.B. 

C.  D. 

E.  F. 

But  where  the  district  attorney,  collector  and  claimant,  do  not  reside 
on  the  spot,  this  form  of  notice  would  certainly  be  insufficient.  In 
such  case  there  should  be  a  notice  to  each,  by  personal  service. 

Accompanying  the  report,  there  must  be  an  affidavit  of  the  service 
of  this  notice,  made  before  the  clerk  or  a  commissioner. 
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form  of  the  appraisers'  report. 

[Title  of  the  cause  as  above.] 

We,  the  subscribers,  appraisers  duly  appointed  and  sworn  in  the 

above  entitled  suit,  report  that  we  have  carefully  examined  the  above 

named  goods  [or  vessel  called  the  ;  or,  &c],  and 

that  the  value  thereof  is  dollars  [or,  if,  as  is  generally 

the  case,  the  property  in  question  consists  of  several  distinct  parcels 

or  articles,  then  say,  the  value  thereof  is  as  follows,  to  wit :  and  then 

specify  the  various  parcels  or  articles,  successively,  and  place  opposite 

to  each  the  sum  at  which  it  is  appraised]. 

Dated 

A.  B. 

C.  D. 

E.  F. 

Rule  tenth  of  the  rules  of  practice  in  admiralty,  regulating  the  right 
of  the  owner  to  the  delivery  to  him  of  the  property  pendente  lite,  like 
the  twenty-sixth  rule  [vide,  supra,  p.  839],  designates  a  stipulation,  as 
the  form  of  security  to  be  given ;  and  like  the  latter  rule,  its  language 
is  sufficiently  general  to  embrace  cases  of  municipal  seizure  prosecuted 
on  the  admiralty  side  of  the  court.  What  is  there  said,  therefore,  of 
the  security  to  be  given  on  putting  in  a  claim  is  equally  applicable, 
to  the  case  of  a  delivery  of  property  pendente  lite;  and  a  form  both 
of  a  bond  and  of  a  stipulation  is  accordingly  subjoined. 

BOND  FOB  VALUE   OF  PROPERTY   ON  DELIVERY,  REQUIRED  BY  THE 

ACT  OF   1799. 

[  Vide,  supra,  527,  et  seq!\ 

Know  all  men  by  these  presents,  that  we,  A.  B.  and  G-.  H.  are  held 
and  firmly  bound  unto  the  United  States  of  America,  in  the  sum  of 

dollars  [double  the  amount  specified  in  the  condition], 
to  be  paid  to  the  said  United  States,  for  the  payment  of  which  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  jointly  and  severally,  firmly  by  these  presents.  Sealed 
with  our  seals,  and  dated  the  day  of  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and 

Whereas,  an  information,  (or  libel  of  information,)  has  been  filed  in 
the  District  Court  of  the  United  States  of  America,  for  the  District  of 

,  on  the  day  of  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  by  J.  S., 
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Esquire,  attorney  of  the  United  States  for  the  said  District,  on  behalf 
of  the  said  United  States,  against  [here  specify  the  property  proceeded 
against],  for  reasons  and  causes  in  the  Baid  libel  [or  information] 
mentioned ;  and  whereas  the  said  is  [or  are]  now 

in  the  custody  of  the  marshal  of  the  said  District,  under  the  process 
issued  in  pursuance  of  the  prayer  of  the  said  libel  [or  information] ; 
and  whereas,  the  value  of  the  said  as  appears  by  the 

appraisement  [or  agreement],  now  on  file  in  the  said  court,  is 

dollars  ;  now,  therefore,  the  condition  of  this  obligation  is  snob, 
that  in  case  the  said  shall,  by  the  sentence,  decree  or 

judgment  of  the  said  court,  be  condemned  as  forfeited,  if  the  said  A. 
B.  and  Q.  H.,  or  either  of  them,  or  the  heirs,  executors  or  administra- 
tors of  the  said  A.  B.  and  G.  H.,  or  of  either  of  them,  shall  thereupon 
pay  into  the  said  court,  the  sum  of.  dollars,'  then  this 

obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

A.  B. 
G.  H. 
Sealed  and  delivered 
in  presence  of 


FOE   VALUE    OF    FEOPERTY    ON    DBLTVBBT    PURSUANT    TO 
BTJLE  TENTH. 

On  the  day  of  in  the  year  of  our  Lord  .  , 

before  A.  B.,  a  commissioner,  duly  appointed  and  empowered  to  take 
acknowledgments  of  bail,  affidavits  and  depositions,  Ac.,  within  the 
District  of 

The  United  States  of  America  against  ,  in  a  cause 

of  seizure,  civil  and  maritime,  moved  and  prosecuted  in  the  District 
Court  of  the  United  States  of  America,  for  the  aforesaid  District 

Which  day,  appeared  personally,  E.  F.  of  as  owner 

of  the  said  ,  and  produced  for  sureties  G.  H.  of 

,  and  I.  J.  of  ;  and  the  said  E.  F., 

G.  H.  and  I.  J.  submitting  tbemselves  to  the  jurisdiction  of  the  said 
court,  bound  themselves,  their  heirs,  executors  and  administrators,  unto 
the  said  United  States,  if  the  said  shall  by  the  final 

decree  of  the  said  court,  or  upon  appeal  of  the  appellate  court,  be 

1  There  ought  to  be  no  engagement  to  nay  costs.    If  a  claim  bo  iuterponed,  It  must 
be  accompanied  by  security  for  ooeta.    If  none  ia  iuterposed  no  coats  can  be  adjudged. 
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condemned  as  forfeited,  to  pay  the  bud  of  ,  being  the 

appraised  value  of  the  said  .' 

(Signed)  E.  P. 


Same  day,  taken  and  acknowledged 
before  me,  A.  B.,  Commissioner. 


G.  H. 

LJ. 


PETITION   FOE  THE   SALB   OF    PEHIBHABLS   PHOPKBTY,    PENDENTE   LITE. 

[  Vide,  supra,  538;  and  Appendix,  Rule  87,  D.  C.  N.  D.  Jf.  F.] 
To  the  Honorable  judge  of  the  United  States  for  the 

District  of 

The  petition  of  A.  B.  respectfully  shows,  that  he  is  the  owner  of 
[here  specify  the  property  seized — as  a  certain  vessel  called  the 
,  or  certain  goods,  wares  and  merchandise,  to  wit : 
]  lately  seized  by  the  collector  of  the  district 
of  ,  and  now  in  the  custody  of  the  marshal  in  virtue 

of  process  issued  from  the  District  Court  for  the  said  District  of 
.  And  your  petitioner  further  shows,  that  the  said 
is  in  a  perishable  condition,  so  as,  in  the  opinion 
of  your  petitioner,  to  require  an  immediate  sale  thereof.  Your  peti- 
tioner therefore  prays  your  honor  to  order  the  same  to  be  sold,  and 
the  proceeds  thereof  to  be  paid  into  the  said  court  to  abide  the  definite 
decree  and  order  of  the  said  court.  A.  B. 

C.  D.,  Proctor  [or  Attorney.} 

District  of  S3.    On  the  day  of  ,18 

personally  appeared  before  me,  the  above  named  A.  B.,  and  made  oath 
to  the  truth  of  the  foregoing  petition. 

A.  L-,  Clerk  [or  Commissioner,  <tc] 

[When  the  application  is  made  by  the  District  Attorney,  the  above 
form  will,  of  course  be  modified  accordingly.  In  England,  and 
probably  in  some  of  the  districts  of  tbe  United  States,  a  commis- 
sion is  issued  for  the  survey  of  the  property  in  question  in  order  to 
ascertain  its  condition.  But  this  is  not,  ordinarily,  tbe  practice  in  the 
New  York  Districts. 

In  these  districts  the  usual  writ  of  venditioni  exponas,  with  sb'ght 
alterations,  is  used  for  the  sale  of  perishable  property — which  Bee,  post. 
To  adapt  the  form  given,  to  this  purpose,  it  is  only  necessary  to  change 

'  See  note  to  last  farm. 
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the  word  "final?  before  sentence  and  decree,  to  interlocutory,  and  to 
omit  the  words  "  condemned  as  forfeited?  <&e.] 

VENDITIONI  EXPONAS. 

District  of  ss. 

The  President  of  the  United  States  of  America  to  the 
marshal  of  the  District  of 
L.  S.        Gbeettng  :  Whereas,  a  libel  [or  information]  has  been 

filed  in  the  District  Court  of  the  United  States  for  the 

District  of  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
by  J.  A.  S.9  Esquire,  attorney  of  the  United  States,  for  the  said  district 
on  behalf  of  the  United  States  of  America,  against  [here  specify  the 
property  seized]  and  praying  that  the  same  may  be  condemned  as 
forfeited,  and  the  proceeds  thereof  distributed  according  to  law.  And 
whereas  the  said  has  [or  have]  been  attached  by  the 

process  issued  out  of  the  said  District  Court,  in  pursuance  of  the 
prayer  of  the  said  libel  [or  information]  and  is  [or  are]  now  in  custody 
by  virtue  thereof;  and  such  proceedings  have  been  thereupon  had, 
that  by  the  final  sentence  and  decree  of  the  said  court,  in  this  cause 
made  and  pronounced,  on  the  day  of  eighteen 

hundred  and  the  said  was  [or  were]  con- 

demned as  forfeited,  and  ordered  to  be  sold  by  you,  the  said  marshal, 
at  after  giving  days' notice  of  such  sale,  according 

to  law:  and  that  you  have  the  moneys  arising  from  such  sale,  together 
with  this  writ,  at  the  next  stated  [or  special]  session  of  the  District 
Court  of  the  United  States,  to  be  held  for  the  District  of 
at  on  the  day  of  and  that  you  then 

pay  the  same  to  the  clerk  of  this  court.  Therefore,  you,  the  said 
marshal,  are  hereby  commanded  to  cause  the  said  to  be 

sold  at  aforesaid,  in  the  manner  and  form  by  law  required. 

And  that  you  have  and  pay  the  moneys  arising  from  such  sale,  pur- 
suant to  the  aforesaid  order  or  decree;  and  have  you  also  then  and 
there  this  writ. 
Witness,  the  Honorable  judge  of  the  said  court,  at 

in  the  District  of  this 

day  of  in  the  year  of  our  Lord  one  thousand  eight  hun- 

dred and  | 

A.  L.,  Clerk. 
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marshal's  return. 

In  obedience  to  the  within  precept,  I  have  sold  the  within  mentioned 

,  and  snch  sale  amounts  to  which 

sum  I  have  paid  to  the  clerk  of  this  court,  as  I  am  within  commanded. 

C.  R.,   U.  S.  Marshal. 

WARRANT  OP  RESTITUTION. 
Distriot  Of  88. 

The  President  of  the  United  States  of  America,  to  the 

marshal  of  the  District  of 

L.  S.  Greeting  :  Whereas,  a  libel  [or  information]  has  been 

filed  in  the  District  Court  of  the  United  States  for  the 

District  of  on  the  day 

of  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  ,  by  J.  A.  S.,  Esquire,  attorney  of  the  United  States, 

for  the  said  District,  on  behalf  of  the  United  States  of  America,  against 

[here  specify  the  property  in  question],  praying  that  the  same  may  be 

condemned  as  forfeited  to  the  said  United  States.    And  whereas,  the 

said  has  been  attached  by  the  process  of  the  said 

court,  in  pursuance  of  the  prayer  of  the  said  libel  [or  information],  and 

is  [or  are]  now  in  your  custody,  in  virtue  of  the  said  process ;  and 

whereas,  also,  a  claim  has  been  interposed  and  filed  in  the  said  court, 

by  A.  B.  as  owner  [or,  <fcc,  according  to  the  fact]  of  the  said 

,  and  such  proceedings  have  been  thereupon  had,  that  by 

the  final  sentence  and  decree  of  the  said  court,  in  this  cause  made  and 

pronounced,  on  the  day  of  eighteen 

hundred  and  the  said  was  [or 

were]  adjudged  to  belong  as  claimed,  and  was  [or  were]  ordered  to  be 

restored  to  the  said  claimant.    Therefore,  you  the  said  marshal,  are 

hereby  commanded  to  release  the  said  from  arrest, 

and  deliver  and  restore  the  same  unto  the  said  A.  B.    And  what  you 

shall  have  done  in  the  premises,  do  you  make  return  thereof  before  the 

said  court  of  on  the  day 

at        o'clock,  in  the  noon  of  that  day,  if  the  same  shall  be  a  day 

of  jurisdiction,  otherwise  on  the  next  day  of  jurisdiction  thereafter, 

together  with  this  writ. 

Witness,  the  Honorable  ,  judge  of  the  said  court, 

at  in  the  District  of ,  . ,  this 

day  of  in  the  year,  <fcc. 

A.  L.,  Clerk. 
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marshal's  bstctrit. 
la  obedience  to  the  within  precept,  I  have  delivered  the 
within  mentioned  to  A.  B.,  the  within  named  claimant, 

C.  R.,  Marshal 

pjrrrnoir  for  the  rkmissiok  or  a  tobfeitubx. 
[  Vide,  mpra,  700-914.] 

To  the  Honorable  ,  judge  of  the  District  Court 

of  the  United  States,  for  the  District  of 

The  petition  of  A.  B.  of  respectfully  shows 

that  he  is  the  owner  of  [here  specify  the  property  seized,  as  a  certain 
vessel  called  the  ,  or  certain  goods,  wares  and  mer- 

chandise, to  wit,  ]  which  have  been  seised  by  the  eolleotoc 

of  customs  for  the  district  of  ,  by  force  of  the  laws  of 

the  United  States  for  laying,  levying  and  collecting  duties  on  imports, 
[or  concerning  the  registering  and  recording  of  ships  or  vessels,  or, 
Ac,  according  to  the  fact,  and  if,  as  will  generally  be  the  case,  a  libel 
or  information  has  already  been  filed,  then  add],  and  against  which  a 
libel  [or  information]  has  been  filed  in  this  court,  by  J.  S.,  Esquire, 
attorney  of  the  United  States  for  the  said  District  of 
praying,  for  the  reasons  and  causes  therein  Bet  forth,  that  the  same  may 
be  condemned  as  forfeited  to  the  United  States. 

And  your  petitioner  being  desirous  of  obtaining  a  remission  of  the 
forfeiture  -of  the  said  ,  truly  and  particularly  sets 

forth  the  circumstances  of  his  case  as  follows,  to  wit :  That  [here  state 
,  with  precision  and  clearness,  the  facts  and  circumstances  of  the  case]. 
Wherefore  your  petitioner,  averring  that  he  had  no  intention  in  the 
premises,  of  violating  any  law  of  the  United  States,  prays,  that  your 
honor  will  inquire  in  a  summary  manner  into  the  circumstances  of  the 
case,  and  cause  the  facts  which  shall  appear  on  such  inquiry,  to  be 
Stated  and  annexed  to  this  his  petition,  and  direct  their  transmission  to 
the  Secretary  of  the  Treasury  of  the  United  States,  to  the  end  that  he 
may  remit  the  said  forfeiture,  if  he  shall  see  fit  to  do  bo,  upon  such 
terms  and  conditions  as  he  may  deem  reasonable  and  just,  according  to 
the  statute  in  euch  case  made  and  provided. 

A.B. 

J.  8,  iVoctar  [or  ationuy]. 

District  of  m.    On  the  day  of 

18        ,  personally  appeared  before  me,  the  above  named  A.  B.,  and 
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made  oath  that  the  facts  and  circumstances  aet  forth  in  the  foregoing 
petition  are  true* 

C.  D.,  Clerk  [or  commissioner  to  take  affidavit* 
in  and  for  the  District  of  ] 

FOBM  OF  TRAJereMISSIOX  BT  THB  CLEBK  TO  THE   SXCEKTJLST  OF.  THE 

TBEJlSUBY. 

United  States  of  America 
District  of  ss. 

In  the  matter  of  the  petition  of  A.  B., ) 
for  the  remission  of  a  forfeiture.       ) 

The  petitioner  having  on  the  day  of 

presented  to  the  judge  of  the  said  district,  the  petition  hereunto 
annexed  [or  a  petition,  a  copy  whereof  is  hereunto  annexed],  praying 
for  the  reasons  therein  set  forth,  that  the  said  judge  would  make  a 
summary  inquiry  into  the  circumstances  of  his  case,  and  cause  a 
statement  thereof  to  be  transmitted  to  the  Secretary  of  the  Treasury 
of  the  United  States ;  and  it  appearing  to  the  said  judge  that  reasonable 
notice  had  been  given  to  the  person  [or  persons]  claiming  such 
forfeiture,  and  to  the  attorney  of  the  United  States  for  the  said 
District,  of  the  intention  of  the  said  petitioner  to  present  his  said 
petition  on  the  said  day,  by  the  service  on  the  said  person  [or  persons] 
of  a  copy  of  the  said  petition,  together  with  a  notice  of  such  intention ; 
the  said  judge  thereupon  proceeded  to  inquire  in  a  summary  manner 
into  the  circumstances  of  the  case.  And  the  said  judge  did  then  and 
there  order  and  direct,  that  the  facts  appearing  on  such  inquiry  should 
be  stated  and  annexed  to  the  said  petition,  and  that  the  same  should 
be  transmitted  to  the  Secretary  of  the  Treasury  of  the  United  States; 
all  which  is  accordingly  done  by  these  presents. 

Witness  Esquire,  judge  of 

the  United  States  for  the  District  of 
[l.  s.]  this  day  of  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and 

A.  L.,  Clerk. 

When  the  application  is  for  the  remission  or  mitigation  of  a  penaUy, 
there  will,  it  is  hoped,  be  little  difficulty  in  so  modifying  the  preceding 
forms  as  to  adapt  them  to  such  a  case. 


btu: 
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W?flr  CERTIFICATE  OF  D1VUOS  IV  0HBUOJT. 


[TT*,  ****»,?•  714*  &eatoJSufe7,  O.  C.  N.  D.  W.  Y.] 

[The  principles  which  regulate  the  structure  of  this  important  certificate  hare  already 
been  stated,  and  the  necessity  of  their  exact  observance  sufficiently  inculcated,  in  the 
antecedent  part  of  this  Tolume  above  referred  to.  The  questions  which  may  be  certi- 
fied to  the  Supreme  Court,  and  the  circumstances  under  which  they  may  arise,  are  so 
various  as  necessarily  to  lead  to  considerable  diversity  in  the  form  of  the  certificate. 
The  intelligent  pleader  will,  however,  find  little  difficulty  in  adapting  a  form  suitable  for 
any  given  case,  to  any  other  case  upon  which  he  may  be  required  to  act.  The  following 
certificate  is  copied  verbatim  from  Cranch's  Reports,  voL  2,  p.  272.  The  reason  assigned 
by  the  reporter  for  inserting  It  at  length,  is,  that  the  case  to  which  it  pertained  was  the 
first  that  had  occurred  under  the  act  of  Congress  (then  recently  passed)  by  which  this 
remedy  is  given. 

The  certificate,  it  will  be  seen,  was  drawn  up  under  the  direction  of  Chief  Justice 
Marshall  and  the  judge  of  the  district  of  North  Carolina;  and  it  was  undoubtedly 
framed  with  much  care  and  deliberation.] 

"  United  States  of  America, 
North  Carolina  District. 


cc 


At  a  Circuit  Court  of  the  United  States,  began  and  held  at  Raleigh 
for  the  District  of  North  Carolina,  on  Wednesday  the  twenty-ninth  of 
December,  in  the  year  of  our  Lord,  one  thousand  eight  hundred  and 
two,  and  in  the  twenty-seventh  year  of  American  Independence. 

"  Present,  the  Honorable  John  Marshall,  ) 

and  >>  Esquires. 

Henry  Potter,   ) 

"Robert  Ogdo*,  administrator  de  home  non,  with  the  jriU  annexed  of  Bemud 

CorntU,  ' 

v. 
11  Richard  Blackkdgt,  executor  of  Robert  Salter,  deceased 

"  State  of  the  pleadings. 

"  This  is  an  action  of  debt  upon  a  bond  given  by  the  defendant's 
testator,  to  the  testator  of  the  plaintiff  on  the  2d  day  of  March,  1775. 

"The  defendant,  among  other  pleas,  pleads  in  bar  an  act  of  the 
General  Assembly  of  the  State  of  North  Carolina,  passed  in  the  year 
1715,  entitled,  an  act  concerning  proving  wills  and  granting  letters  of 
administration ;  and  to  prevent  frauds  in  the  management  of  intestate 
estates ;  the  ninth  section  of  which  is  in  the  following  words : 

u  And  be  it  further  enacted,  that  creditors  of  any  persons  deceased, 
shall  make  their  claim  within  seven  years  after  the  death  of  said  debtor, 
otherwise  such  creditor  shall  be  forever  barred.  s 
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"  To  which  plea  the  plaintiff  replies,  in  substance,  that  the  plaintiff's 
testator  was,  at  his  death,  a  British  subject,  and  the  debt  within  the 
true  intent  and  operation  of  the  fourth  article  of  the  treaty  of  peace 
concluded  between  the  King  of  Great  Britain  and  the  United  States. 

"  To  this  replication  the  defendant  demurs,  and  the  plaintiff  joins  in 
demurrer. 

"  This  case  coming  on  to  be  argued  at  this  term,  it  occurred  as  a 
question,  whether  the  act  of  assembly,  recited  in  the  plea  of  the  defend- 
ant, was,  under  all  the  circumstances  stated,  and  the  various  acts  passed 
by  the  Legislature  of  North  Carolina,  a  bar  in  this  action. 

"  On  which  question  the  opinions  of  the  judges  were  opposed. 

"  Whereupon,  on  a  motion  of  the  plaintiff,  by  his  counsel,  that  the 
point  on  which  the  disagreement  hath  happened  may,  during  the  term, 
be  stated  under  the  direction  of  the  judges,  and  certified,  under  the 
seal  of  the  cdurt,  to  the  Supreme  Court,  to  be  finally  decided. 

"  It  is  ordered,  that  the  foregoing  state  of  the  pleadings  and  the  fol- 
lowing statement  of  facts,  which  is  made  under  the  direction  of  judges, 
be  certified  according  to  the  request  of  the  plaintiff  by  his  counsel,  and 
the  law  in  that  case  made  and  provided ;  to  wit  : 

"  First.  That  Samuel  Cornell,  the  plaintiff's  testator,  was,  and  till  his 
death  continued  to  be,  a  subject  of  the  King  of  Great  Britain ;  and  the 
defendant's  testator  was,  and  till  his  death  continued  to  be,  a  citizen 
of  North  Carolina. 

"  Second.  That  the  defendant's  testator  died  in  the  year  one  thousand 
seven  hundred  and  eighty ;  and  the  defendant,  in  the  same  year,  was 
qualified  as  executor. 

"  Third.  That  the*,  plaintiff  sued  out  a  writ  in  this  suit,  on  the  fifth 
day  of  October,  in  the  year  of  our  Lord,  one  thousand  seven  hundred 
and  ninety-eight. 

"  United  States  of  America, )  . m. 

North  Carolina  District.     J 

"  I,  William  Henry  Haywood,  clerk  of  the  Circuit  Court 
for  the  District  of  North  Carolina,  do  hereby  certify  the 
foregoing  to  be  a  true  copy  from  the  minutes.  Given  under 
my  hand  and  the  seal  of  office,  at  Raleigh,  on  the  fifth  day 
of  January,  in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  two. 

«W.  H.  HAYWOOD, 

Clerk." 
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VI.      • 

LETTBBS   BOQATOBY. 

[Ptefe,  supra,  p.  601.] 

[The  following  form  is  copied  from  Peters's  C.  C.  Rep.,  p.  236,  note. 
A  commission  in  the  usual  form  had  been  issued,  but  the  authorities 
of  Havana  would  not  permit  it  to  be  executed. 

Letters  rogatory  were  then  substituted,  and  the  testimony  sought 
was  obtained.] 


United  States,  )  «♦ 

District  of  Pennsylvania, ) 


The  President  of  the  United  States,  to  any  judge  or  tribunal  having 
jurisdiction  in  civil  causes  at  Havana,  Obxbxdt o : 

Whereas,  a  certain  suit  is  pending  before  us  in  which  John  D.  Nel- 
son, Henry  Abbott  and  Joseph  E.  Tatem  are  the  claimants  of  the 
schooner  Perseverance  and  cargo,  and  the  United  States  of  America 
are  the  defendants ;  and  it  has  been  suggested  to  us,  that  there  are 
witnesses,  residing  within  your  jurisdiction,  without  whose  testimony, 
justice  cannot  completely  be  done  between  the  said  parties  :  We 
therefore  request  you,  that  in  furtherance  of  justice,  you  will,  by  the 
proper  and  usual  process  of  your  court,  cause  such  witness  or  witnesses 
as  shall  be  named  or  pointed  out  to  you  by  the  said  parties,  or  either 
of  them,  to  appear  before  you,  or  some  competent  person  by  you  for 
that  purpose  to  be  appointed  and  authorized,  at  a  precise  time  and 
place  by  you  to  be  fixed,  and  there  to  answer,  on  their  oaths  and  affir- 
mations, to  the  several  interrogatories  hereunto  annexed ;  and  that  you 
will  cause  their  depositions  to  be  committed  to  writing,  and  returned 
to  us  under  covfer,  duly  closed  and  sealed  up  together  with  those 
presents.  And  we  shall  be  ready  and  willing  to  do  the  same  for  you  in 
a  similar  case,  when  required.    Witness,  Ac 
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surrender  by, • 338 

in  suite  in  whioh  judgment  maj  be  rendered  at  return  term, 335 

Jurisdiction  of  suite  against,..' . (note,)  840 

BAIL  IN  CRIMINAL  CASES, 578-681 

BANK  OF  THE  UNITED  STATES. 

constitutional, • 157 

empowered  to  sue  in  circuit  court, 112 

BILL  OF  EXCEPTIONS, 

how  framed,  Judicial  decision!  relative  to, 417-421 

BILL  OF  PARTICULARS, 388 

BOND. 

See  Error,  writ  of;  Seizures. 

BOOKS  AND  WETTINGS, 

courts  empowered  to  require  production  of, 399 

effect  of, 399-403 

production  of,  how  compelled, • 404 

c. 

CAPIAS  AD  RESPONDENDUM, 

in  general  use  in  courts  United  States, 314 

whence  it  issues,  to  whom  directed,  style,  teste,  return, • 814-318 

See  Process;  Precedents. 

CAPIAS  AD  SATISFACIENDUM, 

may  be  issued  in  first  Instanoe, 432 

See  Process ;  Practical  Forms. 

CASE,  AGREED, 

judgment  on,  may  be  reviewed, •• • 827 

■ 

CASE,  SPECIAL, 

verdict  taken  subject  to, • 418 

CERTIORARI  FOB  DIMINUTION, 

motion  for,  to  be  in  writing  and  on  oath,  &o., 852 

GBPTIFICATE  OF  DISAGREEMENT  BETWEEN  JUDGES  OF  CIRCUIT  COURT, 

sot  authorising, ....—...    75 

to  what  oases  applicable,. 78 

pro— flings  thereon, . . 877-882 

Bee  Prsoedsnts. 


CBETIPICATB  OF  REASONABLE  CAUSE  OP  SEIZURE, 472 

CHALLENGE. 

8m  Jurors. 

CHOBB  IN  ACTION, 

assignee  of;  incompetent  to  sue  unless,  &o.,  .....ft.......... 109,  183 

CI1CUIT  COUET8, 

organisation  of— circuits, ..  .*.«•*«•  •  •«-••••»•*«...•  •••••«««  ••••••••  ••••    8' 

judges  of,  oourts  may  be  held  by  either  of, ........    8 

may  be  held  by  judge  of  another  circuit,  when, •• • .....     8 

by  district  judge  of  another  district,  when,.  .... 8 

constitutionality  o£............ • ••••••••••••••••••.•••••••     8 

allotment  of  jndges, 8 

clerk  of ,  his  appointment  and  fees......... ........ ••••• 8 

commissioners  of, 8 

powers  of,  .w.. ♦  •...*. . 8 

marshal  not  to  be  commissioner, 9 

as  courts  of  equity  always  open,... •••....•••• ............  1C 

powers  of  judge  of,  at  chambers, • 1C 

In  what  sense  inferior  courts,. 11 

jurisdiction  of,  dependent  on  constitution  and  laws, 12 

being  limited,  must  be  shown* • • IS 

judgments  of,  valid,  until  averred...... IS 

sessions  of,  times  and  places  of  holding, 9 

special  sessions  of, •••»••••••.*•«... 100,  1C 

adjournment  of...... 103-1C 

onaooountof  contagious  sickness, • 1C 

attorneys  and  counselors,  &o.,  of........ ........  ••..'.., • fl 

their  original  jurisdiction...... 108-11 

acts  of  Congress  conferring, ♦. 71,  1( 

in  suits  wherein  the  United  States,  or  their  omoers,  ire  plaintift,.  109,  12 

between  a  citizen  and  an  alien, 116,  U 

between  citisens  of  diflerent  states, „ 116;  12 

to  alteT  forms  of  process, ••••• ...••••••,.  115,  1( 

to  issue  certam  write,  grant  new  trials,  and  make  rules, 71-' 

of  suits  remored  from  state  courts,.. 118*119,  11 

•    to  grant  injunctions, •  161,  H 

in  revenue  causes,  8co., 1] 

in  patent  and  copyright  oases, 11 

In  suits  on  debentures, ' • 1] 

by  and  against  the  Bank  of  United  States,  • 1] 

banking  associations, ..,•••.... If 

criminal, • 164*1! 
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CIBCinT  COUETB.— (Cowranm). 

wpowawd  to  laroa  proBeai  toaBloradariatont  of  tha  oonanU,aM.,  of  for- 
eign powan, 1 

appellate  jnriadiotion  of,  from  district  oourta,  lUrta  conferring, 1 

tnmmtrj  of  Jurisdiction  of, 1 

So*  State  Lain;  Hsbeaa  Corpus ;  Macdamns;  Injunction;  NeBxaat; 


praotiosof,  In  mils  at  oommon  law, 300-461 

in  criminal  win, 6ST-833 

on  writs  of  bum, OS 

ClftCUlTB, 

dijtrioti  of  whloh  thej  aarorall j  coiudit, A 83 

CITATION  TO  DEFENDANT  Df  ERROE, 64»,  (GO 

CITIZENSHIP  OP  A  STATE, 


Juriadletion  not  defeated  by  uhango  of,  pwdente  lit*, 141 

most  bt  avaned, S44 

pertains  to  oorporationi  aggregate, 145,  945 

cunt 

SeeSeisure. 
COLLECTOR  OF  CUSTOMS. 

Boo  Customs,  offloer*  of. 
COMMISSION  TO  BIAMME  WTTHESBES, 

oonrti  empowered  to  issue %,.,    IS 

how  mod  out  and  executed, 3SS 

OOMMBSIONEES  TO  TAKE  AFFIDAVITS,  Ao., 

appointment,  power*  and  dntiaa  of, 89 

COMMITMENT, 


COMMON  LAW, 

oonf«r»  no  criminal  jurisdiction  on  court*  of  United  States, 165 

bnt  regulates  its  exercise 168 

CONFLICT  OF  JURISDICTION,.. S7S-K2 

rule  for  aroidance  of, , J7S 

CONSOLIDATION  OF  BUTTS, 


INDEX.  861 

CONSUM, 

Joriidlotiou  In  oaaei  affecting 214,  261 

imrdt,  he.,  of,  how  enforoed, 114 

Buy  interpose  alalma  In  behalf  of  their  countrymen, 2fi8 

certificate*  of,  when  evidence, 378 

CONTEMPT, 

power  of  oonrts  to  pnniin  for,  denned, '    78 

CONVICTS, 

where  imprieoned,  how  treated,  juvenile, 633,  633 

COPYRIGHT, 

luitj  for  violation  of,  oogniiable  in  circuit  court*, 113 

aubjeot  to  review  In  iUkui, 31 

note  relative  to, lit 

extended  to  manuscript*, 113 

what U * o**e arnring under, ISO 

CORPORATIONS  AGOREQATE, 

to  be  regarded  **  eltiien*  of  the  Mate  creating, 14B,  8U 

debtoraof,  may  be  inmmoned  Mgarnlabae*  at  the  luit  of  United  State*,...   110 

COBTB, 

whan  plaintiff,  though  ■noomafnl,  liable  to, US 

auuoeuful  party  in  general,  entitled  to  recover, 426 

lii  ptiial  action!  and  ouea  of  Milan, 427,  438 

in  separata  action*  admitting  of  Joinder, 418 

In  error, ••• 670 

•eoorit/for, 441 

clerk*  of  national  ooorta  in  New  York  aaUieftied  to  tax, 430 

double,  when  aelior  entitled  to, 460 

regulated  by  act  of  18S8 480,  730 

COURT  HOUSES, 

no  general  provision  of  law  providing  for  erection  of, US 

COURTS. 

See  Supreme  Court ;  Circuit  Conrte;  Diatriot  Court*. 

CUSTOMS,  OFFICERS  OF, 

Who  are  to  ba  deemed, 466 

Sea  SeuTuree. 
CRIMES  AGAINST  THE  UNITED  STATES, 

what  are, 166-170 


882  xssbx. 

Pan. 

CRIMINAl.  PROCEDURE, 667-633 

limitation  of  criminiil  prosecutions • H8 

arrost,  grounds'  andmsnner  of, MB 

wunut  of,  by  whom  leiuod, 670 

to  whom  directed, B7t 

examination,  tail,  commitment  and  femoral  of  prisoner, 674-683 

habeas  corpus,  state  Jndgss  not  empowered  to  award (83-588 

indictment, 688-593 

grand  Jury,  qualifications  of  Jurors,  he., MI 

OMiaaa  of  obsdlug*  to, iteV6H 

foreman  of,  not  empowered  to  administer  oaths, 696 

oflsnses,  where  oognlsable, M8 

the  accused  enUtlod  to  subpwna*  for  wtssWMM, 697 

subpmaas  to  run  into  any  other  district,.. 606 


prisoner  entitled  to  speedy  trial,,...,... ~ 603 

to  oopy  of  indictment W3 

arraignment  of, ....... . ..............'.....•....,......  300) 

entitled  to  counsel, 604 

ohsllenge  of  petit  Jorors,  causes  of, 006-611 

separate  trial, ...  611 

bill  of  exceptions,  does  not  lie,  .-. j 613 

prorinoe  and  power  of  the  Jury, 613-410 

new  trial,  power  «f  court  to  grant, 618 

attainder  end  beneit  of  clergy  also  forbidden , 631 

punishment  of  death,  how  inflicted, 031 

body  efoonrtet  may  be  delirered  to  sargeon  for  dissection, 631 

puniahsaent  for  reaonlng  the  body, 631 

whipping  and  pillory  abollshejt, 033 

imminent, ' 033 

ymtoa, ;.  033 

D. 

DAMAQES, 


DEATH  OF  PARTIES, 

■ults  not  to  abate  by  reason  of,.. 


DBBKNTURES, 

negotiable  by  indorsement, 


DTOBZ.  868 

Pin. 

DBBTOBS,  PUBLIC, 

liable  to  IHMll  of  diltreu, 310 

eridenoe  against, •■■••........  877-383 

Bee  Ofiotri  of  United  State*. 


uti of Congreaa  prerldUig  forth* liberation  o(, 693-6W 

DBBTOBS,  JOINT, 
.   non-joinder  of,  when  admltaihle 143 

DECLARATION, 

form  of, t . 843 

ground  of  jurisdiction  to  b»tteted In, 8*3-368 

ooneeqnenoe*  of  omlatfon, 363-361 

plaoe  of  arrant  need  not  bo  averred  In, >  ....  860 

notion*  may  be  oomnunoed  In  northern  diaorlot  of  New  York, 814 

filing,  serving,  amending,  io. 860 

DECREES. 

See  Judgment!  and  Decree*. 
DBDDtUS  POTBSTATBH. 

Bee 
DEFAULT, 

Judgment  by, 861 

DEMURRER, 86S 

demurrer  book, «• 867 

to  evidence, 430 

DEPOSITIONS, 

de  bene  MM,  in  what  WH  and  how  taken, 887-385 

in  rel  perpetnam  mwnoriam, , 888 

See  Preeedenti,  Evidence. 

DIMINUTION, 

of, «U 


of, 700-71* 

DISTRICT  ATTORNEYS , 

appointment,  oath,  dutiee,  oompeneatlon,  foe*,  eta, 310-318 

DISTRICTS  JUDICIAL, 

how  organiied,  nanua  and  number  of, 175-180 


Q04  XXDftX. 

Pact. 
DIVISION  OF  OPINION. 

Bee  Certinoete  of— 

DISTRICT  OOUETS, 

their  organisation, * 175-213 

districts, hi 

judges  of,  how  appointed,  their  oath  and  temu»  of  olios, , 181 

darks,  how  appointed,  to  give  bond,  their  oath,  their  powers,  duties, 

fees 181,  M5 

sessions  of,  when  sad  whore  hold* ...* •.. .... 185 

special  sessions 191 

adjournment  in  ease  of  non-attendance,  &c,  of  Judge.......... IV 

contagions  sickness, ••• • 106 

special provisions  concerning,. •• •  107 

in  ease  of  disability  or  interest  of  Judge,  caases  to  be  certified  to  circuit 

eourt,.  •••••••»• 133 

oowt  to  be  held  by  jud^  of  another  district,  when,.., 1W,  167 

may  ad jonrn  to  a  distant  daj, . 107 

attorneys,  counselors,  proctors  and  advocates  of,  how  admitted,  etc, 201 

Judges  of,  empowered  to  hold  to  security  of  the  peace,. ....    74 

their  Jurisdiction, 214-263 

legislative  acts  conferring, 214-23 

Judicial  decision*  affecting, , 223-266 

criminal 2U-223 

In  admiralty,  as  instance  and  prise  courts,. • 235-257 

atoommon  law, • .....••••.«*.•.  251 

prise  Jurisdiction  questioned  and  upheld, • 223 

extent  of,. , 225 

extends  to  naval  captures  wherever  made, •  225 

to  incidental  questions, - 226 

to  certain  oases  of,  in  time  of  peace, «. 226 

Instanoe  Jurisdiction  oomprises  seizures,  when, 227 

seisures  cognisable  where  made,  • • 231 

decision  on,  conclusive, 28%  234 

certificate  of,  probable  cause, 282 

grant  or  refusal  of ,  conclusive, .....*♦  20 

also  in  seisures  quasi  Jure  belli,. 283 

Jurisdiction  of,  exclusive, 236 

of  maritime  torts  and  contracts, ••  287 

controversy  tonohlng  the  limits  of,. 287-257 

subjects  embraced  by  it, .253 

to  what  waters  it  extends 254,257 

invested  with  extraordinary  Jurisdiction 263 

power  of  juflgts  of,  to  grant  injunctions, 217 

their  practice  in  cases  atoommon  law,..  •••..••.. 30MW 

in  cases  of  seisure, 463-664 


DISTRICT  COURTS.— (Contmoed.) 

empowered  to  grant  writs  of  habeas  corpus 61,  216 

to  stay  proceedings  on  warrant  of  distress 219,  220 

power  of,  to  punish  contempts 73 

to  grant  new  trials, 73,  221 

to  make  rnles, 74,  304 

empowered  to  enforce  awards,  &u.,  of  consuls, 114,  221 

E. 

ERROR,  WRIT  OF, 

lies  only  in  civil  cases 26 

when  to  the  circuit  conrts, 19,  20,21,40-47 

to  the  district  courts 171,-172 

to  state  conrts, 23,34-39,    47 

act  of  congress  giving  constitutional , 26 

limited  to  /Inai  judgments, 27 

what  judgments  are  final. 27-30 

when  a  supersedeas, 642,  644 

to  be  brought  within  five  yean, 639 

not  deemed  to  have  been  brought  until  filed, 641 

when  the  limitation  begins  to  run, 639-641 

in  what  oases,  and  for  what  errors  and  defects  it  lies 625-833 

whence  it  issues, 633 

how  directed— teat  and  return  day, 634,  637 

statute  regulations  concerning, 637-639 

when  to  be  served, 643 

not  amendable, 665 

not  abated  by  death  of  party, 667 

seonrity  on  suing  out,  form  and  amount  of, 646 

citation,  form  of.  date  and  return  day, 646 

on  whom  to  be  served  and  where  filed, 649 

necessity  of,  waived  by  appearance, 667-659 

copy  of,  to  be  filed  in  clerk's  office  for  defendant, 647 

return  to,  when  to  be  made, 649 

to  inolude  citation 660,  6S1 

maybe  made  by  clork, 652 

certiorari  for  diminution,  motion  for, 662 

assignment  of  errors  and  Joinder 662,  663 

amount  in  controversy,  how  made  to  appear, 664 

record,  when  amenable 666 

motion  to  dismiss,  to  be  in  writing, 660 

for  what  causes  entertained, 660-662 

restoration  of  cause  dismissed 662 

cause,  where  to  be  docketed, 668-665 

motion  to  docket  and  dismiss 666,  666 

109 
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ERROR,  WBIT  OF.— (Cosronns.) 

clerk's  fees  to  be  secured 666 

argument,  Oral  or  in  writing, 667,  668,  671 

printed  brlcfB,  kc, 669 

interest,  damagee,  oosts, 670,  671 


rehearing,  Judgment,  execution, 672-677 


from  jail,  sheriff,  bat  not  marshal,  liable  for, 201 

voluntary,  marshal  punishable  for, 204 

EVIDENCE, 368-406 

legislative  acta  and  rooorila  of  states,  how  authenticated 369 

their  effect, 373 

records,  4c,  of  the  United  States,  copies  of  evidence, 374,  376 

laws,  &o.,  of  foreign  governmente 375 

consular  certificates,  copies  of,  when  evidenoe, 376 

In  suits  against  puhlio  debtors 377 

judicial  decisions  affecting, 381 

depositions  do  bane  esse, 367 

when  allowable 389 

bj  whom  and  in  what  manner  taken  and  transmitted, 390,  391 

how  certified 394 

ma;  be  taken  on  commission, 399 

depositions  in  porpetuam  ret  memoriam 393 

production  of  books  and  writings, 399 

See  Witnesses. 

EXAMINATION  OF  PRISONER, 574 

EXCEPTIONS,  BILL  OF, 

howframed,   417-421 

EXECUTION, 

when  it  may  be  leaned, 430 

form  of,  and  proceedings,  thereon 431 

right  of,  against  the  person  regulated  by  state  laws, 432-436 

when  to  ran  into  other  districts, 433 

how  exeoutsd  after  death,  4o.,  of  marshal, 205 

from  supreme  court 298 

EXECUTORS  AND  ADMINISTRATORS, 

to  be  deemed  real  parties, 149 

how  admitted  or  compelled  to  appear, 438,  667 
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F. 

FEES, 

act  prescribing, 729 

PINES, 

remission  of, ...  700-714 

FOREIGN  ATTACHMENT, 

cannot  be  resorted  to  in  national  oourts, 136 

FORFEITURES, 

suits  for,  exclusively  cognizable  in  district  courts, 214,  259 

not  incurred  by  mere  intention  to  infringe  the  law, 473 

necessity  of  some  provision  for  the  remission  of, 700 

acts  of  Congress  authorizing, 701 

are  prospective 702 

scope  and  limitation  of  the  power  of, 702,  703 

proceedings  for, 704-714 

petition  and  notice, 704-709 

kind  of  evidence  required, 709 

statement  of  facts,  form  and  transmission  of, 712 

warrant  of  remission, 713 

summary  proceedings  when  the  value  does  not  exceed  $50, 713 

FUGITIVES  FROM  JUSTICE, 

power  to  surrender,  vested  exclusively  in  the  United  States, (note  2,)    39 

G. 

GARNISHEES, 

debtors  of  a  corporation,  sued  by  the  United  States,  may  be  summoned  as 
such, 110 

GRAND  JURORS, 

qualifications  of,  oath,  challenge, 592-596 

H. 

HABEAS  CORPUS  AD  SUBJICIENDUM, 

power  to  issue  conferred  by  statute, ,52 

construction  of  the  statute, 55 

the  words,  "  whloh  may  be  neoessary,"  &c,  not  applicable  to, 56 

the  power  in  its  nature,  appellate ;  the  act  valid, 57 

limited  in  toto  by  the  proviso, 68 

power  of  Supreme  Court  to  grant,  restricted  to  commitments  by  oourts  sub- 
ject to  its  revisory  power, 67 

except  in  the  case  of  ambassadors,  &c, 68 

grantable  in  civil  as  well  as  criminal  oases, 58 


t 
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HABEAS  CORPUS,  SUBJICIENDUM.— (CoiminjBD.) 

case  of  Hamilton, 52 

Burford, 63 

Bollman  and  Swartwout, . .  • 54 

Wilson, 58 

Kearney, 59 

ex  part*  Watkins, 60 

ex  parte  Watkins, .. 61 

Milburn 62 

Barry, .... 62 

Dorr, % 62 

Metzger, 62 

Kaine, 63 

Holmes, (note  2,)  39 

authority  to  issue,  extended,  to  what  oases, 69 

for  the  discharge  of  soldiers  imprisoned  for  debt, (note,)  216 

not  grantable  by  state  courts,  when, 583-587 

I. 

IMPRISONMENT, 

for  debt,  state  laws  relative  to,  adopted, 432 

See  Jails;  Criminal  Procedure. 

IMPRISONED  DEBTORS, 

how  discharged, 692-699 

INDIAN  NATIONS, 

not  foreign  states, 16 

INDICTMENT. 

See  Criminal  Prooedure. 

INFORMATION, 

to  what  seizures  adapted, 512 

rules  regulating  its  structure, .'. 515 

amendments  to, • 520 

See  Seizure;  Precedents. 

INFORMER. 

See  Seizure. 

INJUNCTION,  WRIT  OF, 

not  to  be  granted  without  reasonable  notice, 72 

may  be  issued  by  any  judge  of  the  supreme  court, 72 

to  a  state  officer,  •• , 162 

judges  of  district  courts  empowered  to  grant, 162 

to  stay  proceedings  on  warrant  of  distress, 219 
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INJUNCTION,  WRIT  OF.— (Contihubd.) 

subpoena  on  bill  for,  to  Btay  proceedings  at  law,  how  served  when  defend- 
ant resides  out  of  the  district, 129 

may  be  granted  by  a  circuit  court  to  stay  proceedings  at  law  in  same  court,  161 
and  to  restrain  official  acts  repugnant  to  constitution  of  the  United 

States 162 

but  not  to  stay  proceedings  at  law  in  a  state  court, 72,  162 

INQUIRY,  WRIT  OP, 361 

INSTRUCTIONS  TO  JURY, 

power  and  duty  of  the  oourt  in  giving, "413-416 

INTERROGATORIES. 

See  "  Seizures." 

ISSUE  ROLL 367 

J. 

JAILS, 

how  provided  for  the  use  of  the  United  States, 199 

JAIL  LIBERTIES, 

prisoners  on  civil  process  entitled  to,  according  to  laws  of  the  state, 322 

JEOFAILS, 

statute  of, 436 

JUDGES, 

how  appointed,  tenure  of  office  and  oath, 5 

JUDGMENTS  AND  DECREES, 

ovly  final,  subject  to  revision, 19, '  27 

which  are  final,...  •• 27 

at  return  term, 355 

judgment  by  default, 361 

as  in  case  of  nonsuit, 367 

non  obstante  veredicto, 422 

on  verdict,  rule  for,  when  absolute, * •••.  429 

lien  of,  when  to  cease, 430 

in  admiralty,  to  what  extent  conclusive, 234 

in  oases  of  seizure, 232 

JUDICIAL  POWER  OF  THE  UNITED  STATES, 

its  scope  and  in  what  courts  vested, « 1 

Chief  Justice  Jay's  exposition  of, (note,)    2 

restricted  by  11th amendment, • * 4 


870  HIDES. 

JURISDICTION, 

of  supreme  court,  summary  of, 79 

of  cirenit  courts,  nummary  of, 173 

under  25th  section,  to  be  shown  by  the  record  ptr  it, 33 

how  made  to  appear 31 

being  limited,  must  In  all  oases  be  shown, 843 

dependent  both  on  the  constitution  sod  laws, 25,121,  166 

criminal,  extent  of, 164,  170 

concurrent,  conflict  of, 272 

want  of,  how  taken  advantage  of, 353-360 

See  Amount  In  Controversy ;  Aliens;  Citizenship;  Laws  of  the  United 
States;  Treaties;  Writs  of  Error  and  Appeals;  Supreme  Court; 
Circuit  Courts ;  District  Conrta. 


in  civil  oases,  how  summoned  and  returned ;  qualifications  of, 407 

fees  of, 409 

challenge,  oath,  withdrawal  of,  &c, 412 

in  criminal  cases 692-611 

See  Criminal  Procedure, 

L. 

LAKES  AND  RIVERS, 

embraced  within  the  admiralty  jurisdiction 255 

LANDS, 

actions  concerning  title  to,  in  state  conrta,  when  removed  to  cirenit  courts,  116 
when  lying  in  different  districts, 132 

LAWS  OP  A  STATE. 
See  State  Laws. 

legislative:  acts,  «J 

how  authenticated 369-373 

LETTERS  ROGATORY, 

nature  and  use  of, 555 

form  of, 663 

LIBEL, 

to  what  seii  urea  adapted, , 613 

rales  regulating  its  structure, 615 

amendments  to, 620 

See  Bewares;  Precedents. 
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NATURALIZATION, 

power  to  regulate,  exclusive, 714 

"free  white  persons"  alone  entitled  to....... 715 

application  for,  to  what  courts  made, 715 

five  years  residence  in  United  States  and  one  in  the  state  necessary  to, ....  715 

evidence  of, 716 

previous  declaration  of  intention  to  apply  for,  when  required ;  proof  of,. .  717 

not  required  of  persons  arriving  before  1812, 718 

nor  of  certain  minors 719 

proof  of  good  character,  &b.,  required  in  all  cases  on  application  for, 720 

proofs  required  by  the  act,  how  made, 731 

the  act,  how  evaded, (note  3,)  721 

residence  to  be  set  forth  in  the  record, • 7IS 

judgment  conclusive, 72 

widows  and  children,  when  to  be  deemed  citizens, 723 

minor  children  of  naturalized  parents,  to  be  considered  citizens, 724 

NE  EXEAT,  WRITS  OP, 

when  grantable,  72 

NEW  TRIAL, 

courts  empowered  to  grant  in  civil  suits, 73 

after  judgment, 424 

ezeoution  stayed  on  application  for, 424 

practice  relative  to,  in  New  York  districts, 425 

motion  for,  not  allowed  in  first  circuit,  unless,  &c, 426 

NISI  PRIUS  RECORD, 

inapplicable  in  national  courts, 367 

NON  OBSTANTE  VEREDICTO, 

motions  for  judgment, 422 

NONSUIT, 

courts  of  United  States  not  empowered  to  grant 421 

judgment  as  incase  of, 367 

NOTICE, 

of  rule  to  declare, 341 

to  plead;  to  join  in  demurrer, 365 

of  trial, 410 

service  of,  agents 442 

NUL  TIEL  RECORD, 

plea  of,  in  suits  on  records  from  courts  of  other  States  inadmissible,.  • . •  •  •  37* 
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OFFICERS  OF  THE  UNITED  STATES, 

suits  by,  cognizable  in  national  courts, 109 

delinquent,  liable  to  warrant  of  distress, 219 

to  judgment  at  return  term, 335 

OFFICERS  OF  THE  CUSTOMS, 

who  are  to  be  deemed, 466 

protected  by  certificate  of  reasonable  cause, 472 

OFFICE  BOOKS, 

from  public  offices  of  states,  how  authenticated, 369,  373 

ONUS  PROBANDI, 

when  oast  on  claimant, 469-471 

OYER, 362 

P. 

PARCHMENT, 

whether  required  for  process, (note,)  314 

PARTICULARS,  BILL  OF, 362 

PARTIES, 

all  persons  composing,  to  possess  requisite  oharacter, 143 

except  in  the  cases  of  joint  liability  and  of   corporations   aggre- 
gate,   143,  144,  (note,)  147 

requisite  character  of,  to  be  averred, 344 

one  of,  to  be  a  citizen  of  state  where  suit  is  brought, 142 

who  are  to  be  considered  as  constituting, 149 

executors  and  administrators  deemed  such, 149 

determined  by  legal  interest, <- 149 

death  and  substitution  of, 438-667 

See  Aliens ;  Citizenship ;  Corporations  Aggregate. 

PATENT, 

suits  for  infringement  o£  cognizable  in  circuit  courts, 112 

writ  of  error  and  appeal  in,  to  supreme  oourt, 21 

bill  to  set  aside  agreement  respecting,  not  a  suit  arising  under, 150 

costs  in, 427 

PENALTIES, 

exclusive  jurisdiction  of  suits  for,  vested  in  district  oourts, 214,  259 

suits  for,  to  be  commenced  within  five  years, 308 

remission  of, 714 
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PERISHABLE  PROPERTY, 

sale  of,  pendente  lite, 533 

PILLORY, 

punishment  of,  abolished, 623 

PLEAS, 

in  suits  at  common  law,  form  and  requisites  of, 365 

special,  dilatory,  in  abatement, 366 

when  verified  .by  oath,  in  New  York  districts, 366 

PLEADINGS, 

in  supreme  court, ...  297 

in  circuit  and  district  courts, 341-361 

PRACTICE, 

as  regulated  by  early  statutes, 283,  300 

not  affected  by  changes  in,  of  state  courts,   302 

power  of  courts  to  regulate  by  rules, 301 

rules  of,  how  ascertained, 305 

explanatory  note  relative  to,  in  New  York, 314 

in  criminal  oases... • • 667-623 

PRECEDENTS, 

1.  capias  ad  respondendum  in  circuit  court, 806 

2.  in  district  court, 807 

3.  writ  of  inquiry, 807 

4.  inquisition  thereon, 80S 

5.  subpoenas, • 808,  809 

6.  affidavit  to  obtain  habeas  corpus  ad  testificandum, 809 

7.  habeas  corpus, 810 

8.  affidavit  for  commission, 810 

9.  commission, 810 

10.  subpoenas  for  witnesses  on  execution  of, 811 

11.  fieri  facias 812 

12.  capias  ad  satisfaciendum, 812 

13.  scire  facias, 812 

14.  declaration  by  an  alien  against  a  citizen, 813 

15.  by  a  citizen  against  an  alien, ^ 

16.  by  a  oitizen  of  another  state  against  a  citizen  of  the  state  in  which  the 

suit  is  brought, 8l3 

17.  by  a  oitizen  of  the  state  in  which  a  suit  is  brought,  against  a  citizen  of 

another  state, 814 

18.  by  first  indorser  against  maker, 8" 

19.  by  indorsee  against  remote  indorser, 815 

20.  by  alien  suing  for  a  tort, 815 
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21.  bond  by  plaintiff  to  defendant  in  error, 816 

22.  writ  of  error  to  a  circuit  court, 816 

23.  citation  thereon, 817 

24.  writ  of  error  to  a  district  court, 818 

25.  writ  of  error  to  a  state  court,  819 

26.  assignment  of  errors, 820 

27.  joinder  in  error, 820 

28.  affidavit  for  examination  of  witness  de  bene  esse, 821 

29.  order  thereon, 822 

30.  notice  of, 822 

31.  deposition  de  bene  esse, 823 

32.  libel  or  information  on  seizure,  introductory  part  of,  • . ..  873,  878,  824-826 

33.  on  act  of  2d  Maroh,  1821, 826 

33.        on  the  same  act, 827 

35.  on  the  same  act, 828 

36.  on  the  same  act, 829 

37.  on  14th  section  of  act  of  July  14,  1832, 830 

38.  on  th  same  section, 832 

39.  on  the  8th  section  of  same  act, 832 

40.  conclusions  of, 833 

41.  warrant  of  arrest  and  monition, 834 

42.  marshal's  return  to, 835 

43.  olaims  and  defenses,  explanatory  observations  relative  to, 835 

44.  claim  and  answer  by  the  owner, • 837 

45.  the  like  by  agent  or  consignee, 839 

46.  the  like  by  the  master, 839 

47.  bond  on  interposing  claim, 840 

48.  replication, 841 

49.  stipulation, 841 

50.  petition  for  delivery  on  bond, 842 

51.  notice  to  appraisers, 842 

52.  appraisers' oath, 843 

53.  appraisers'  report, 844 

54.  bond  on  delivery, .'. .  844 

55.  stipulation, 845 

56.  petition  for  sale  of  perishable  property, 846 

57.  venditioni  exponas, 847 

58.  marshal's  return, 848 

59.  warrant  of  restitution, 848 

60.  marshal's  return  to, 849 

61.  petition  for  remission, 849 

62.  olerk's  return  of  proceedings  on, 860 

63.  certificate  of  division  in  opinion, 851 

64.  letters  rogatory, • 853 
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PRIORITY  OP  UNITED  STATES, 683-692 

PRISONERS, 

on  civil  process  entitled  to  jail  liberties, 321 

removal  of,  for  trial  in  criminal  cases, 582 

treatment  of, 623 

See  Convicts ;  Criminal  Procedure. 

PRIZE  JURISDICTION, 

vested  in  the  district  courts, , 223 

duties  of  marshal  in  cases  of , 209 

PROBABLE  CAUSE  OF  SEIZURE, 

certificate  of,  conclusive, 232 

when  shown,  onus  probandi  lies  on  claimant,. 470 

definition  of, 471 

PROCESS, 

in  local  actions, .* 132 

to  be  in  the  name  of  the  president, 285,  317 

how  tested  and  made  returnable, 285,  817,  318 

to  be  signed  by  the  clerk, 284 

forms  of,  used  in  state  courts  adopted, 164,  300-304 

except  in  Louisiana, 305 

whether  parchment  need  be  used  for, (note),  314 

whence  it  issues  and  to  whom  directed, 316,  817 

to  whom  directed,  when  the  marshal  or  his  deputy  is  a  party, 31 7 

how  executed, 319 

in  supreme  court, 295 

in  circuit  and  district  courts, 314 

on  indictment, •• •  599 

on  libel  or  information, 524 

power  of  courts  to  alter  forms  of, 115,  163,305 

PROCTORS. 

See  Attorneys. 

PROHIBITION,  WRITS  OF, 

may  be  issued  by  supreme  court,  when 13,    48 

PROMISSORY  NOTES, 

jurisdiction  in  suits  upon,  in  favor  of  assignees,  restricted, 109,  133 

this  restriction  when  not  applicable 135,  136 

PUBLIC  MINISTERS, 

constitutional  grant  of  jurisdiction  of  suits  affecting, 1 

original  jurisdiction  of  suits  affecting,  vested  in  supreme  court., 12 

of  suits  against,  exclusive ;  of  suits  brought  by,  not 12,    17 

process  of  arrest  against,  from  state  court,  void  and  punishable, 296 
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REASONABLE  CAUSE  OF  SEIZURE. 

grant  or  denial  of  certificate  of,  conclusive, 233 

RECORDS, 

of  State  courts,  how  authenticated  and  effect  of, 369-373 

REHEARING, 

when  allowable  in  supreme  court, 672 

REMISSION. 

See  Fines;  Forfeitures;  Penalties;  Disabilities. 

REMOVAL  OF  CAUSES  FROM  STATE  COURT  TO  CIRCUIT  COURT, 

when  permitted, 115-118 

judicial  decisions  affecting  right  of, 152-157 

application  for,  when  and  how  to  be  made, 443-451 

REMOVAL  FROM  DISTRICT  COURT  TO  CIRCUIT  COURT, 

in  case  of  disability  or  interest  of  district  judge, • 193 

REPLEADER, 422 

REPLEVIN, 

See  Seizures. 

REPORTER  OF  DECISIONS  OF  SUPREME  COURT, 

appointment,  duties  and  emoluments  of, 10 

REVENUE  CAUSES, 

subject  to  review  in  all  cases, 20 

REVENUE  OFFICERS. 

See  Officers  of  the  Customs. 

REVENUE  LAWS, 

held  to  embrace  acts  regulating  postage, • 21 

RULE8  OF  PRACTICE, 

power  of  courts  to  make, 74 

of  the  supreme  court, 742 

of  the  courts  of  equity, 752 

of  the  circuit  oourt  for  northern  district  of  New  York, 779 

of  district  court 781 

explanatory  note  relative  to,  in  New  York  districts, 314 

s. 

SCIRE  FACIAS, 

authority  to  issue, • 72 
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SEAMEN, 

in  naval  service  exempt  from  arrest  for  debt, . . ...  312 

SECURITY  FOR  COSTS 441 

SECURITY  OP  THE  PEACE, 

the  several  judges  authorized  to  hold  to, 74 

SEIZURES, 

under  laws  of  impost,  &c,  exclusively  cognizable  in  district  courts,  .  214,  259 

made  on  navigable  waters,  are  of  admiralty  jurisdiction, 256 

where  cognizable, 231 

must  be  valid  and  subsisting  at  the  time  libel  or  information  is  filed, 231 

decisions  upon,  conclusive, 232 

practice  in  cases  of, 453-565 

general  view  of, 453 

how  made, 457 

by  whom, 45$ 

in  what  places  made, 462 

protection  to  officer  making, 465 

fine  for  resisting  or  obstructing  officer, 465 

officer  making,  may  plead  general  issue,  &c,  &c, 469 

entitled  to  certificate  of  reasonable  cause, 472 

onus  probandi,  probable  cause, 469 

grounds  of, 475-490 

effect  of  bona  fide  sale  before, 490 

what  is  a  sufficient  importation  to  authorize,  . . 492 

not  warranted  by  unavoidable  acts  and  omissions, 492 

for  concealing, 494 

for  want  of  marks,  &c, 494 

for  want  of  permit, 494 

remedies  of  the  owner  for  groundless, 495-505 

limitation  of  suits  founded  on, 506 

provisions  of  the  collection  act  of  1799,  regulating, 507 

proceedings  on,  when  by  libel  and  when  by  information, 512 

structure  of  the  libel  and  information, 615 

amendment  of, 520 

„       See  Precedents. 

process  in  cases  of, 524 

condemnations  by  default, 526 

delivery  on  bond, 527 

See  Precedents. 

sale  of  perishable  goods, , • 538 

claim  and  answer, 541 

See  Precedents, 
what  interest  in  the  ret  sufficient, ...541 
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claim  by  whom  insde, 642 

by  foreign  consul 258 

how  put  In, 542 

objections  to, 544 

defense, 545 

demnrrer 547 

plea  to  juris  diction, 547 

in  avoidance, 548 

of  statute  of  limitations, 549 

bond  for  costs > 649 

See  Precedents. 

evidence  In  ease  of, 563 

hearing  or  trial 667 

decree  and  execution,  668 

costs, 659 

setting  aside  condemnation, 564 

SOLDIERS, 

privileged  from  arrest  for  debt,  under  $20 313 

SOLICITOR  OP  THE  TREASURY. 

See  Marshal  j  District  Attorney. 

SPECIAL  VERDICT, 420 

SPECIAL  CASES 416 

STATES, 

grant  of  judicial  power  over  suits  to  which  they  are  parties, 1-4 

what  constitutes  within  the  meaning  of  the  constitution  and  laws, 139 

cannot  be  sued  except  by  another  state  or  foreign  state 4,  16,    16 

nor  unless  a  state  is  the  rial  party 17 

nor  by  an  Indian  nation, 16 

may  sne  in  equity  to  restrain  obstruction  of  navigable  river, 18 

STATE  LAWS, 

to  be  "rules  of  decision"  in  suits  at  law, 75,  124 

in  what  sense 124 

what  are 125 

do  not,  perse,  regulate  practice 126 

statutes  of,  how  authenticated, 369 

BCBPCENA, 

may  run  beyond  the  district  to  places  within  100  miles 383 

penalty  for  not  obeying, 384 

servioe  of,  on  non-resident  party  to  suit  in  equity, 123 

See  Precedents. 


SUIT, 

what  constitutes 

to  be  brought  where  defendant  resides  or  ia  found,. 


See  Error,  Writ  of. 
SUPREME  COURT, 

judges  of,  ten  in  number,  how  appointed,  tenure  and  oath  of  office, 5 

six  a  quorum,  order  of  precedence, 6 

empowered  to  hold  to  security  of  the  peace, .* 74 

clerk  of,  appointment,  oath,  bond,  duties 6 

attorneys  and  counselors  of,  conditions  of  admission,  oath, 7 

reporter  of  decision  of,  to  publish  decisions  within  six  months, 10 

marshal  of  District  of  Columbia  required  to  attend, 9 

annual  term  of,  duration,  no  quorum, 11 

original  jurisdiction  of, 

as  defined  in  the  constitution  and  regulated  by  statute, 12 

cannot  be  enlarged  by  statute, 13 

act  to  confer,  may  be  effeotive  in  giving  appellate  jurisdiction 14 

of  suits  against  a  state, IS 

whether  necessarily  exclusive .' 17 

practice  in  the  exeroise  of,. 17 

appellate  jurisdiction  of, 

as  defined  by  statute, 19 

In  revenue,  patent,  and  copyright  cases,  independent  of  amount,. .   20,  46 

includes  judgments  and  decrees  of  circuit  courts  in  error  and  on  appeal,  22 

on  writ  of  error  to  state  courts,  scope  of, 23,  2* 

limited  to  oases  designated  by  statute, 24 

does  not  embrace  criminal  cases,... 26 

comprises  only  final  judgments  ;  what  are  final, 27-30 

limited  to  judgments  and  decrees  in  a  suit ;  what  is  a  suit,.  30,  40  (note  ) 

on  writ  of  error  to  state  court,  how  made  to  appear, 31 

from  the  record,  directly  or  by  necessary  implication, 31-34 

what  cases  are  within  the  25th  section 34-39 

as  dependent  on  the  amount  in  controversy, 40-45 

exceptions  to  be  taken  strictly, 46 

on  writ  of  error  to  State  court,  amount  not  important, 47 

supervisory  power  of, 

by  prohibition,  mandamus  and  habeas  corpus, 48 

power  of, 

to  issue  writs  of  no  exeat,  Injunction  and  dedimus  potestatojn, 72 

to  grant  new  trials,, ,., 73 

to  punish  contempts, 73 

to  make  roles, ••• 74 

advisory  power  of,  on  certificate 75 
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SUPREME  COURT— (CoNTOnmn). 

summary  of  jurisdiction  of, 79 

practice  of,  in  original  suits ;  review  of  the  cases, 283-295 

original  process  of, • 295 

pleadings  in, 297 

judgment  and  execution, • 298 

practice  of,  on  writ  of  error, • 625-697 

T. 

TERRITORIAL  COURTS, 

organization  and  jurisdiction  of, • 267-271 

TRANSCRIPTS, 

from  books,  &c,  of  the  treasury  and  post  office,  evidence, 377-380 

judioial  decisions  as  to  form  and  effect  of, 381-383 

TREATIES, 

what  to  be  deemed  a  oase  arising  under,... 37 

TRIAL, 

its  incidents, 412-422 

u. 

UNITED  STATES, 

may  maintain  a  suit  on  contract  without  express  authority  by  statute,  ....  137 

no  contract  against,  can  be  judicially  enforced, 137 

jurisdiction  of  suits  by,  not  limited  as  to  amount, IO9 

V. 

VENDITIONI  EXPONAS, 559 

VENIRE  FACIAS  DE  NOVO,  ON  REVERSAL, 673 

VERDICT,  SPECIAL, : 417 

w. 

WARRANT  OF  ARREST, 

in  oases  of  seizure, • 624 

in  criminal  cases, 668 

WARRANT  OF  DISTRESS, 

officers  reoeiving  public  moneys  liable  to • 219 

party  unjustly  imprisoned  under,  how  released, 220 

* 

WHIPPING, 

punishment  by,  abolished, •• 622 


WITNESSES, 

process  to  obtain  attendance  of, 

attachment  for  not  obeying  sabpirna, 

action  against  for  non-attendJinoo, ..... 

attendance  of,  before  commissi  on  ere,  how  compelled,. . 

persons  Mooted  or  indicted,  entitled  to  proem  for,.,.. 
WRIT  OP  EBBOE. 

Bee  Error,  Writ  of. 
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